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PREFACE 

This  second  volume  in  the  New  Jersey  Law  School  case-book 
series,  like  the  first  volume  on  Torts,  is  circumscribed  by  its  title. 
New  Jersey's  Divorce  Act  and  Married  Women's  Act  are  peculiarly 
its  own  and  the  wealth  of  decisions  in  its  own  courts  makes  it  un- 
necessary for  any  New  Jersey  practitioner  or  student  to  glean  in 
the  fields  of  other  jurisdictions  for  the  construction  or  illustration 
of  these  acts. 

This  is  a  case-book  on  the  law  of  domestic  relations,  that  is  to 
say,  on  the  law  of  persons  only  in  so  far  as  persons  are  related 
in  a  family  and  as  the  status  and  acts  of  those  persons  affect  other 
persons  in  the  family. 

The  book  is  still  further  circumscribed  by  the  fact  that  it  is 
compiled  primarily  for  the  use  of  the  students  of  New  Jersey  Law 
School  in  a  thirty-hour  course.  This  primary  purpose  has  com- 
pelled an  elimination  of  cases  upon  certain  subjects,  e.  g.  infant's 
contracts,  the  wife's  rights  and  liabilities  in  tort,  dowW, 
courtesy  and  the  estate  by  the  entirety,-  which  might  be  expected 
in  a  compilation  of  cases  upon  the  law  of  domestic  relations.  But 
the  brevity  of  the  time  allotted  to  this  course  in  a  law  school  cur- 
riculum and  the  desire  to  prevent  over-lapping  in  the  teaching  of 
other  subjects  committed  to  his  colleagues  on  the  faculty,  have  war- 
ranted the  editor  in  excluding  such  subjects  as  may  be  more  fully 
discussed  in  other  courses  in  the  curriculum. 

C.  McC. 
New  Jersey  Law. School, 
December  7,  191 6. 
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PARTI 


Chapter  I 

Introduction 

MAYNARD  v.  HILL. 

Supreme  Court  of  the  U.  S.     125  U.  S.,  190. 

Suit  in  equity  to  charge  the  defendants,  as  trustees  of  certain 
lands  in  Washington  Territory  and  compel  a  conveyance  thereof 
to  plaintiffs.  Appeal  to  the  United  States  Supreme  Court  from  a 
judgment  of  the  Territorial  Supreme  Court  sustaining  the  defend- 
ant's demurrer  and  dismissing  the  complaint. 

David  S.  Maynard  and  Lydia,  his  wife,  lived  in  Ohio  in  1850. 
Two  children,  Henry  Maynard  and  Francis  Patterson,  the  plain- 
tiffs in  this  suit,  were  the  only  issue  of  that  marriage.  In  1850, 
David  deserted  his  wife  and  family,  and  on  September  16,  1850, 
took  up  his  residence  in  Oregon  Territory,  in  that  part  which  is 
now  Washington  Territory  and  resided  there  until  his  death,  intes- 
tate, in  1873.  Lydia  A.  died  intestate  in  1879.  April  3d,  1852,  he 
took  up  public  land  as  a  married  man  under  the  Act  of  Congress 
of  September  27th,  1850.  December  22d,  1852,  an  act  was  passed 
by  the  legislative  assembly  of  the  territory  purporting  to  divorce 
absolutely  David  S.  Maynard  from  Lydia.  About  January  15th, 
1853,  he  married  Catherine  Brashears,  and  they  lived  together 
until  his  death.  April  30th,  1856,  he  made  proof  of  his  four 
years'  residence  on  the  land,  and  in  accordance  with  the  statute 
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a  certificate  was  issued  to  him  apportioning  the  west  half  of  the 
land  to  him  and  the  east  half  to  his  wife,  Catherine.  This  cer- 
tificate was  afterwards  annulled  by  the  commissioner  of  the  land 
office  so  far  as  the  east  half  was  concerned,  and  it  was  decided 
by  the  conmiissioner  that  neither  wife  was  entitled  to  it.  The  first 
wife  was  not  entitled  to  it  because  at  the  time  of  the  divorce  the 
husband  had  only  an  inchoate  interest  in  the  land,  his  future 
vested  right  being  dependent  upon  past  and  future  compliance  with 
the  statute,  and  she,  therefore  never  had  a  vested  interest.  The 
second  wife  was  not  entitled  because  she  was  not  his  wife  on 
December  ist,  1850,  or  within  one  year  from  that  date,  which  was 
a  prerequisite  under  the  statute.  Subsequently  the  east  half  was 
again  treated  as  public  land  and  taken  up  by  Hill  andXewis,  the 
defendants,  against  whom  this  suit  is  brought  by  the  plaintiffs 
the  heirs-at-law  of  the  first  wife. 

Mr.  Justice  Field.  As  seen  by  the  statement  of  the  case,  two 
questions  are  presented  for  our  consideration:  First,  was  the  Act 
of  the  Legislative  Assembly  of  the  territory  of  Oregon  of  the  22d 
of  December,  1852,  declaring  the  bonds  of  matrimony  between 
David  S.  Maynard,  and  his  wife  dissolved,  valid  and  effectual  to 
divorce  the  parties?  and,  second,  if  valid  and  effectual  for  that 
purpose,  did  such  divorce  defeat  any  rights  of  the  wife  to  a  por- 
tion of  the  donation  claimed? 

The  Act  of  Congress  creating  the  territory  of  Oregon  and  es- 
tablishing a  government  for  it,  passed  on  the  14th  of  August, 
1848,  vested  the  legislative  power  and  authority  of  the  territory  in 
an  assembly,  consisting  of  two  boards,  a  Council  and  a  House  of 
Representatives.  9  Stat.  C.  177,  Sec.  4.  It  declared, 
that  the  legislative  power  of  the  territory  should  "extend  to  all 
rightful  subjects  of  legislation  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States,"  but  that  no  law  should  be 
passed  interfering  with  the  primary  disposal  of  the  soil;  that  no 
tax  should  be  imposed  upon  property  of  the  United  States;  that 
the  property  of  non-residents  should  not  be  taxed  higher  than 
the  property  of  the  residents;  and  that  all  the  laws  passed  by  the 
assembly  should  be  submitted  to  Congress,  and,  if  disapproved 
should  be  null  and  of  no  effect.  It  also  contained  various  provisions 
against  the  creation  of  institutions  for  banking  purposes,  or  with 
authority  to  put  into  circulation  notes  or  bills,  and  against  pledging 
the  faith  of  the  people  of  the  territory  to  any  loan.    These  excep- 
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tions  from  the  grant  of  legislative  power  have  no  bearing  upon  the 
questions  presented.  The  grant  is  made  in  terms  similar  to  those 
used  in  the  Act  of  1836,  under  which  the  territory  of  Wisconsin 
was  organized.  It  is  stated  in  Clinton  v.  Englebrecht,  13  Wall., 
444,  that  that  act  seemed  to  have  received  full  consideration; 
and  from  it  all  subsequent  acts  for  the  organization  of  territories 
have  been  copied,  with  few  and  inconsiderable  variations.  There 
were  in  the  Kansas  and  Nebraska  acts,  as  there  mentione<5,  provis- 
ions relating  to  slavery  and,  in  some  other  acts,  provisions  growing 
out  of  local  circumstances.  With  these,  and  perhaps  other  excep- 
tions not  material  to  the  questions  before  us,  the  grant  of  legisla- 
tive power  in  all  the  acts  organizing  territories,  since  that  of  Wis- 
consin, was  expressed  in  similar  language.  The  power  was  ex- 
tended "to  all  rightful  subjects  of  legislation,"  to  which  was  added 
in  some  of  the  acts,  as  in  the  act  organizing  the  territory  of  Ore- 
gon, "not  inconsistent  with  the  Constitution  and  laws  of  the  United 
States,"  a  condition  necessarily  existing  in  the  absence  of  express 
declaration  to  that  effect. 

What  were  "rightful  subjects  of  legislation"  when  these  acts  or- 
ganizing the  territories  were  passed,  is  not  to  be  settled  by  refer- 
ences to  the  distinctions  usually  made  between  legislative  acts  and 
such  as  are  judicial  or  administrative  in  their  character,  but  by  am 
examination  of  the  subjects  upon  which  legislatures  had  been  in 
the  practice  of  acting  with  the  consent  and  approval  of  the  people 
they  represented.  A  long  acquiescence  in  repeated  acts  of  legislar 
tion  on  particular  matters  is  evidence  that  those  matters  have  been 
generally  considered  by  the  people  as  properly  within  legislative 
control.  Such  acts  are  not  to  be  set  aside  or  treated  as  invalid, 
because,  upon  a  careful  consideration  of  their  character,  doubts 
may  arise  as  to  the  competency  of  the  legislature  to  pass  them. 
Rights  acquired,  or  obligations  incurred  under  such  legislation  are 
not  to  be  impaired  because  of  subsequent  differences  of  opinion  as 
to  the  department  of  government  to  which  the  acts  are  properly 
assignable.  With  special  force  does  this  observation  apply,  when 
the  validity  of  acts  dissolving  the  bonds  of  matrimony  is  assailed, 
the  legitimacy  of  many  children,  the  peace  of  many  families,  and 
the  settlement  of  many  estates  depending  upon  its  being  sustained. 
It  will  be  found  from  the  history  of  legislation  that,  whilst  a  gen- 
eral separation  has  been  observed  between  the  different  depart- 
ments, so  that  no  clear  encroachment  by  one  upon  the  province 
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of  the  othtr  has  been  sustained,  the  legislative  department,  when 
not  restrained  by  constitutional  provisions  and  a  regard  for  certain 
fundamental  rights  of  the  citizen  which  are  recognized  in  this 
country  as  the  basis  of  all  government,  has  acted  upon  everything 
within  the  range  of  civil  government.  Loan  Association  v.  Topeka, 
20  Wall.,  655,  663.  Every  subject  of  interest  to  the  community  has 
come  under  its  direction.  It  has  not  merely  prescribed  rules  for 
future  conduct,  but  has  legalized  past  acts,  corrected  defects  in 
proceedings,  and  determined  the  status,  conditions,  and  relations  of 
the  parties  in  the  future. 

Marriage,  as  creating  the  most  important  relation  in  life,  as  hav- 
ing more  to  do  with  the  morals  and  civilization  of  a  people  than 
any  other  institution,  has  always  been  subject  to  the  control  of  the 
l^slature.  That  body  prescribes  the  age  at  which  parties  may 
contract  to  marry,  the  procedure  or  form  essential  to  constitute 
marriage,  the  duties  and  obligations  it  creates,  its  effects  upon  the 
property  rights  of  both,  present  and  prospective,  and  the  acts  which 
may  constitute  grounds  for  its  dissolution. 

It  is  conceded  that  to  determine  the  propriety  of  dissolving  the 
marriage  relation  may  involve  investigations  of  a  judicial  nature 
which  can  properly  be  conducted  by  the  judicial  tribunals.  Yet 
such  investigations  are  no  more  than  those  usually  made  when  a 
change  of  law  is  designated.  They  do  not  render  the  enactment, 
which  follows  the  information  obtained,  void  as  a  judicial  act 
because  it  may  recite  the  cause  of  its  passage.  Many  causes  may 
arise,  physical,  moral  and  intellectual — such  as  the  contracting  by 
ooe  of  the  parties  of  an  incurable  disease,  like  leprosy,  or  confirmed 
insanity  or  hopeless  idiocy,  or  a  conviction  of  a  felony — ^which 
wiould  render  the  continuance  of  the  marriage  relation  intolerable 
to  the  other  party  and  productive  of  no  possible  benefit  to  society. 
When  the  object  of  the  relation  nas  been  thus  defeated,  and  no 
jurisdiction  is  vested  in  the  judicial  tribunals  to  grant  a  divorce,  it 
is  not  perceived  that  any  principle  should  prevent  the  legislature  it- 
self from  interfering  and  putting  an  end  to  the  relation  in  the  in- 
terest of  the  parties  as  well  as  of  society.  If  the  act  declaring 
the  divorce  should  attempt  to  interfere  with  rights  of  property 
vested  in  either  party,  a  different  question  would  be  presented. 

When  this  country  was  settled,  the  power  to  grant  a  divorce 
from  the  bonds  of  matrimony  was  exercised  by  the  Parliament  of 
England.  The  ecclesiastical  courts  of  that  country  were  limited 
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to  the  granting  of  divorces  from  bed  and  board.  Naturally,  the 
legislative  assemblies  of  the  colonies  followed  the  example  of  Par- 
liament and  treated  the  subject  as  one  within  their  province.  And 
until  a  recent  period  legislative  divorces  have  been  granted,  with 
few  exceptions,  in  all  the  states.  Says  Bishop,  in  his  Treatise  oo 
Marriage  and  Divorce :  "The  fact  that  at  the  time  of  the  settlement 
of  this  country  legislative  divorces  were  common,  competent,  and 
valid  in  England,  whence  our  jurisprudence  was  derived,  makes 
them  conclusively  so  here,  except  where  an  invalidity  is  directly  or 
indirectly  created  by  a  written  constitution  binding  the  legislative 
power."  Sec.  664.  Says  Cooley,  in  his  Treatise  on  Constitutional 
Limitations:  "The  granting  of  divorces  from  the  bonds  of  matri- 
mony w'as  not  confided  to  the  courts  in  England,  and  from  the 
earliest  days  the  colonial  and  state  legislatures  in  this  country  have 
assumed  to  possess  the  same  power  over  the  subject  which  was 
possessed  by  the  Parliament,  and  from  time  to  time  they  have 
passed  special  laws  declaring  a  dissolution  of  the  bonds  of  matri- 
mony in  special  cases."  P.  no.  Says  Kent,  in  his  Commentaries: 
"During  the  period  of  our  colonial  government,  for  more  than 
one  himdred  years  preceding  the  revolution,  no  divorce  took  place 
in  the  colony  of  New  York,  and  for  many  years  after  New  York 
became  an  independent  State  there  was  not  any  lawful  mode  of 
dissolving  a  marriage  in  the  lifetime  of  the  parties  but  by  a  spec- 
ial act  of  the  legislature."  2  Kent's  Com.,  97.  The  same  fact  is 
stated  in  numerous  decisions  of  the  highest  courts  of  the  States, 
Thus,  in  Cronise  v.  Cronise,  54  Pa.  St.,  255,  261,  the  Supreme 
Court  of  Pennsylvania  said:  "Special  divorce  laws  are  legislative 
acts.  This  power  has  been  exercised  from  the  earliest  period 
by  the  legislature  of  the  province,  and  by  that  of  the  State  under 
the  Constitutions  of  1776  and  1790.  *  *  *  The  continued  exercise 
of  the  power,  after  the  adoption  of  the  Constitution  of  1790^ 
cannot  be  accounted  for  except  on  the  ground  that  all  men,  learned 
and  unlearned,  believed  it  to  be  a  legitimate  exercise  of  the  legislar 
tive  power.  This  belief  is  further  strengthened  by  the  fact  that 
no  judicial  decision  has  been  made  against  it.  Communis  error 
facit  jus  would  be  sufficient  to  support  it,  but  it  stands  upon  die 
higher  ground  of  contemporaneous  and  continued  construction  of 
the  people  of  their  own  instrument." 

.  In  Crane  v.  Meginnis,  I  G.  &  J.,  463,  474,  the  Supreme  Court  of 
Maryland  said:  "Divorces  in  this  state  from  the  earliest  times 
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have  emanated  from  the  general  assembly  and  can  now  be  viewed  in 
no  other  light  than  as  regular  exertions  of  the  legislative  power." 

In  Stone  v.  Pease,  8  Conn.,  541,  decided  in  183 1,  the  question 
arose  before  the  Supreme  Court  of  Connecticut  as  to  the  validity  of 
a  legislative  divorce  under  the  Constitution  of  1818,  which  provided 
for  an  entire  separation  of  the  legislative  and  judicial  departments. 
The  court,  after  stating  that  there  had  been  a  law  in  force  in 
that  state  on  the  subject  of  divorces,  passed  one  hundred  and  thiicy 
years  before,  which  provided  for  divorces  on  four  grounds,  said, 
speaking  by  Mr.  Justice  Daggett:  "The  law  has  remained  in  sub- 
stance the  same  as  it  was  when  enacted  in  1667.  During  all  this 
period  the  legislature  has  interfered  like  the  Parliament  of  Great 
Britain,  and  passed  special  acts  of  divorce  a  vinculo  matrimonii; 
and  at  almost  every  session  since  the  Constitution  of  the  United 
States  went  into  operation,  now  forty-two  years,  and  for  thir- 
teen years  of  the  existence  of  the  Constitution  of  Connecticut,  such 
acts  have  been,  in  multiplied  cases,  passed  and  sanctioned  by  the 
constituted  authorities  of  our  State.  We  are  not  at  liberty  to  in- 
quire into  the  wisdom  of  our  existing  law  on  this  subject;  nor 
into  the  expediency  of  such  frequent  interference  by  the  legisla- 
ture. We  can  only  inquire  into  the  constitutionality  of  the  act 
under  consideration.  The  power  is  not  prohibited  either  by  the 
Constitution  of  the  United  States  or  by  that  of  the  state.  In  view 
of  the  appalling  consequences  of  declaring  the  general  law  of  the 
state  or  the  repeated  acts  of  our  legislature  unconstitutional  and 
void — consequences  easily  expressed,  such  as  bastardizing  the  is- 
sue and  subjecting  the  parties  to  punishment  for  adultery, — the 
court  should  come  to  the  result  only  on  a  solemn  conviction  that 
their  oaths  of  office  and  these  constitutions  imperiously  demand  it. 
Feeling  myself  no  such  conviction,  I  cannot  pronounce  the  act 
void."  It  is  to  be  observed  that  the  divorce  in  this  case  was 
granted  on  the  petition  of  the  wife,  who  alleged  certain  criminal 
intimacies  of  the  husband  with  others,  and  the  act  of  the  legislature 
recited  that  her  allegation,  after  hearing  her  and  her  husband,  with 
their  witnesses  and  counsel,  was  found  to  be  true.  The  inquiry 
appears  to  have  been  conducted  with  the  formality  of  a  judicial 
proceeding,  and  might  undoubtedly  have  been  properly  re- 
ferred to  the  judicial  tribtmals;  yet  the  Supreme  Court  of  the  state 
did  not  regard  the  divorce  as  beyond  the  competency  of  the  legis- 
lature. 
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The  same  doctrine  is  declared  in  numerous  other  cases,  and  posi- 
tions similar  to  those  taken  against  the  validity  of  the  act  of  the 
legislative  assembly  of  the  territory,  that  it  was  beyond  the  com- 
petency of  a  legislature  to  dissolve  the  bonds  of  matrimony,  have 
been  held  untenable.  These  decisions  justify  the  conclusion  that 
the  division  of  government  into  three  departments,  and  the  im- 
plied inhibition  through  that  cause  upon  the  legislative  department 
to  exercise  judicial  functions  was  neither  intended  nor  understood 
to  exclude  l^islative  control  over  the  marriage  relation.  In  most . 
of  the  States  the  same  legislative  practice  on  the  subjects  has  pre- 
vailed since  the  adoption  of  their  constitutions  as  before,  which,  as 
Mr.  Bishop  observes,  may  be  regarded  as  a  contemporaneous  con- 
struction that  the  power  thus  exercised  for  many  years  was 
rightly  exercised.  The  adoption  of  late  years  in  many  constitutions 
of  provisions  prohibiting  legislative  divorces  would  also  indicate 
a  general  conviction  that  without  this  prohibition  such  divorces 
might  be  granted,  notwithstanding  the  separation  of  the  powers  of 
government  into  departments  by  which  judicial  functions  are  ex- 
cluded from  the  legislative  department.  There  are,  it  is  true,  de- 
cisions of  State  Courts  of  high  character,  like  the  Supreme  Court 
of  Massachusetts  and  of  Missouri,  holding  differently;  some  of 
which  were  controlled  by  the  peculiar  language  of  their  state  con- 
stitutions. Sparhawk  v.  Sparhawk,  ii6  Mass.,  315;  State  v.  Fry, 
4  Mo.,  120,  138.  The  weight  of  authority,  however,  is  decidedly  in 
favor  of  the  position  that,  in  the  absence  of  prohibition,  the  power 
over  divorces  remains  with  the  legislature.  We  are,  therefore, 
justified  in  holding — more,  we  are  compelled  to  hold,  that  the 
granting  of  divorces  was  a  rightful  subject  of  legislation  accord- 
ing to  the  prevailing  judicial  opinion  of  the  country,  and  the  un- 
derstanding of  the  profession  at  the  time  the  organic  act  of  Oregon 
was  passed  by  Congress,  when  either  of  the  parties  divorced  was 
at  the  time  a  resident  within  the  territorial  jurisdiction  of  the  legis- 
lature. If  within  the  competency  of  the  legislative  assembly  of 
the  territory,  we  cannot  inquire  into  its  motives  in  passing  the  act 
granting  the  divorce ;  its  will  was  a  sufficient  reason  for  its  action. 
One  of  the  parties,  the  husband,  was  a  resident  within  the  territory, 
and  as  he  acted  soon  afterwards  upon  the  dissolution  and  married 
again  we  may  conclude  that  the  act  was  passed  upon  his  petition. 
If  the  assembly  possessed  the  power  to  grant  a  divorce  in  any 
case,  its  jurisdiction  to  legislate  upon  his  status,  he  being  a  resident 
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of  the  territory,  is  undoubted,  unless  the  marriage  was  a  contract 
within  the  prohibition  of  the  Federal  Constitution  against  its  impair- 
ment by  legislation,  or  within  the  terms  of  the  ordinance  of  1878, 
the  privileges  of  which  were  secured  to  the  inhabitants  of  Oregon 
by  their  organic  act,  questions  which  we  will  presently  consider. 

The  facts  alleged  in  the  bill  of  complaint,  that  no  cause  existed 
for  the  divorce,  and  that  it  was  obtained  without  the  knowledige 
of  the  wife,  cannot  affect  the  validity  of  the  act.  Knowledge  or 
ignorance  of  the  parties  of  intended  legislation  does  not  affect  its 
validity,  if  within  the  competency  of  the  legislature.  The  facts 
mentioned  as  to  the  neglect  of  the  husband  to  send  to  his  wife, 
whom  he  left  in  Ohio,  any  means  for  her  support,  or  that  of  her 
children,  in  disregard  of  his  promise,  shows  conduct  meriting  the 
strongest  reprobation,  and  if  the  facts  stated  had  been  brought  to 
the  attention  of  Congress,  that  body  might,  and  probably  would, 
have  annulled  the  act.  Be  that  as  it  may,  the  loose  morals  and 
shameless  conduct  of  the  husband  can  have  no  bearing  upon  the 
question  of  the  existence  or  absence  of  power  in  the  assembly  to 
pass  the  act. 

The  organic  act  extends  the  legislative  power  of  the  territory 
to  all  rightful  subjects  of  legislation  "not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States."  The  only  inconsistency 
suggested  is,  that  it  impairs  the  obligation  of  the  contract  of  mar- 
riage. Assuming  that  the  prohibition  of  the  Federal  Constitution 
against  the  impairment  of  contracts  by  state  legislation  applies 
equally,  as  would  seem  to  be  the  opinion  of  the  Supreme  Court  of 
the  territory,  to  legislation  by  territorial  legislatures,  we  are  clear 
that  marriage  is  not  a  contract  within  the  meaning  of  the  prohibi- 
tion. As  was  said  by  Chief  Justice  Marshall  in  the  Dartmouth 
College  case,  not  by  way  of  judgment,  but  in  answer  to  objections 
urged  to  positions  taken:  "The  provision  of  the  constitution  never 
had  been  understood  to  embrace  other  contracts  than  those  which 
respect  property  or  some  object  of  value,  and  confer  rights  which 
may  be  asserted  in  a  Court  of  Justice.  It  never  has  been  under- 
stood to  restrict  the  general  right  of  the  legislature  to  legislate  on 
the  subject  of  divorces."  4  Wheat.  629.  And  in  Butler  v.  Penn- 
sylvania, 10  How.,  402,  where  the  question  arose  whether  a  reduc- 
tion of  the  per  diem  compensation  to  certain  canal  commissioners 
below:  that  originally  provided  when  they  took  office,  was  an  im- 
pairment of  the  contract  with  them  within  the  constitutional  prohibi- 
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tion,  the  Court,  holding  that  it  was  not  such  an  impairment,  said: 
"The  contracts  designed  to  be  protected  by  the  tenth  section  of  the 
first  article  of  that  instrument  are  contracts  by  which  perfect  rights, 
certain,  definite,  fixed  private  rights  of  property  are  vested."  p.  416. 
It  is  also  to  be  observed  that,  whilst  marriage  is  often  termed 
by  text  writers  and  in  decisions  of  courts  as  a  civil  contract — 
generally  to  indicate  that  it  must  be  founded  upon  the  agreement 
of  the  parties,  and  does  not  require  any  religious  ceremony  for  its 
solemnization — ^it  is  something  more  than  a  mere  contract.  The 
consent  of  the  parties  is,  of  course,  essential  to  its  existence,  but 
when  the  contract  to  marry  is  executed  by  the  marriage,  a  relation 
between  the  parties  is  created  which  they  cannot  change.  Other 
contracts  may  be  modified,  restricted  or  enlarged,  or  entirely  re- 
leased upon  the  consent  of  the  parties.  Not  so  with  marriage. 
The  relation  once  formed,  the  law  steps  in  and  holds  the  parties 
to  various  obligations  and  liabilities.  It  is  an  institution,  in  the 
maintenance  of  which  in  its  purity  the  public  is  deeply  inter- 
ested, for  it  is  the  foundation  of  the  family  and  of  society,  without 
which  there  would  be  neither  civilization  nor  progress.  This  view 
is  well  expressed  by  the  Supreme  Court  of  Maine  in  Adams  v.  Pal- 
mer, 51  Me.,  481,  483.  Said  that  court  speaking  by  Chief  Justice 
Appleton:  "When  the  contracting  parties  have  entered  into  the 
marriage  state  they  have  not  so  much  entered  into  a  contract  as 
into  a  new  relation,  the  rights,  duties,  and  obligations  of  which  rest 
not  upon  their  agreement,  but  upon  the  general  law  of  the  state^ 
statutory  or  common,  which  defines  and  prescribes  those  rights, 
duties,  and  obligations.  They  are  of  law,  not  of  contract.  It  was 
of  contract  that  the  relation  should  be  established,  but,  being  es- 
tablished, the  power  of  the  parties  as  to  its  extent  or  duration  is 
at  an  end.  Their  rights  under  it  are  determined  by  the  will  of  the 
soverign,  as  evidenced  by  law.  They  can  neither  be  modified  nor 
changed  by  any  agreement  of  the  parties.  It  is  a  relation  for  life 
and  the  parties  cannot  terminate  it  at  any  shorter  period  by  virtue 
of  any  contract  they  may  make.  The  reciprocal  rights  arising  from 
this  relation,  so  long  as  it  continues,  are  such  as  the  law  determines 
from  time  to  time,  and  none  other."  And  again :  "It  is  not,  then,, 
a  contract  within  the  meaning  of  the  clause  of  the  constitution 
which  prohibits  the  impairing  the  obligation  of  contracts.  It  is, 
rather,  a  social  relation,  like  that  of  parent  and  child,  the  obliga- 
tions of  which  arise  not  from  the  consent  of  the  concurring  minds. 
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but  are  the  creation  of  the  law  itself ;  a  relation  the  most  important, 
as  affecting  the  happiness  of  individuals,  the  first  step  from  bar- 
barism to  incipient  civilization,  the  purest  tie  of  social  life  and  the 
true  basis  of  human  progress."  pp.  484,  485.  And  the  Chief 
Justice  cites  in  support  of  this  view  the  case  of  Maguire  v.  Ma- 
guire,  7  Dana,  181,  183,  and  Ditson  v.  Ditson,  4  R.  I.,  87,  loi.  In 
the  first  of  these  the  Supreme  Court  of  Kentucky  said  that  mar- 
riage was  more  than  a  contract;  that  it  was  the  most  elementary 
and  useful  of  all  the  social  relations,  was  regulated  and  controlled 
by  the  sovereign  powler  of  the  state,  and  could  not,  like  mere 
contracts,  be  dissolved  by  the  mutual  consent  of  the  contracting 
parties,  but  might  be  abrogated  by  the  sovereign  will  whenever  the 
public  good,  or  justice  to  both  parties,  or  either  of  the  parties, 
would  thereby  be  subserved;  that  being  more  than  a  contract,  and 
depending  especially  upon  the  sovereign  will,  it  was  not  embraced 
by  the  constitutional  inhabitation  of  legislative  acts  impairing  the 
obligations  of  contracts.  In  the  second  case,  that  Supreme  Court  of 
Rhode  Island  said  that  "marriage,  in  the  sense  in  which  it  is  dealt 
with  by  a  decree  of  divorce,  is  not  a  contract,  but  one  of  the  do- 
mestic relations.  In  strictness,  though  formed  by  contract,  it  signi- 
fies the  relation  of  husband  and  wife,  deriving  both  its  rights  and 
duties  from  a  higher  source  than  any  contract  of  which  the  parties 
are  capable,  and  as  to  these  uncontrollable  by  any  contract  which 
they  can  make.  When  formed,  this  relation  is  no  more  a  contract 
than  'fatherhood'  or  'sonship'  is  a  contract." 

In  Wade  v.  Kalbfleisch,  58  N.  Y.,  282,  284,  the  question  came 
before  the  Court  of  Appeals  of  New  York  whether  an  action  for 
breach  of  promise  of  marriage  was  an  action  upon  a  contract  within 
the  meaning  of  certain  provisions  of  the  Revised  Statutes  of  that 
state,  and  in  disposing  of  the  question  the  court  said :  "The  gen- 
eral statute,  'that  marriage,  so  far  as  its  validity  in  law  is  concerned, 
shall  continue  in  this  state  a  civil  contract,  to  which  the  consent  of 
the  parties,  capable  in  law  of  contracting,  shall  be  essential,'  is  not 
decisive  of  the  question.  2  R.  S.,  138.  This  statute  declares  it  a 
civil  contract,  as  distinguished  from  a  religious  sacrament,  and 
makes  the  element  of  consent  necessary  to  its  legal  validity,  but  its 
nature,  attributes,  and  distinguishing  features  it  does  not  interfere 
with  or  attempt  to  define.  It  is  declared  a  civil  contract  for  cer- 
tain purposes,  but  it  is  not  thereby  made  synonymous  with  the  word 
contract  employed  in  the  common  law  or  statutes.     In  this  state^ 
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and  at  common  law,  it  may  be  entered  into  by  persons,  respectively, 
of  fourteen  and  twelve.  It  cannot  be  dissolved  by  the  parties 
when  consunmiated,  nor  released  with  or  without  consideration. 
The  relation  is  always  regulated  by  government.  It  is  more  than 
a  contract.  It  requires  certain  acts  of  the  parties  to  constitute  mar- 
riage, independent  of  and  beyond  the  contract.  It  partakes  more 
of  the  character  of  an  institution  regulated  and  controlled  by  pub- 
lic authority,  upon  principles  of  public  policy,  for  the  benefit  of  the 
•conmiunity." 

In  Noel  V.  Ewing,  9  Indiana,  37,  the  question  was  before  the 
Supreme  Court  of  Indiana  as  to  the  competency  of  the  legislature 
of  the  State  to  change  the  relative  rights  of  husband  and  wife  after 
marriage,  which  led  to  a  consideration  of  the  nature  of  the  marri- 
age; and  the  court  said:  "Some  confusion  has  arisen  from  con- 
founding the  contract  to  marry  with  the  marriage  relation  itself. 
And  still  more  is  engendered  by  regarding  husband  and  wife  as 
strictly  parties  to  a  subsisting  contract.  At  common  law,  marriage 
as  a  status  had  few  elements  of  contract  about  it.  For  instance, 
no  other  contract  merged  the  legal  existence  of  the  parties  into  one. 
Other  distinctive  elements  will  readily  suggest  themselves,  which 
rob  it  of  most  of  its  characteristics  as  a  contract,  and  leave  it  sim- 
ply as  a  status  or  institution.  As  such,  it  is  not  so  much  the  result 
of  private  agreement  as  of  public  ordination.  In  every  enlight- 
ened government,  it  is  preeminently  the  basis  of  civil  institutions, 
and  thus  an  object  of  the  deepest  public  concern.  In  this  light, 
marriage  is  more  than  a  contract.  It  is  not  a  mere  matter  of  pe- 
cuniary consideration.  It  is  a  great  public  institution,  giving  char- 
acter to  our  whole  civil  polity."  pp.  49,  50.  In  accordance  with 
these  views  was  the  judgment  of  Mr.  Justice  Story.  In  a  note  to 
the  chapter  on  marriage,  in  his  work  on  the  Conflict  of  Laws,  after 
stating  that  he  had  treated  marriage  as  a  contract  in  the  common 
sense  of  the  word,  because  this  was  the  light  in  which  it  was  or- 
dinarily viewed  by  jurists,  domestic  as  well  as  foreign,  he  adds: 
"But  it  appears  to  me  to  be  something  more  than  a  mere  contract. 
It  is  rather  to  be  deemed  an  institution  of  society,  founded  upon 
consent  and  contract  of  the  parties,  and  in  this  view  it  has  some 
peculiarities  in  its  nature,  character,  operation  and  extent  of  ob- 
ligation, different  from  what  belongs  to  ordinary  contracts."  Sec. 
108  n. 

The  fourteenth  series  of  the  organic  act  of  Oregon  provides  that 
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the  inhabitants  of  the  territory  shall  be  entitled  to  all  the  rights, 
privileges  aiid  advantages,  granted  and  secured  to  the  people  of  the 
territory  of  the  United  States,  northwest  of  the  river  Ohio,  by  the 
articles  of  compact  contained  in  the  ordinance  of  July  13th,  1787, 
for  the  government  of  the  territory.  The  last  clause  of  article  two 
of  that  ordinance  declares  ''that  no  law  ought  ever  to  be  made 
or  have  force  in  said  territory  that  shall  in  any  manner  whatever 
interfere  with  or  affect  private  contracts  or  engagements  bona  fide 
and  without  fraud,  previously  formed."  This  clause,  though  thus 
enacted  and  made  applicable  to  the  inhabitants  of  Oregon,  cannot 
be  construed  to  operate  as  any  greater  restraint  upon  legislative  in- 
terference with  contracts  than  the  provision  of  the  Federal  Consti- 
tution. It  was  intended,  like  that  provision,  to  forbid  the  passage 
of  laws  which  would  impair  rights  of  property  vested  under  private 
contracts  or  engagements,  and  can  have  no  application  to  the  mar- 
riage relation. 

But  it  is  contended  that  Lydia  A.  Maynard,  the  first  wife  of  David 
A.  Maynard,  was  entitled,  notwithstanding  the  divorce,  to  the  east 
half  of  the  donation  claim.  The  settlement,  it  is  true,  was  made 
by  her  husband  as  a  married  man  in  order  to  secure  the  640 
acres  in  such  case  granted  under  the  donation  act  9  Stat.  496, 
C.  76.  But  that  act  conferred  the  title  of  the  land  only  upon  the 
settler  who  at  that  time  was  a  resident  of  the  territory,  or  should 
be  a  resident  of  the  territory  before  December  i,  1850,  and  who 
should  reside  upon  and  cultivate  the  land  for  four  consecutive  years. 

The  words,  that  "there  shall  be,  and  hereby  is,  granted  to  every 
white  settler  or  occupant,"  is  qualified  by  the  condition  of  four 
years'  residence  on  the  land  and  its  cultivation  by  him.  The  set- 
tler does  not  become  a  grantee  until  such  residence  and  cultivation 
have  been  had,  by  the  very  terms  of  the  act.  Until  then  he  has 
only  a  promise  of  a  title,  what  is  sometimes  called  an  inchoate  in- 
terest. In  some  of  the  cases  decided  at  the  circuit,  the  fourth  sec- 
ticMi  of  the  act  was  treated  as  constituting  a  grant  in  praesenti,  sub- 
ject to  the  conditions  of  continued  residence  and  cultivation,  that 
is,  a  grant  of  a  defeasible  estate.  Adams  v.  Burke,  3  Sawyer,  415, 
418.  But  this  view  was  not  accepted  by  this  court.  In  Hall  v." 
Russell,  loi  U.  S.,  503,  the  nature  of  the  grant  was  elaborately 
considered,  and  it  was  held  that  the  title  did  not  vest  in  the  set- 
tler until  the  conditions  were  fully  performed.  After  citing  the 
language  of  a  previous  decision,  that  "it  is  always  to  be  borne  in 
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mind,  in  congressional  grant,  that  the  act  by  which  it  is  made  is 
a  law  as  well  as  a  conveyance,  and  that  such  effect  must  be  given  to 
it  as  will  carry  out  the  intent  of  cong^ress/'  the  court  said :  "There 
cannot  be  a  grant  unless  there  is  a  grantee,  and  consequently  that 
there  cannot  be  a  present  grant  unless  that  there  is  a  present  gran- 
tee. If,  then,  the  law!  making  the  grant  indicates  a  future  grantee 
and  not  a  present  one,  the  grant  will  take  effect  in  the  future,  and 
not  presently.  In  all  the  cases  in  which  we  have  given  these  words 
the  effect  of  an  immediate  and  present  transfer  it  will  be  found  that 
the  law  has  designated  a  grantee  qualified  to  take  according  to  the 
terms  of  law,  and  actually  in  existence  at  the  time — commg  then  to 
the  present  case,  we  find  that  the  grantee  designated  was  any 
qualified  'settler  or  occupant  of  the  public  lands — who  shall  have 
resided  upon  and  cultivated  the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provisions  of  the  act.'  The  grant 
was  not  to  a  settler  only,  but  to  a  settler  who  had  completed  the  four 
years  of  residence,  etc.,  and  had  otherwise  conformed  to  the  act 
Whenever  a  settler  qualified  himself  to  become  a  grantee  he  took 
the  grant,  and  his  right  to  a  transfer  of  the  legal  title  from  the 
United  States  became  vested.  But  until  he  was  qualified  to  take, 
there  was  no  actual  grant  of  the  soil.  The  act  of  congress  made 
the  transfer  only  when  the  settler  brought  himself  within  the  de- 
scription of  those  designated  as  grantees.  A  present  right  to  occupy 
and  maintain  possession,  so  as  acquire  a  complete  title  to  the  soil, 
was  granted  to  every  white  person  in  the  territory,  having  the 
other  requisite  qualifications,  but  beyond  this  nothing  passed  imtil 
all  was  done  that  was  necessary  to  entitle  the  occupant  to  a  grant 
of  the  land."  In  Vance  v.  Burbank,  loi  U.  S.,  514,  521,  the  doc- 
trine of  the  previous  case  was  reaffirmed  and  the  Court  added: 
"The  statutory  grant  was  to  the  settler,  but  if  he  was  married,  the 
donation,  when  perfected,  inured  to  the  benefit  of  himself  and  his 
wife  in  equal  parts.  The  wife  could  not  be  a  settler.  She  got  noth- 
ing except  through  her  husband.'' 

When,  therefore,  the  act  was  passed  divorcing  the  husband  and 
wife,  he  had  no  vested  interest  in  the  land,  and  she  could  have  no 
interest  greater  than  his.  Nothing  had  then  been  acquired  by  his 
residence  and  cultivation  which  gave  him  anything  more  than  a 
mere  possessory  right ;  a  right  to  remain  on  the  land  so  as  to  enable 
him  to  comply  with  the  conditions  upon  which  the  title  was  to  pass 
to  him.  After  the  divorce  she  had  no  such  relation  to  him  as  to  con- 
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f  er  upon  her  any  interest  in  the  title  subsequently  acquired  by  him. 
A  divorce  ends  all  rights  not  previously  vested.  Interests  which 
might  vest  in  time,  upon  a  continuance  of  the  marriage  relation^ 
were  gone.  A  wife  divorced  has  no  right  of  dower  in  his  property; 
a  husband  divorced,  has  no  right  of  curtesy  in  her  lands,  unless  the 
statute  authorizing  the  divorce  specially  confers  such  right. 

It  follows  that  the  wife  was  not  entitled  to  the  east  half  of  the 
donation  claimed.  To  entitle  her  to  that  half,  she  must  have  con- 
tinued his  wife  during  his  residence  and  cultivation  of  the  land 
The  judgment  of  the  Supreme  Court  of  the  territory  must  therc-^ 
fore  be  affirmed ;  and  it  is  so  ordered. 
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CHAPTER  II 

The  Breach  of  the  Promise  to  Marry 

HAYDEN  V.  VREELAND. 
Supreme  Court,  37  Law,  372. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel.  J.  The  plaintiff  instituted  her  suit  in  this  court 
against  Vreeland,  the  defendant,  for  breach  of  promise  of  marriage. 
The  defendant  died  after  issue  joined,  and  the  question  now  is 
whether  the  suit  abates. 

-  Originally,  at  conunon  law,  all  actions  abated  by  the  death  of  a 
sole  plaintiff  or  defendant,  and  if  the  cause  of  action  survived  a 
new  suit  was  necessary.  Under  the  3d  section  of  our  act  respecting 
abatement,  all  actions  which  might  originally  be  prosecuted  against 
executors  or  administrators,  may  be  revived. 

The  first  question  to  be  considered  is,  whether,  under  the  com- 
mon law  maxim,  acHo  personalis  moritur  cum  persona,  a  suit  for 
breach  of  promise  of  marriage  could  be  maintained  against  the  per- 
sonal representative  of  the  promisor  after  his  death.  The  term 
personal  action,  in  its  largest  sense,  includes  all  actions  except  those 
for  the  recovery  of  real  estate,  and  would  embrace  actions  of  debt, 
and  assumpsit  for  the  money  counts,  which  were  never  supposed  to 
die  with  the  person.  A  more  restricted  meaning  must  therefore  be 
l^ven  to  this  maxim.  An  executor  could  not  be  sued  where  the 
cause  of  action  was  founded  upon  any  malfeasance  or  misfeasance 
of  his  testator,  or  where  it  arose  ex  delicto,  where  the  declaration 
imputed  a  tort  done  to  the  property  or  person  of  the  plaintiff,  and 
the  plea  must  have  been  not  guilty.  To  this  rule  excluding  torts, 
there  were  exceptions. 

If  the  plaintiff's  goods  were  taken  by  the  testator,  and  continued 
in  specie  in  the  hands  of  the  executor,  replevin  or  detinue  would 
lie,  or  if  they  had  been  converted  by  the  testator,  an  action  for 
money  had  and  received,  to  recover  the  value.    Hambly  v.  Trott, 
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Cowper,  372;  Wheatly  v.  Lane,  i  Saund.,  216,  and  notes;  2  Arch 
Pr.,  298 ;  Pinchon's  Case,  9  Coke,  86b. 

In  Hambly  v.  Trott,  BuUer,  who  was  of  counsel,  argued  that 
the  rule  was  limited  to  those  instances  where  the  action  is  founded 
merely  on  an  injury  to  the  person,  and  no  property  was  in  question, 
and  to  cases  where  the  damages  are  vindictive  and  entirely  uncer- 
tain. In  that  case  Lord  Mansfield  remarked  upon  the  fundamental 
distinction,  that,  "if  it  is  a  sort  of  injury  by  which  the  offender  ac- 
quires no  gain  to  himself  at  the  expense  of  the  sufferer,  the  person 
injured  has  only  a  reparation  for  the  delictum  in  damages  to  be 
assessed  by  a  jury,  but  where,  besides  the  crime,  property  is  ac- 
quired which  benefits  the  testator,  there  an  action  for  the  value  of 
the  property  shall  survive  against  the  executor.  As,  for  instance, 
the  executor  shall  not  be  chargeable  for  the  injury  done  by  his 
testator  in  cutting  down  another  man's  trees,  but  for  the  benefit 
arising  to  his  testator  for  the  value,  or  sale  of  the  trees,  he  shall. 
So  far  as  the  tort  itself  goes,  the  executor  shall  not  be  liable ;  but 
so  far  as.  the  act  of  the  offender  is  beneficial,  the  executor  is  an- 
swerable." 

The  action  was  trover  against  the  executor  for  conversion  of 
goods  by  the  testator;  plea — ^testator  not  guilty,  and  verdict  for  the 
plaintiff.  On  motion  in  arrest  of  judgment.  Lord  Mansfield  held 
that  the  issue  being  to  try  the  guilt  of  the  testator,  the  judgment 
must  be  arrested,  but  that  an  action  for  money  had  and  received 
could  be  maintained,  although  it  was  expressly  observed  that  it  did 
not  appear  that  the  goods  came  to  the  executor  in  value.  The 
same  view  was  taken  by  Lord  Kenyon,  in  Utterson  v.  Vernon,  3  T. 
R.,  539»  and  in  Cooper  v.  Crane,  4  Halst.,  173,  Chief  Ji'stice  Ewing 
cites  the  declarations  of  Lord  Mansfield  with  entire  approbation. 

The  distinction  seems  to  be  between  causes  of  action  which  affect 
only  the  person,  and  those  which  affect  the  estate,  where  the  rep- 
resentative of  the  defendant  acquires  some  property  or  value,  by 
reason  of  the  act  complained  of.  Mr.  Justice  Blackstone,  in  the 
third  volume  of  his  Commentaries,  page  302,  gives  the  reason  for 
the  rule.  He  says,  "that  in  actions  merely  personal,  arising  ex 
delicto,  the  rule  is  'octtQ  personalis  moritur  cum  persona/  and  it  shall 
never  be  revived,  either  by  or  against  executors,  for  neither  the  ex- 
ecutors of  the  plaintiff  have  received,  nor  those  of  the  defendant 
have  committed,  in  their  own  personal  capacity,  any  manner  of 
wrong  or  injury.    But  in  actions  ex  contractu,  where  the  right  de- 
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scends  to  the  representative  of  the  plaintiff,  and  those  of  the  de- 
fendant have  assets  to  answer  the  demand,  though  the  suits  shall 
abate  by  the  death  of  the  parties,  yet  they  may  be  revived  by  or 
against  executors,  being  indeed  rather  actions  against  the  property 
than  the  person,  in  which  the  executors  now  have  the  same  interest 
that  their  testator  had  before." 

The  application  of  the  common  law  rule  is  not  inflexibly  con- 
trolled by  the  fact,  that  the  cause  of  action  arose  out  of  a  tort  or  a 
contract. 

There  can  be  no  doubt  that,  at  common  law,  property  obtained  by 
the  trespass  of  a  testator,  could  be  followed  and  recovered  from  the 
executor,  or  if  the  testator  had  converted  it,  the  proceeds  could 
have  been  recovered  from  his  representative ;  but  I  believe  that  no 
case  can  be  found  in  the  books  conceding  a  right  of  action  to  or 
against  the  personal  representative,  where  the  cause  of  action  af- 
fected only  the  person,  unaccompanied  by  any  allegation  of  result- 
ing injury  to  the  estate.  The  latter  case  would  be  clearly  within 
the  reason  given,  for  the  application  of  the  rule,  by  Justice  Black- 
stone,  for  in  such  cases  the  executor  neither  receives  nor  commits 
any  wrong  in  his  own  person,  nor  is  the  property  of  the  testator, 
in  which  he  is  interested,  in  any  way  affected  by  the  act  upon  which 
the  suit  is  founded.  It  was  held  in  Knights  v.  Quarles,  very  fully 
reported  in  4  Moore,  532,  and  in  Wilson  v.  Tucker,  i  Dowling  & 
Ryland,  N.  P.  C,  30,  that  an  executor  may  sustain  an  action  to 
recover  damage  for  negligence  of  an  attorney,  in  investigating  a 
title  about  to  be  conveyed  to  the  deceased,  but  the  Court  expressly 
adverted  to  the  fact  that  it  was  alleged  in  the  declaration  that  it  was 
an  injury  to  his  personal  estate  during  his  life.  Where  the  damage 
was  purely  to  the  person,  as  in  injuries  effecting  the  life  or  health 
of  decedent,  arising  out  of  the  unskill fulness  of  medical  practi- 
tioners, or  imprisonment  of  the  party,  resulting  from  the  negligence 
of  his  attorney,  Lord  Ellenborough,  in  the  case  hereafter  cited,  de- 
clared that  the  executor  could  not  recover. 

The  first  case  in  which  the  question  now  under  discussion  was 
distinctly  adjudged  is,  Chamberlain  v.  Williamson,  2  M.  &  S.,  408, 
which  was  a  suit  for  breach  of  promise  to  marry,  instituted  by  the 
administrator  of  the  promisee. 

Lord  Ellenborough  held  that  the  action  could  not  be  maintained, 
recognizing  the  distinction  I  have  stated.  His  judgment  has  been 
so  far  acquiesced  in  that,  since  his  day,  no  English  case  has  con- 
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troyerted  it.  In  this  country,  courts  entitled  to  the  highest  respect 
have  acknowledged  its  authority. 

In  Stebbins  v.  Palmer,  i  Pick.,  71,  where  the  action  was  against 
the  administrator  of  the  promisor,  the  Supreme  Court  of  Massa- 
chusetts adopted  the  doctrine  of  Chamberlain  v.  Williamson  and  re- 
fused to  entertain  the  suit,  although  their  attention  was  called  to 
the  fact  that,  in  the  English  case,  the  suit  was  brought  against  the 
promisor  himself.  The  correctness  of  this  conclusion  was  approved 
by  so  great  a  jurist  as  Chief  Justice  Shaw,  in  the  precisely  similar 
case  of  Smith  v.  Sherman,  reported  in  4  Cush.,  408, 

In  Lattimore  v.  Sinunons,  13  S.  &  R.,  183,  Chief  Justice  Tilgh- 
man,  in  a  carefully  considered  opinion,  ruled  that  an  action  for 
breach  of  promise  of  marriage  does  not  survive  against  executors. 
In  that  case.  Chamberlain  v.  Williamson  was  not  referred  to,  and 
seems  to  have  escaped  the  attention  of  the  court,  but  the  learned 
Chief  Justice  remarked  that  Stebbins  v.  Palmer,  i  Pick.,  71,  was 
the  only  case  in  this  country  in  which  this  point  had  been  distinctiy 
adjudicated. 

Bx  parte  Charles,  14  East  197,  where  it  was  decided  that  a  wo- 
man to  whom  a  promise  of  marriage  had  been  made,  could  not,  on 
that  account,  be  a  petitioning  creditor,  or  sue  out  a  commission  of 
bankruptcy,  is  an  analogous  case. 

The  fact,  therefore,  that  in  Perry  v.  Orr,  6  Vroom,  295,  this 
court  held  that  the  action  for  breach  of  prormse  of  marriage  is  in 
form  an  action  ex  contractu,  and  subject  to  the  rules  of  legal  pro- 
cedure which  govern  that  class  of  cases,  cannot  affect  the  determin- 
ation of  this  question.  Had  the  plaintiff  in  this  case  died,  her 
executor  could  not  be  charged  with  a  devastavit  for  failing  to 
prosecute  this  action,  nor  if  she  had  become  insolvent,  would  this 
right  of  action  have  passed  by  her  assignment  under  our  insolvent 
laws. 

While  marriage,  in  our  law,  is  defined  to  be  a  civil  contract,  it  is 
sui  generis,  and  a  consideration  of  its  peculiar  characteristics  may 
furnish  some  reason  why,  although  for  some  purposes  of  legal  pro- 
cedure, it  is  classified  with  contracts,  as  distinguished  from  torts, 
it  is  not,  in  all  respects,  to  be  governed  by  the  same  rules.  Mar- 
riage is  an  institution,  or  relation,  regulated  and  controlled  by  gov- 
ernment, upon  principles  of  public  policy,  for  the  benefit  of  the 
community. 

It  requires  the  contract  of  competent  parties  to  enter  into  it. 


Digitized  by 


Google 


Hayden  ^'.  Vreeland  19 

and  sottiething  beyond  that  to  consummate  it.  When  the  contract 
is  executed,  it  cannot  be  dissolved  or  released,  with  or  without 
consideration,  by  the  parties  themselves. 

Judge  Story  quotes  with  approbation  the  remarks  that,  "marriage, 
being  entirely  a  personal  consensual  contract,  it  may  be  thought 
that  the  lex  loci  must  be  resorted  to  in  expounding  every  question 
that  arises  relative  to  it.  But,  it  will  be  observed,  that  marriage  is 
a  contract  sui  generis,  and  differing,  in  some  respects,  from  all 
other  contracts;  so  that  the  rules  of  law,  which  are  applicable  in 
expounding  and  enforcing  other  contracts,  may  not  apply  to  this." 
Story's  Conflict  of  Laws,  §109. 

Neither  the  rights  created  by  this  relation,  nor  the  obligations 
flowing  from  it,  can  be  assigned  or  transferred,  and  the  action 
for  the  breach  of  the  contract  differs  widely,  in  some  respects, 
from  other  actions  ex  contractu. 

The  damages  are  not  limited  by  any  fixed  rule,  but  as  in  strictly 
personal  actions,  like  slander  and  assault  and  battery,  are  in  the 
discretion  of  the  jury,  being  principally  for  wounded  pride  and 
injury  to  the  feelings. 

The  character  and  conduct  of  the  plaintiff  may  be  shown  in  miti- 
gation of  the  damages,  and  the  motives  of  the  defendant,  his  pe- 
cuniary ability,  and  other  extrinsic  circumstances  may  mitigate  or 
enhance  the  amount  to  be  recovered. 

The  peculiarities  adverted  to,  the  exceptional  nature  of  the  con- 
tract, the  injury  being  purely  personal,  in  no  respect  affecting  the 
estate,  and  the  damages  being  punitive,  bring  this  cause  of  action 
clearly  within  the  reason  and  spirit  of  the  maxim,  actio  personalis, 
and  will  account  for  the  fact  that  in  England  no  suit  has  been  suc- 
cessfully prosecuted  by  or  against  the  personal  representative  for 
this  injury  under  the  common  law  rule.  In  my  judgment  this  action, 
in  the  absence  of  statutory  aid,  would  not  lie  originally  against  the 
executor  or  administrator.  Whether  the  action  could  be  maintained 
if  it  had  been  alleged,  that  by  the  breach  of  the  contract,  special 
damage  had  resulted  to  the  property  of  the  plaintiff,  it  is  not  nec- 
essary to  determine.  Such  a  case  would  undoubtedly  be  beset  by 
many  difficulties  as  to  the  rule  for  damages,  which  would  be  applic- 
able to  its  trial ;  whether  the  action  must  be  considered  indivisible 
and  an  entirety,  or  if  the  personal  elements  could  be  eliminated,  and 
the  damages  restricted  to  the  property  loss,  whether  it  would  be 
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competent  to  show  that  the  plaintiff  had  an  opportunity  subsequently 
to  contract  an  alliance  equally  eligible. 

This  action,  therefore,  must  fail,  unless  by  virtue  of  the  act  of 
March  17th,  1855, (  Nix.  Dig.,  p.  4,)  it  is  classified  with  those  cases 
which  may  be  originally  maintained  against  the  executor,  and  so 
brought  within  the  operation  of  the  third  section  of  the  act  concern- 
ing abatement  of  suits. 

The  Act  of  1855  provides  "that  where  any  testator  or  intestate 
shall  in  his  or  her  lifetime  have  committed  any  trespass  to  the  per- 
son or  property,  real  or  personal,  of  any  person  or  persons,  such 
person  or  persons,  his  or  her  executors  or  administrators,  shall  have 
and  maintain  the  same  action  against  the  executors  or  administra- 
tors of  such  testator  or  intestate,  as  he,  she  or  they  might  have 
had  or  maintained  against  such  testator  or  intestate,  and  shall  have 
the  like  remedy  and  process  for  the  damages  recovered  in  such  ac- 
tion as  are  now  had  and  allowed  in  other  actions  against  executors 
or  administrators." 

In  this,  as  in  the  statute  4  Edw.  Ill,  Ch.  7,  "trespass"  is  the  only 
word  used.  In  Ten  Eyck  v.  Runk,  2  Vroom,  428,  the  Chief  Jus- 
tice, following  the  liberal  interpretation  which  had  been  given  to 
the  English  statute,  held  that  this  word  must  be  received  as  equiva- 
lent in  meaning  with  the  word  "tort." 

Under  this  most  equitable  construction,  the  present  case  must 
be  excluded  from  the  benefit  of  this  enactment,  unless  it  can  be 
classed  with  torts. 

I  can  conceive  of  no  rule  of  statutory  construction  under  which 
it  wtould  be  admissible  to  give  the  w^rd  "trespass"  a  meaning  so 
comprehensive  as  to  embrace  an  action  for  breach  of  a  contract 
to  marry,  without  doing  violence  to  the  case  of  Perry  v.  Orr. 

This  action  does  not  survive  at  common  law,  not  because  it  is  not 
an  action  ex  contractu,  as  distinguished  from  tort,  but  for  the  rea- 
son that  the  injury  is  purely  personal,  in  which  the  representative 
of  the  estate  has  no  interest  It  is  not  a  tort  in  the  legal  acceptation 
of  the  term;  refusal  to  consummate  the  engagement  is  a  wrong  in 
the  same  sense  that  it  is  a  wrong  to  fail  in  the  performance  of  any 
other  agreement.  It  is  not  a  quasi  tort,  but  purely  a  case  of  con- 
tract broken,  and  disregarded,  and  upon  this  recovery  in  the  action 
must  be  based.  Its  peculiarity  lies  in  the  fact  that  the  injury  to  be 
compensated  is  exceptionally  personal,  and  hence,  in  a  measure,  the 
same  rule  of  damages  is  applicable  to  an  action  to  redress  it  that 
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governs  in  other  injuries  of  a  strictly  personal  character.  It  can- 
not be  saved  by  force  of  our  statute  of  1855,  because  it  has  been 
declared  by  our  Supreme  Court  to  be  an  action  of  contract,  and 
therefore  cannot  be  included  by  the  most  liberal  interpretation  of 
the  word  "trespass." 

In  strict  harmony  with  the  view  now  adopted,  the  act  of  i8sS 
may  be  applied  to  that  large  class  of  cases  in  which  defend- 
ants, acting  under  an  implied  contract  to  exercise  skill  and  care, 
are  guilty  of  negligence  resulting  in  injury  to  the  person  only.  In 
these  cases  there  is  a  breach  of  an  implied  contract,  but  negligence 
is  the  gist  of  the  action,  and  the  declaration  is  framed  in  tort,  to 
which  the  plea  will  be  not  guilty,  so  that  there  may  be  a  recovciy 
without  an  allegation  of  special  damage  to  the  estate.  While  courts 
will  break  through  mere  form  and  construe  remedial  statutes  bene- 
ficially to  promote  the  ends  of  justice,  it  is  better  not  to  strain  estab- 
lished rules  of  construction,  but  to  leave  the  law  making  power 
to  preserve  to  the  personal  representative,  by  further  legislation,  the 
action  for  breach  of  promise  of  marriage,  if  it  shall  be  deemed  wise 
so  to  favor  it. 

Being  of  opinion  that  the  term  "trespass"  cannot  be  held  to  in- 
clude this  cause  of  action,  it  must  abate. 


SMITH  V.  COMPTON. 
Supreme  Court.    67  Law,  548;  52  Atl.,  386. 

Error  to  Supreme  Court 

Action  by  Ida  E.  Smith  against  Charles  W.  Compton.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Van  Syckel,  J.  The  writ  of  error  in  this  case  is  brought  to 
review  a  judgment  of  $7,500  recovered  by  the  plaintiff  for  breach 
of  a  contract  of  marriage.  The  contract  was  not  denied.  The 
alleged  infirmity  in  the  proceedings  below  is  based  upon  exceptions 
to  the  charge  of  the  Trial  Court,  and  to  the  admission  of  evidence 
offered  by  the  plaintiff.  The  exceptions  will  be  considered  in  the 
order  in  which  they  have  been  presented  by  the  counsel  of  the  de- 
fendant. 

The  defendant  pleaded  the  general  issue,  and  gave  notice  in 
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writing  to  the  plaintiff,  under  Section  ii6  of  the  Practice  Act  (2 
Gen.  St.,  p.  2552),  that  he  would  interpose  the  following  defenses 
under  his  plea  of  general  issue:  "(i)  The  defendant  will 
deny  the  making  of  the  contract  mentioned  in  the  declar- 
ation filed  in  this  cause.  (2)  If  it  shall  be  established  that 
the  said  defendant  made  the  contract  mentioned  in  the  declaration 
herein,  the  said  defendant  will  insist  that  subsequently  thereto  said 
defendant  discovered  that  the  said  plaintiff  was  not  a  proper  person 
for  him  to  marry,  on  account  of  her  character,  and  thereupon  said 
defendant  rescinded  said  contract.  (3)  If  it  shall  be  established  that 
said  defendant  made  the  contract  mentioned  in  the  declaration 
herein,  the  said  defendant  will  insist  that  subsequently  thereto  the 
said  defendant  became  physically  ill  and  infirm,  whereby  he  was 
rendered  incapable,  without  imminent  hazard  to  his  life,  to  execute 
or  consummate  said  alleged  contract." 

I.  The  court  refused  the  defendant's  request  to  charge  the  jur>' 
that  if  after  the  making  of  the  promise  to  marry  the  plaintiff,  but 
before  the  day  named  for  the  consunmiation  of  the  marriage,  the 
defendant,  without  his  fault,  contracted  or  developed  a  urinary  or 
other  disease  which  kept  him  under  the  treatment  of  a  physician, 
and  which  would  be  aggravated  by  sexual  intercourse,  and  hazard- 
ous to  his  health,  such  malady  was  a  complete  defense  to  the  plain- 
tiff's action  for  breach  of  promise.  The  charge  of  the  court  was 
"that,  nothing  will  excuse  the  defendant  for  the  breach  of  his 
promise,  except  such  a  disease  or  complication  of  diseases  as  ren- 
ders the  making  of  the  marriage  contract,  and  the  consummation  of 
the  marriage,  by  marital  intercourse,  impossible.  For  instance,  a 
man  may  upon  the  day  fixed  for  his  wedding  be  stretched  upon  his 
bed  in  the  delirium  of  fever.  Under  such  circumstances  it  will  be 
no  breach  of  his  contract  if  he  failed  to  perform  it  on  that  day. 
So  he  might,  conceivably,  without  fault  on  his  part,  be  in  such  a 
physical  state  that,  while  able  to  go  through  a  marriage  ceremony, 
it  might  be  impossible  for  him  to  consummate  the  marriage  by  mari- 
tal intercourse.  Where  such  an  impossibility  exists,  there  would  be 
a  good  defense  to  an  action  for  failure  to  perform  upon  the  day 
fixed ;  and  if  the  impossibility  of  going  through  the  marriage  cere- 
mony became  permanent,  as  in  a  case  of  incurable  insanity,  or 
the  impossibility  of  consummating  the  marriage  became  permanent, 
as  in  a  case  of  incurable  impotency,  there  would  be  a  valid  defense 
to  any  action  whatever  for  breach  of  promise.    Such  an  impossibil- 
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ity  is  not  alleged  or  proved  in  this  case.  The  extent  to  which  the 
evidence  for  the  defense  goes  is  that  the. consummation  of  the  mar- 
riage would  be  attended  with  imminent  hazard  to  the  defendant's 
life.  However  unfortunate  that  may  be  for  the  defendant,  assum- 
ing it  to  be  true,  it  is  no  defense  to  this  action.  The  defendant  has 
made  the  contract.  He  has  failed  to  perform  it.  He  must  pay  the 
damages  for  that  failure.  Contracts  the  performance  of  which  in- 
volves imminent  hazard  to  life  are  not  infrequent.  No  one  would 
think  of  excusing  a  locomotive  engineer  or  the  captain  of  a  ship 
from  the  performance  of  his  duty  because  of  an  unexpected  danger 
to  his  life  in  the  performance." 

It  is  undeniably  the  general  rule  that  if  a  party  enter  into  an 
absolute  contract,  without  any  qualification  or  exception,  he  must 
abide  by  the  contract,  and  either  do  the  act  or  pay  the  damages. 
Rosenbaum  v.  Credit  System  Co.,  64  N.  J.  Law,  34,  44  Atl.,  966. 
In  Superintendent,  etc.,  v.  Bennett,  27  N.  J.  Law,  513,  72  Am.  Dec, 
373,  Mr.  Justice  Whelpley  says:  "No  matter  how  harsh  and  appar- 
ently unjust  in  its  operation  the  rule  may  occasionally  be,  it  cannot 
be  denied  that  it  has  its  foundation  in  good  sense  and  inflexible  hon- 
esty. He  that  agrees  to  do  an  act  should  do  it,  unless  absolutely 
impossible.  He  should  provide  against  contingencies  in  his  con- 
tract." This  question  is  elaborately  discussed  in  the  opinion  of  Mr. 
Justice  Depue  in  the  recent  case  in  this  court  of  Middlesex  Water 
Co.  V.  Knappmann-Whiting  Co.,  64  N.  J.  Law,  240,  45  Atl.,  692, 
and  the  general  rule  is  declared  to  be,  in  j^ccordance  with  the  cases 
of  Paradine  v.  Jane,  Aleyn,  26,  and  Superintendent,  etc.,  v.  Bennett, 
2y  N.  J.  Law,  513,  72  Am.  Dec,  373,  "that,  where  the  contract  is 
express  to  do  a  thing  not  unlawful,  the  contractor  must  perform  it, 
and  if,  by  some  unforeseen  accident,  the  performance  is  prevented, 
he  must  pay  damages  for  not  doing  it.  No  distinction  is  made  be- 
tween accidents  that  could  be  foreseen  when  the  contract  was  en- 
tered into,  and  those  that  could  not  have  been  foreseen.  This  firmly 
settled  rule  must  be  applied  to  contracts  of  marriage,  unless  it  can 
be  shown  that  such  engagements  are  exceptions  to  the  general  rule. 
This  question  has  been  the  subject  of  much  discussion  in  the  courts 
of  different  jurisdictions,  which  has  resulted  in  g^eat  diversity  of 
opinion.  In  Shackleford  v.  Hamilton  (Ky),  19  S.  W.,  5,  15  L.  R. 
A.,  531,  40  Am.  St.  Rep.,  166,  and  in  Allen  v.  Baker,  86  N.  C,  91, 
40  Am.  Rep.,  444,  the  defendant  Successfully  set  up  in  bar  of  an 
action  for  breach  of  promise  to  marry  that  he  was  afflicted  with 
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a  venereal  disease  which  rendered  him  unfit  for  the  married  state, 
without  disclaiming  any  fault  on  his  own  part.  To  those  cases  I  am 
unwilling  to  give  my  assent,  as  I  conceive  that  such  a  defense  is 
excluded  by  the  well-settled  rule  that  no  one  can  claim  to  be  ab- 
solved from  the  performance  of  his  obligation  by  reason  of  his  own 
inmioral  conduct  or  his  own  turpitude,  where  the  other  party  has  not 
participated  in  it.  Where  both  parties  are  in  complicity  in  an 
illegal  act  or  an  act  of  turpitude,  the  court  will  not  listen  to  a  con- 
troversy between  them  founded  upon  it,  but  will  leave  ;them  in 
the  position  in  which  they  have  placed  themselves.  Where  a  party 
offers  to  set  up  in  his  own  defense  his  own  immoral  conduct,  the 
court  will  not  permit  it.  In  my  judgment,  it  would  be  more  in 
accordance  with  correct  legal  principle  to  hold  that  the  plaintiff 
would  be  entitled  to  refuse  to  marry  him,  and  treat  his  condition 
as  a  breach  of  his  contract.  The  cases  which  hold  that  the  defend- 
ant's physical  condition  in  cases  of  insanity  or  incurable  impotency 
can  be  successfully  interposed  as  a  bar  have  no  relation  to  this  con- 
troversy. No  such  condition  was  in  evidence,  and,  if  it  had  been, 
the  charge  of  the  court  recognized  it  as  a  good  defense.  The  case 
of  Sanders  v.  Coleman  (Va.)  34  S.  E.,  621,  47  L.  R.  A.,  581,  is 
more  liberal  to  the  defendant,  and  lays  down  the  rule  that  where 
the  defendant,  after  the  promise,  contracts  or  develops  a  disease 
without  fault  on  his  part,  which  renders  it  unsafe  and  dangerous  to 
his  health  or  life  to  perform  his  contract,  it  will  constitute  a  defense 
to  an  action  against  him..  On  the  contrary.  Hall  v.  Wright,  96  E- 
C.  L.,  746,  maintains  that  such  physical  defects  cannot  be  set  up  in 
bar  to  the  action. 

In  the  case  under  consideration  the  declaration  alleges  that  the 
promise  made  was  to  marry  on  the  isth  day  of  June,  1900,  and 
both  the  plaintiff  and  defendant  admit  that  such  was  the  promise. 
It  was  incumbent  on  the  plaintiff  to  prove  not  only  the  promise,  but 
also  the  breach,  to  support  the  action.  The  promise  being  admitted, 
and  the  refusal  to  perform  at  the  stipulated  time  being  also  ad- 
mitted, the  plaintiff  clearly  established  her  right  of  action.  In  the 
case  of  Hall  v.  Wright,  the  promise  counted  upon  being  to  many 
within  a  reasonable  time,  it  might  with  some  plausibility  be  argued 
that  the  defendant's  physical  condition  mig^t  be  considered  in  deter- 
mining whether  a  reasonable  time  had  elapsed,  and,  if  it  had  not, 
there  would  be  no  breach  proven,  and  the  right  of  action  would 
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not  exist.  Some  of  the  judges  commented  upon  that  feature  of  the 
case,  which  is  not  present  here. 

The  plea  and  notice  set  up  an  absolute  bar  to  the  action.  The 
notice,  to  which,  by  the  express  provision  of  the  statute,  the  de- 
fendant is  confined,  does  not  set  up  that  the  defendant  recognized 
the  continued  existence  of  the  contract,  binding  him  to  perform 
when  his  disability  was  removed,  and  that  he  was  ready  to  do  so; 
and  therefore  the  right  to  postpone,  as  a  substantive  defense  and 
bar  to  the  action,  cannot  be  considered.  The  requests  to  charge  in 
that  respect  were  aside  from  the  issue  made  by  the  pleadings,  and 
were  properly  refused. 

Whether  the  defendant  was  entitled  to  have  the  damages  miti- 
gated upon  that  evidence  wfhich  was  admitted  by  the  trial  court 
is  a  different  question.  The  contract  was  entered  into,  and  there 
was  a  breach  of  it ;  and  the  only  question  is  whether,  as  the  court 
below  charged,  the  plaintiff  was  entitled  to  some  damages.  This  is 
not  a  duty  or  a  charge  created  by  law,  which  the  party  is  disabled 
to  perform  without  any  fault  on  his  own.  part,  but  a  contract  en- 
tered into  by  himself,  in  which  he  might  have  provided  against 
the  contingency  which  he  alleges  has  occurred.  The  contract  is  an 
unconditional  one,  into  which  the  defendant  cannot  read  a  condition 
which  will  defeat  it.  I  agree  with  the  declaration  of  the  majority 
of  the  judges  in  Hall  v.  Wright  that  it  is  not  enough  to  show  in 
answer  to  an  action  upon  the  contract,  after  breach,  that  its  per- 
formance is  inconvenient  or  may  be  dangerous.  Impossibility  to 
perform  will  alone  constitute  an  absolute  bar.  Ill  health  is  the 
defendant's  misfortune,  not  to  be  visited,  beyond  what  is  inevitable, 
upon  the  plaintiff.  If  the  plaintiff  was  willing,  in  view  of  his  social 
position  or  that  which  she  might  acquire  by  reason  of  his  wealth, 
to  marry  him,  and  await  his  restoration  to  health,  she  had  the  right 
to  insist  upon  the  benefit  of  the  unconditional  contract.  If  he  was 
apprehensive  of  danger  to  his  health  or  life,  he  could  break  the 
engagement,  but  was  subject  to  such  damages  as  a  jury  would  award 
against  him  for  the  breach.  That  would,  in  effect,  be  a  substituted 
performance  in  discharge  of  the  obligation  incurred.  This  is  in  con- 
sonance with  the  well-established  rule  which  governs  contracts,  an6, 
unless  it  is  adhered  to,  the  loss  falls  upon  the  party  to  whom  no 
fault  can  be  imputed.  In  this  respect  there  was  no  error  in  the 
diarge  of  the  trial  court. 

Several  requests  were  made  to  charge  in  respect  to  the  mitiga- 
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tion  of  damages,  but  the  only  ones  in  respect  to  which  error  is  as- 
signed for  the  refusal  to  charge  are  as  follows:  "(i)  That  the 
court  refused  to  charge  the  jury;  *If  the  jury  believes  that  the  de- 
fendant postponed  the  wedding  because  of  his  impaired  condition 
of  health,  then  no  damages  beyond  actual  compensation  can  be  rc- 
-covered/  (2)  That  the  court  refused  to  charge  the  jury  that;, 
•Even  if  the  jury  believe  that  the  postponement  or  delay  or  refusal 
of  the  defendant  to  marry  the  plaintiflf  was  due  to  the  fact  that  the 
defendant  felt  that  his  obligation  to  his  sisters  was  such  as  to  make 
the  marriage  improper,  the  same  should  be  considered  in  mitigation 
of  damages.' "  It  would  manifestly  have  been  error  to  charge  the 
latter  request.  The  rights  of  the  plaintiff  under  the  contract  could 
not  be  defeated  or  impaired  by  any  obligation  the  defendant,  with- 
out any  intervention  on  the  part  of  the,  plaintiff,  had  assumed  toward 
others. 

Upon  the  question  of  mitigation  the  court  charged  the  jury  as 
follows :  "While  the  defendant,  therefore,  must  pay  some  damages 
for  the  admitted  breach  of  contract,  the  amount  which  he  ought  to 
pay  depends  very  much  upon  the  circumstances  of  the  case ;  and  the 
testimony  as  to  his  physical  condition  ought  to  be  carefully  consid- 
ered. He  says  his  condition  was  such  in  June,  1900,  that  marriage 
at  that  time  would  have  been  hazardous  to  his  life,  and  that  all  he 
asked  of  the  plaintiff  was  a  postponement  of  the  marriage  until  his 
health  would  permit  him  to  marry  with  safety ;  and  he  says  that  he 
regarded  the  engagement  as  subsisting  up  to  the  time  this  suit  was 
brought.  If  the  evidence  convinces  you  that  that  is  the  situation; 
if  you  believe  that  the  defendant  merely  sought  a  postponement  in 
good  faith  until  a  more  convenient  season,  and  that  a  reasonable 
woman  would  have  consented  to  such  postponement ;  and  especially 
if  you  believe  that  when  this  suit  was  brought,  in  September  last, 
the  defendant  still  regarded  the  engagement  as  subsisting,  and  was 
still  ready  and  willing  to  marry  the  plaintiff  at  a  suitable  time — 
then  the  damages  you  award  the  plaintiff  for  the  technical  breach 
of  contract  ought  to  be  very  small;  perhaps  even  nominal  only." 
The  defendant  surely  has  no  right  to  complain  that  this  charge 
was  not  sufficiently  favorable  to  him. 

2.  Before  the  opening  by  the  plaintiff  of  her  case  to  the  court 
and  the  jury,  the  specifications  of  defense  had  not  been  filed.  Be- 
fore the  trial  the  counsel  of  plaintiff  was  informed  by  the  defend- 
ant's counsel  that  the  second  specification  of  defense — that  the 
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plaintiff  was  not  a  proper  person  for  him  to  marry,  on  account  of 
her  character — was  not,  and  would  not  be,  relied  on.  After  this 
notice  the  plaintiff's  counsel  put  the  specifications  of  defense  upon 
file  in  the  clerk's  office,  and  was  permitted,  under  exception  by  de- 
fendant, to  offer  them  in  evidence  on  the  trial  in  aggravation  of 
damages. .  This  evidence  was  properly  admitted.  It  had  a  tendency 
to  humiliate  the  plaintiff  in  the  estimation  of  her  counsel,  to  whom 
the  specifications  were  delivered,  and  made  it  necessary  for  her,  in 
preparing  for  trial,  to  inform  witnesses  on  her  own  behalf  that 
her  character  would  be  attacked.  The  trial  judge  properly  limited 
the  effect  of  those  specifications  by  charging  the  jury  "that  the 
specifications  were  no  part  of  the  record  in  the  case,  and  need  not 
be  filed  with  the  clerk.  But  notwithstanding  that  fact  you  would 
have  the  right  to  award  increased  damages  by  reason  of  this  pro- 
posed attack  upon  the  plaintiff's  character,  which  had  been  aban- 
doned. *  *  *  While  you  have  the  right  to  award  such  additional 
damages,  before  you  do  so  you  should  consider  how  the  plaintiff 
herself,  or  her  counsel,  has  treated  this  paper.  Ordinarily  it  would 
be  seen  only  by  the  plaintiff  or  her  counsel.  No  further  publicity 
need  be  given  to  it,  except  so  far  as  the  proposed  defense  may  have 
made  it  necessary  for  the  plaintiff  to  call  witnesses  to  prove  her  good 
character.  In  this  case  the  plaintiff  herself,  through  her  counsel, 
as  has  been  admitted,  has  chosen  to  file  this  paper  with  the  clerk, 
as  one  of  the  papers  in  the  cause,  upon  the  very  day  this  trial  began, 
and  after  notice  that  no  attempt  would  be  made  to  follow  up  the 
charge  by  evidence.  It  will  be  for  you  to  say,  under  these  circum- 
stances, whether  the  plaintiff  has  felt  that  sense  of  outrage  which 
a  woman  naturally  feels,  and  for  which  she  ought  to  be  compen- 
sated, or  whether  she  has  sought  to  magnify  her  own  damage.  That 
question  I  leave  entirely  to  you." 

3.  It  is  not  denied  that  proof  of  the  defendant's  wealth  and  cir- 
cumstances is  competent  in  actions  for  breach  of  promise  of  mar- 
riage, but  it  is  denied  that  it  is  admissible  to  prove  it  otherwise 
than  by  general  reputation.  The  defendant  alleges  for  legal  error 
in  the  trial  that  evidence  was  admitted  to  show  that  the  defendant 
owned  certain  pieces  of  real  estate.  Clark  v.  Hodges,  65  Vt.,  273, 
26  Atl.,  726,  and  Rime  v.  Rater,  78  N.  W.,  835 — an  Iowa  case, — 
supported  the  admission  of  proof  of  the  ownership  of  specific  prop- 
erty. But  the  weight  of  liie  authority  is  otherwise.  Kerfoot  v. 
Marsden,  2  Fost.  &  F.,  160;  Kniffen  v.  McConnell,  30  N.  Y.,  285; 
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Stratton  v.  Dole  (Neb.),  63  N.  W.,  875;  Chellis  v.  Chapman,  125 
N.  Y.,  214;  26  N.  E.,  308;  II  L.  R.  A.,  784.  In  the  case  last 
cited  the  court  said,  "Reputation  is  the  common  knowledge  of  the 
conununity,  and,  if  exaggerated  or  incorrect,  the  defendant  has  the 
opportuiiity  to  correct  it,  and  of  giving  the  exact  facts  upon  the 
trial.  The  admission  of  the  evidence  is  not  to  establish  kn  ability 
to  pay,  but  to  show  the  social  standing  which  the  defendant's  means 
did  or  might  conmiand."  It  is,  in  principle,  like  those  cases  in 
which  it  is  competent  to  attack  character.  It  must  be  done  by 
proof  of  general  reputation,  and  cannot  be  done  by  proving  par- 
ticular instances  of  misconduct,  because  a  party  having  no  notice  of 
such  an  attack  could  not  be  prepared  to  meet  it.  In  cases  where 
character  may  be  assailed,  he  must  be  prepared  to  support  his  gen- 
eral reputation  for  good  character.  The  court  in  this  case  allowed 
the  plaintiff  to  put  in  evidence  the  value  of  specific  tracts  of  lands- 
owned  by  the  defendant,  and  conveyed  by  him  to  his  sisters  shortly^ 
before  the  date  set  for  the  marriage.  This  evidence  was  admissible 
to  show  bad  faith  on  the  part  of  the  defendant — that  he  intended  to* 
break  his  contract — and  to  contradict  the  truthfulness  of  his  specifi- 
cation of  defense  that  his  failure  to  comply  with  his  engagement 
was  in  consequence  of  his  physical  condition.  In  the  absence  of  the 
attempt  to  denude  himself  of  his  property,  the  evidence  would 
have  been  inadmissible.  The  defendant  was  asked  on  cross-exam- 
ination as  to  his  life  insurance  policies,  and  he  said,  "I  have  no  life 
insurance  now,  excepting  what  you  call  'societies.' "  No  amount 
was  stated  by  him,  and  the  question  and  answer,  if  incompetent, 
was  not  detrimental  to  the  defense.  Th'e  defendant  may  rebut  evi- 
dence of  general  reputation  as  to  his  pecuniary  circtmistances  by 
showing  that  the  general  reputation  is  otherwise,  only  showing 
what  property  he  is  really  possessed  of.  When  the  declaration  al- 
lies as  a  ground  of  special  damage  the  loss  of  a  valuable  right 
of  dowter  in  the  defendant's  property,  evidence  of  the  defendant's 
ownership  of  specific  property  may  be  given  by  the  plaintiff. 

There  was  no  legal  error  in  the  trial  below,  and  judgment  should 
therefore  be  affirmed. 


Digitized  by 


Google 


NoicjS  V,  Brown  29 

NOICE  V.  BROWN. 
Supreme  Court.    38  Law,  228. 

On  demurrer  to  the  declaration. 

Bbasi^ey^  Chie^  Justice.  The  declaration,  to  which  a  demurrer 
lias  been  filed,  complains  in  all  its  counts  of  a  breach  of  a  promise 
of  marriage.  The  counts  are  special,  and  all  contain  the  same  facts. 
The  case  thus  presented  is,  that  the  defendant,  being  a  married  man, 
and  living  apart  from  his  wife,  and  in  expectation  of  a  divorce 
from  her  by  force  of  a  bill  then  pending,  promised  the  plaintiff  to 
marry  her  in  a  reasonable  time  after  such  divorce  should  have  been 
obtained. 

I  <:an  not  see  the  faintest  semblance  of  legality  in  the  promise 
here  laid.  It  is  wholly  fallacious  to  suppose  that  a  contract  is  not 
illegitimate  if  the  act  agreed  to  be  done  would  not  be  illegal  at  the 
time  of  its  contemplated  performance.  Such  is  not  the  law.  A 
contract  is  totally  void,  if,  when  it  is  made,  it  is  opposect  to  morality 
or  public  policy.  The  institution  of  marriage  is  the  first  act  of  civ- 
ilization, and  the  protection  of  the  married  state  against  all  moles- 
tation or  disturbance  is  a  part  of  the  policy  of  every  people  pos- 
sessed of  morals  and  laws.  But  this  relationship,  in  order  to  ex- 
ecute the  purpose  for  which  it  is  established,  requires  the  undivided 
devotion  of  each  of  the  parties  to  it  to  the  other,  and  the  conse- 
quence is  that  it  is  invaded  and  impaired  by  anything  which  has 
a  tendency  to  alienate  such  devotion.  But  this  plaintiff  claims  the 
right  to  take  to  herself  that  affection  of  this  husband,  which,  in 
kgal  theory  at  least,  belongs  to  the  wife;  but  such  a  transfer  the 
law  will  not  sanction.  Such  conduct  is  a  gross  violation  of  the  rights 
of  the  wife.  Nor,  in  a  legal  point  of  view,  does  it  at  all  strengthen 
the  argument  to  suggest  that  the  defendant,  at  the  time  of  mak- 
ing this  promise,  was  living  separated  from  his  wife,  and  was 
looking  forward  to  a  divorce.  Wliile  the  marriage  exists  the  du- 
ties inherent  in  such  marriage  likewise  exists,  and  they  cannot 
be  thrown  off  at  the  will  of  either  party.  By  voluntarily  with- 
drawing from  the  society  of  his  wife  a  man  cannot  free  himself 
from  his  matrimonial  obligations.  Nor  can  he  do  so  in  the  hope 
of  a  divorce.  If  a  husband  can  bind  himself  to  a  future  marriage 
conditioned  on  the  getting  of  a  divorce,  so  he  can  incur  a  similar 
obligation  to  be  put  in  effect  on  the  dissolution  of  his  marriage  by 
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the  death  of  his  wife.     Such  contracts  are  highly  impolitic  and! 
highly  scandalous,  and  are,  therefore,  illegal. 
The  demurrer  must  be  sustained. 

In  Budd  V.  Crea,  6  Law,  370,  Kinsley,  C.  J.,  said:  "A  promise  of  mar« 
riage  is  a  valid  and  an  obligatory  contract.  But  if  a  man,  ignorant  of 
the  real  character  of  a  woman,  enters  into  an  engagement  of  Siis  nature,, 
and  alterwards  discovers  her  to  be  lewd  and  unchaste,  it  is  a  sufficient 
justification  for  him  to  refuse  a  compliance  with  it.  See  3  Esp.  N.  P. 
Ca.,  236;  Foulkes  v.  Selway.  The  case  is  similar  to  that  in  which  a 
man  sells  a  horse  possessed  of  some  latent  defect,  known  onl^  to  the 
seller,  for  the  full  value  of  a  sound  one;  it  is  a  fraud  which  vitiates  the 
whole  contract. 

"All  promises  of  this  kind  are  founded  upon  a  presumption  of  chastity 
on  the  part  of  the  woman.  This  is  the  consideration  of  the  contract^ 
and  where  that  consideration  is  discovered  to  have  failed,  she  has  her- 
self been  guilty  of  the  first  breach,  and  I  should  be  strongly  inclined  to 
think  the  contract  dissolved.  We  are  not,  however,  caned  upon  in  t]iis> 
case  to  carry  the  principle  to  this  extent;  but  we  consider  character  to 
be  so  far  in  issue,  that  proof  of  lewd  behavior  goes  to  the  action,  at  any 
rate  in  mitigation  of  damages,  for  a  strumpet  ought  not  to  recover  so- 
much  compensation  for  a  violation  of  such  a  promise,  as  an  innocent 
and  modest  woman.     (Johnson  v.  CauUcins,  i  John.  Ca.,  116.)"^ 

Gulick  v.*  Gulick,  41  Law,  13.  A  promise  to  marry  made  by  one 
who  is  sexually  impotent,  the  impotence  having  been  known  to  the 
plaintiff,  is  contrary  to  the  statutory  policy  of  New  Jersey,,  and  a  breach 
of  such  promise  will  not  constitute  a  cause  of  action. 
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CHAPTER  III. 
The  Common  Law  Marriage. 
VOORHEES  V.  VOORHEES. 

Chancery.    46  Eq.  41;  19  Atl.  172. 

Van  FleET^  V.  C.  The  complainant  is  the  only  child  of  Abra- 
ham Voorhees,  and  Camilla  C,  his  wife.  His  parents  were  mar- 
ried at  Madison,  in  this  state,  on  the  5th  of  January,  i860.  He 
was  bom  in  October,  1861.  His  father  died  in  February,  1882. 
His  mother  is  still  living.  He  brings  this  suit  to  recover  one- 
sixth  of  the  residuary  estate  of  John  F.  Voorhees,  deceased.  John 
F.  Voorhees  was  the  father  of  Abraham  Voorhees,  and  the  grand- 
father of  the  complainant.  He  died  testate  in  November,  1867. 
His  will  disposes  of  his  residuary  estate,  as  follows :  "All  the  rest 
and  residue  of  my  estate  I  give  equally  to  all  my  children  who 
may  be  living  when  the  same  is  ascertained,  the  children  of  any 
who  may  have  died  receiving  such  share  as  their  parent  would 
have  received  if  living."  The  complainant  claims  the  right  to 
Stand  in  the  place  of  his  father,  and  to  take  all  that  his  father 
would  be  entitled  to  if  living.  His  right  in  this  respect  is  disputed. 
It  is  claimed  that  two  other  persons  have  the  same  right  that  he 
has.  These  persons  are  Gardner  T.  Voorhees  and  Margaret  h. 
Voorhees.  They  claim  to  be  children  of  Abraham  Voorhees,  and, 
as  such,  they  insist  that  they  are  entitled  to  the  same  share  of 
John  F.  Voorhees,  residuary  estate  that  the  complainant  is.  The 
only  question  to  be  decided  is  whether  their  claim  is  valid  or  not. 
The  dispute  in  the  case  grows  out  of  the  following  state  of  facts: 
On  the  isth  day  of  February,  1867,  Abraham  Voothees  brought  a 
suit  for  divorce  against  his  wife,  Camilla  in  the  superior  court  of 
Connecticut.  He  represented  to  the  court  in  which  he  brought 
his  action  that  his  wife  resided  in  the  city  of  New  York,  and  notice 
of  the  pendency  of  his  suit  was  sent,  addressed  to  her  there.  He 
knew  that  she  resided  at  Madison,  in  this  state,  and  that  notice 
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sent  to  her  at  New  York  would  not  reach  her.  She  did  not  receive 
notice  of  his  suit.  A  decree  of  divorce  was  pronounced  in  his 
favor  in  March,  1867.  On  the  3d  day  of  September,  1867,  he  mar- 
ried another  woman,  in  the  state  of  Massachusetts.  This  woman 
knew  that  he  had  had  a  previous  wife.  She  was  at  his  father's 
house  in  the  summer  of  1866,  and  there  learned  that  he  had  a 
wife,  and  that  he  and  his  wife  were  living  in  a  state  of  separation. 
Camilla,  the  first  wife,  learned,  in  November,  1867,  for  the  first 
time,  that  her  husband  had  brought  a  suit  against  her  which  had 
resulted  in  a  decree  divorcing  them.  On  the  4th  of  December  fol- 
lowing she  ^>plied  for  the  vacation  of  the  decree  of  divorce,  on 
the  ground  that  it  had  been  obtained  by  fraud.  Her  husband  ap- 
peared, and  resisted  her  application,  but  the  court,  in  December, 
1868,  after  hearing  the  proofs  and  arguments  of  the  parties,  vac- 
ated the  decree,  and  granted  a  new  trial.  The  degree  was  annull- 
ed, because  it  had  been  procured  by  fraud.  Camilla  then  answered, 
and  also  filed  a  cross-bill,  praying  that  she  might  be  divorced  from 
her  husband  for  his  fault.  These  cross-suits  were  subsequently 
tried,  and  resulted  in  a  judgment  rejecting  the  prayer  of  the  hus- 
band for  a  divorce,  and  granting  that  of  his  wife.  Gardner  T. 
Voorhees  and  Marg^et  L.  Voorhees  are  the  oflfspring  of  the  sec- 
ond marriage.  Gardner  was  bom  on  the  6th  day  of  July,  1869,  and 
Margaret  on  the  14th  day  of  December,  1872. 

The  effect  of  the  abrogation  of  the  decree  of  divorce  was  to  put 
Abraham  and  Camilla  back  in  their  matrimonial  relation,  just 
where  they  stood  before  that  decree  was  pronounced.  After  that 
decree  was  vacated,  they  stood  in  precisely  the  same  matrimonial 
relation  to  each  other  as  though  no  such  decree  had  ever  been  made. 
She  was  his  wife,  and  he  was  her  husband.  The  matrimonial 
bond  which  united  them  was  just  as  perfect  as  it  would  have  been 
if  no  attempt  had  ever  been  made  to  break  it.  The  marriage, 
therefore,  which  Abraham  attempted  to  contract  in  September, 
1867,  was  a  nullity,  and  his  subsequent  cohabitation  with  the  other 
woman  was  just  as  meretricious,  as  a  matter  of  law,  as  it  would 
have  been  if  they  had  consorted  together  without  going  through 
the  form  of  a  marriage.  The  two  essentials  of  a  valid  marriage 
are  capacity  and  consent.  Abraham,  when  he  attempted  to  con- 
tract a  second  marriage,  was  already  the  husband  of  one  wife,  and 
so  could  not  for  want  of  capacity,  become  the  husband  of  another 
woman.     This  was  not  disputed  on  the  argument.     But  it  was  in- 
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sisted  that  inasmuch  as  it  appeared  by  the  proofs  that  Abraham  and 
the  woman  whom  he  attempted  to  marry  in  1867  lived  together, 
as  husband  and  wife,  and  held  themselves  out  to  their  friends  and 
acquaintances  as  standing  in  that  relation  to  each  other,  for  sev- 
eral years  after  Camilla  had  procured  a  divorce,  it  is  the  duty  of 
the  court  to  presume  that  Abraham  and  the  other  woman  made  a 
contract  of  marriage  subsequent  to  the  divorce.    There  can  be  no 
doubt  that  cohabitation  and  reputation  will,  under  some  circumstan- 
ces, justify  a  presumption  of  marriage.  They  do  not  constitute  mar- 
riage, but  may,  in  a  case  where  no  actual  marriage,  l^^l  or  ill^;al, 
is  shown,  and  where  nothing  appears  in  the  conduct  of  the  parties 
to  indicate  that  their  relations  were  illict,  rather  than  matrimonial, 
justify  the  court  in  presuming  that  the  parties  originally  came  to- 
gether under  mutual  promises  to  take  each  other  for  husband  and 
wife  during  their  joint  lives.     Marriage  is  a  civil  contract,  and  no 
ceremonials  is  indispensably  requisite  to  its  creation.    A  contract 
of  marriage  made  per  verba  de  praesenti  amounts  to  an  actual  mar- 
riage, and  is  valid.    O'Gara  v.  Eisenlohr,  38  N.  Y.  296-298.    But 
the  law  never  indulges  in  presiunptions  contrary  to  what  the  fact 
is  shown  to  be.     In  this  case  the  proofs  make  it  very  clear  that 
no  marriage  of  any  kind  was  contracted  by  Abraham  with  the 
other  woman  after  he  was  divorced  from  Camilla,  on  Camilla's 
application.    This  other  woman  was  the  only  witness  called  to  g^ve 
evidence  of  the  cohabitation  and  reputation  on  which  the  court  is 
asked  to  base  the  presumption  of  marriage.     She  testified  that  from 
the  time  of  the  marriage,  in  1867,  up  until  the  summer  of  1874, 
Abraham  and  she  lived  together  as  husband  and  wife,  and  that  he, 
during  the  whole  of  this  period,  introduced  and  held  her  out,  on 
all  occasions,  to  his  friends  and  acquaintances,  as  his  wife,  and 
that  she,  in  like  manner,  always  recognized  and  held  hun  out  as 
her  husband ;  but  that  in  the  summer  of  1874,  in  consequence  of  his 
unkind  treatment  and  failures  to  support,  she  separated  herself  from 
him,  and  never  aftdhvards  lived  with  him.    She  also  testified  that 
no  second  marriage  ceremony  was  performed.     She  did  not  pre- 
tend that  a  second  marriage,  of  any  kind,  had  been  contracted  by 
her  with  Abraham.    Indeed,  she  swore  to  a  fact  which  renders  it 
perfectly  certain  that  no  second  marriage  was  contracted ;  aud  that 
is  that  up  to  1885,  more  than  two  years  after  Abraham's  death, 
she  did  not  know,  and  had  never  heard,  that  the  decree  of  divorce 
procured  by  him  had  been  vacated  on  Camilla's  application.    With- 
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out  such  knowledge,  there  was  neither  motive  hor  reason  why  sh& 
should  desire  or  consent  to  second  marriage.  Her  evidence,  in  my 
judgment,  establishes  beyond  all  doubt  the  fact  that  no  second 
marriage  was  contracted. 

This  being  so,  it  is  not  possible  to  look  upon  the  cohabitation  of 
the  parties,  and  the  reputation  which  they  acquired  as  holding  the 
relation  of  husband  and  wife  to  each  other,  as  presimiptive  evi- 
dence of  a  marriage  contracted  by  them  after  Abraham  acquired 
capacity  to  contract  a  second  marriage,  but  they  must  be  regarded, 
as  they  are  in  the  fact,  simply  as  consequences  naturally  resulting 
from  the  illegal  connection  formed  in  September,  1867.    This  case, 
in  its  esential  features,  is  substantially  like  that  of  Cartwright  v. 
McGowan,  121  111.,  388,  12.  N.  E.  Rep.,  737.    That  case  may  very 
properly  by  regarded  as  the  prototype  of  this.    There  a  man  by 
the  name  of  Lewis  married  a  woman  by  the  name  of  James,  in 
Kentucky,  in  1841,  and  afterwards  lived  with  her  for  about  a  year, 
and  then  abandoned  her  and  went  to  Illinois.     In  1843  Lewis  mar- 
ried another  woman  in  Illinois,  and  lived  with  her,  as  his  wife, 
from  the  time  of  their  marriage  until  his  death,  in  1868.    He  had 
several  children  by  her,  only  one  of  whom,  however,  survived  her. 
His  Kentucky  wife  obtained  a  divorce  in  1846.     There  was  no 
issue  of  his  marriage  with  her  living  when  he  died.     He  died  in- 
testate, seised  of  land  in  Illinois.     The  land  wias  claimed  by  both 
his  child  and   his  brothers  and  sisters.     It  was  awarded  to  his 
brothers  and  sisters  on  the  ground  that  the  child  was  illegitimate. 
It  was  attempted  in  that  case,  as  it  was  in  this,  to  induce  the  court 
to  presume,  from  the  cohabitation  and  reputation  of  the  parents 
of  the  child,  that  they  had  contracted  a  valid  marriage ;  although 
it  appeared  there  as  it  does  here,  that  such  cohabitation  and  re- 
putation had  its  origin  in  an  ill^al  marriage.     The  court  on  this 
point  says :  "It  must  be  borne  in  mind  that  cohabitation  and  repute 
do  not  constitute  a  marriage,  but  are  only  evidence  tending  to  raise 
a  presumption  of  marriage,  of  more  or  less  stftngth,  according  to 
the  circumstances  of  the  case,  and  that  the  cohabitation  must  not 
be  meretricious,  but  matrimonial,  in  order  to  give  rise  to  this  pre- 
sumption.   *    *    *    Where  a  marriage  in  fact  is  shown  by  direct 
evidence,  as  in  this  case,  there  is  no  necessity  for  presuming  its  ex- 
istence.    Presumption  must  yield  to  the  superior  force  of  direct 
and  positive  proof."    Then,  after  stating  that  the  parties  had  at- 
tempted to  unite  themselves  in  marriage  by  going  through  a  cere- 
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ipony,  the  court  adds :  "Their  cohabitation  thereafter,  and  reputa- 
tion as  to  being  married,  might  very  naturally  and  properly  be  re- 
ferred to  the  fact  of  this  apparent  marriage;  there  being  nothing 
to  indicate  to  their  acquaintances  and  neighbors  that  it  was  void. 
If  no  actual  marriage  ceremony  had  been  shown,  then  the  cohabit" 
ation  and  repute  proved  might  be  referred  to  some  supposed  infor- 
mal common-law  marriage."  Substantially  similar  views  were  ex- 
pressed by  the  Court  of  Appeals  of  New  Yoric  in  O'Gara  v.  Eisen- 
l^ohr,  supra;  and,  as  I  understand  the  charge  of  Chief  Justice 
EwiNG  to  the  jury  in  Pearson  v.  Howey,  ii  N.  J.  Law,  12,  he  was 
of  the  opinion  that  where  an  actual  marriage  is  shown,  even  if  it 
was  ill^^al,  the  subsequent  cohabitation  and  reputation  of  the 
parties  must  be  regarded  as  having  their  origin  in  such  marriage, 
and  will  not  justify  a  presiunption  that  the  parties  contracted  a  sub* 
sequent  marriage  at  a  later  date.  My  conclusion  is  that  the  de- 
fendants are  entitled  to  no  part  of  the  fund  in  controversy,  but  that 
the  complainant  is  entitled  to  the  whole.  :* 


APPLEGATE  v.  APPLEGATE. 
Chancery.    45  Eq.  116;  17  Atl.  293. 

Bird,  V.  C.  The  prayer  of  this  bill  is  that  the  defendant  be  or- 
dered to  furnish  suitable  support  to  the  complainant,  who  claims  to 
be  his  lawful  wife.  The  defense  is  that  she  is  not  his  lawful  wife, 
because  at  the  time  of  the  performance  of  the  marriage  ceremony 
she  was  the  wife  of  another  man  by  the  ftame  of  Lawson,  who  was 
then  living.  The  proof  of  such  prior  marriage  is  twofold:  (i) 
The  statements  or  admissions  of  the  parties  that  they  were  married ; 
and  (2)  cohabitation  for  the  principal  part  of  the  time  between 
the  period  of  such  statements  and  the  alleged  second  marriage. 

I.  Lawson  had  the  complainant  accompany  him  to  his  father's 
house,  where  he  introduced  her  as  his  wife.  This  was  after  he  had 
been  visiting  her  very  frequently,  and  after  she  had  also  frequently 
called  upon  him  at  his  father's  house.  From  the  time  of  this  in-> 
troduction  his  parents  and  his  sisters  understood  and  believed  that^ 
they  were  married,  received  them  into  their  house  supposing  that' 
they  were  married,  and  in  all  respects  treated  them  as  sustaining  the^ 
rebtions  of  husband  and  wife  to  each  other.    When  he  introduced  • 
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her  to  one  of  his  sisters,  although  she  was  known  to  them  before, 
he  said :  "I  have  been  getting  married,  and  this  is  my  wife."  To 
Mrs.  Nelson  she  spoke  of  Lawson  as  her  husband,  and  Lawson 
^x>ke  of  the  complainant  as  his  wife.  Besides  these  verba!  ad- 
missions and  statements,  in  the  presence  of  each  other,  that  they 
were  married,  they  prepared  a  formal  certificate  of  marriage,  such 
as  is  usually  certified  to  by  ministers  of  the  Gospel,  and  given  by 
them  as  evidence  of  the  solemnization  of  marriage  agreements.  To 
this  they  appended  the  name  of  a  most  worthy  and  highly  respected 
olergyman,  who  knew  nothing  of  them  or  the  certificate  until 
shortly  before  this  hearing.  This  pretended  certificate  the  com- 
plainant had  the  possession  of,  and  produced  it  in  the  presence  of 
two  of  the  sisters  of  Lawson,  and  desired  them  to  examine  it  in 
proof  of  her  marriage  to  their  brother.  Afterwards,  Lawson  him- 
self had  the  possession  of  this  paper,  and  it  was  found  in  a  bureau 
drawer  in  his  father's  house,  in  whose  house  Lawson  died  nearly 
three  months  after  the  alleged  second  marriage  of  the  complainant 
to  the  defendant 

2.  The  cohabitation  referred  to  consisted  in  their  acting  as  man 
and  wife  at  the  house  of  his  parents,  and  of  her  parents,  and  of 
his  renting  three  different  houses,  one  after  the  other,  and  living  in 
them  for  several  months  with  the  complainant,  and  in  all  respects 
treating  her  as  his  wife.  While  so  keeping  house  they  were  visited 
by  his  parents  and  brothers  and  sisters,  highly  respectable  people, 
and  by  other  respectable  citizens  in  the  neighborhood.  His  sisters 
assisted  them  in  making  preparations  for  housekeeping,  and  in 
putting  the  house  in  order  for  that  purpose.  While  so  keeping 
house  the  complainant  gave  birth  to  a  child,  and  about  that  time 
one  or  more  of  the  members  of  Lawson's  family  was  or  were  pre- 
sent They  thus  cohabited,  I  think,  for  more  than  a  year,  either 
in  houses  which  had  been  rented  by  Lawson,  or  in  the .  home 
of  her  parents.  They  were  separated  for  a  short  time  before  the 
complainant's  alleged  'marriage  to  Applegate.  It  is  not  at  all  sat- 
isjfactorily  stated  what  were  the  grounds  of  their  ^eparaqion; 
whether  it  was  because  of  alienation  of  affection  or  necessity.  Many 
other  statements  of  the  complainant  and  Lawson  appear  in  the 
testimony  of  witnesses,  which  I  have  not  averted  to,  because  not 
having  been  made  in  the  presence  of  each  other,  and  so  far  as  they 
have  any  force  at  all  are  statements  in  their  own  behalf,  and  are 
c^garded  as  ill^^t  in  this  controversy  as  against  this  defendant 
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Was  the  first  alleged  marriage  a  valid  one?  If  so,  it  must  jm^ 
vail  over  the  second  alleged  marriage,  although  such  second  mar- 
riage was  solemnized  by  all  the  statutory  requirements,  while  the 
former  was  not  There  may  be  valid  contracts  of  marriage  at 
common  law.  Vrc|rfand  v.  Vreeland,  i8  N.  J.  Eq.  43;  Goldbeck 
v.  Goldbeck,  M  42;  Wilson  v.  Hill,  13  N.  J.  Eq.  143,  I4S;  i  Btsh. 
Mar.  &  Div.  513;  2  Add.  Cont  848;  Bissell  v.  Bissdl,  55  Barb.  325^ 
Hutchins  v.  Rimmdl,  31  Mich,  127;  Schouler,  Husb.  ft  W.  {  ic. 
Being  once  bound,  they  are  bound  forever.  Id.  §  12.  MutudI 
consent,  as  in  all  contracts,  brings  them  together,  {Id. ;  !Peiitoa  v. 
Reed,  4  Johns,  52 ;  Londonderry  v.  Chester,  2  N.  H.  268 ;  Reed  v. 
Reed;  52  Mich.  117,  17  N.  W.  Rep.  720;  Teter  v.  Teter,  loi  Ind. 
129;  Cheney  v.  Arnold,  69  Amer.  Dec.  615  and  note,  where  many 
authorities  are  given;  2  Greenl.  £v.  §§  460,  461 ;)  the  real  questioa 
being  in  every  such  case  whether  the  proof  adduced  is  sufficient  ta 
establish  such  first  alleged  contract  of  marriage.  If  it  is,  it  in  aH 
cases  prevails,  except  upon  indictments  for  bigamy  and  in  actions 
for  crim.  con.;  and  I  have  not  been  able  to  find  any  case  which  has 
directly  adjudged  that  if  such  first  alleged  marriage  be  unequivoc- 
ably  established  by  the  proof  of  the  mutual  consent  of  the  parties,  as 
I  think  it  has  been  in  this  case,  that  then  such  former  marriage  must 
give  way  even  in  criminal  cases.  But  numerous  cases  have  been 
found  where  marriage  has  been  prestmied  from  cohabitation,  which 
prestmiption  of  the  courts  I  have  held  should  give  way  to  save  the 
accused  from  the  consequences  of  the  crime  of  bigamy.  I  think  a 
careful  study  of  the  authorities  will  show  this  is  a  fair  statement 
of  the  law.  Camden  v.  Belgrade,  75  Me.  126;  Jones  v.  Jones,  48 
Md-  391  >  on  which  page  it  is  clearly  admitted  that,  in  case  of  direct 
proof,  the  former  marriage  must  prevail;  Com.  v.  Stump,  53  Pa. 
St  132.  For  further  authority  on  this  subject,  see  i  Bish.  Mar. 
&  Div.  c.  25,  §§  438-441,  and  the  cases  in  the  notes,  where  the 
true  doctrine  and  litigations  are  stated  with  fullness  and  precision. 
Mr.  Bishop  says:  "These  general  elements  of  proof,  namely,  co- 
habiation,  reputation,  declarations,  conduct,  and  reception  among 
friends  and  neighbors  as  married,  are  commonly  in  a  perfect  case 
found  in  combination.  Together  they  make  a  complete  case."  I  an» 
of  an  opinion  that  in  case  a  woman  brings  her  suit  for  alimony,  and 
the  defense  is  that,  at  the  time  of  her  allied  marriage  with  the  de- 
fendant, she  had  a  husband  living  by  a  former  marriage,  supported 
hy  proof  of  her  own  declarations  of  such  prior  marriage,  allowing 
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herself  to  be  introduced  as  the  wife  of  such  alleged  former  hus- 
band by  him,  cohabiting  with  him  for  many  months  in  houses 
rented  by  hiirt,  giving  birth  to  a  child  which  was  recognized  as  his, 
and  visiting  and  being  visited  by  their  friends,  there  is  abundant 
-proof  sustaining  the  relation  of  husband  and  wife,  and  she  is  es- 
topped and  her  suit  must  fail.    I  win  so  advise. 

State  V.  Thompson,  76  Law,  197;  68  At!.,   1068.     A  common  law  mar- 
riage is  sufficient  to  sustain  ^n  indictment  for  bigamy. 


ATLANTIC  CITY  R.  CO.  v.  GOODIN. 
Court  of  Errors  &  Appeals.    62  Law  344;  42  Atl.,  333. 

Writ  of  error  in  this  cause  removes  a  judgment  for  damages 
recovered  on  verdict  under  the  death  act. 

Collins.  J.  The  only  other  errors  assigned  relate  to  the  bene- 
ficial right  of  the  plaintiff  individually,  in  her  suit  as  administra- 
trix. Goodin  left  no  child,  or  descendant  of  a  child,  and  no  parent. 
The  plaintiff  claimed,  as  widow,  the  entire  benefit  of  the  suit  P. 
L.  1897,  p.  134.  If  she  were  not  such,  there  could  have  been  no 
recovery  under  the  declaration  as  framed ;  and,  while  proof  showed 
that  the  deceased  left  a  sister,  the  case  was  not  tried  on  any  the- 
ory that  recovery  could  be  had  in  her  interest.  The  measure  of 
damages,  of  course,  would  have  differed ;  and,  as  the  judge,  in  his 
charge  to  the  jury,  put  the  matter  of  damages  on  the  basis  of  k 
recovery  by  a  widow,  it  is  but  fair  to  consider  proof  of  that  status 
as  vital.  The  judge,  on  the  motion  to  nonsuit  or  direct  a  verdict, 
rightly  refused  to  decide  that  there  was  no  such  proof.  There  had 
been  a  ceremonious  marriage  between  Goodin  and  the  plaintiff 
many  years  before ;  but  it  was  conceded  that,  soon  afterwards,  the 
plaintiff  had  learned  that  at  the  time  of  the  marriage  Goodin  had  a 
wife,  from  whom  he  was  separated.  Cohabitation  was  nevertheless 
continued,  and  the  parties  were  reputed  to  be  husband  and  wife. 
About  1892  the  real  wife  died.  Reliance  is  placed  by  the  defend- 
ant upon  the  doctrine,  declared  in  chancery  and  approved  in  this 
court,  that  where  one  of  two  persons,  knowing  of  an  existing  bar 
to  his  or  her  marriage,  perpetrates  a  fraud  upon  the  other,  by  go- 
ing through  a  marriage  ceremony,  such  marriage  is  void,  and  that, 
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although  sUch  bar  be  subsequently  removed,  cohabitation  and  re- 
'  putatioh  thereafter  as  husband  and  wife  will  not  justify  a  presun^ 
tion  of  marriage.     Voorhees  v.  Voorhees'  Ex'rs.  46  N.  J.  Eq.  411, 
•19  Atl.  172;  Collins  V.  Voorhees,  47  N.  J.  Eq.  3iS»  5SS»  20  Ad. 
676.     If  the  plaintiff's  case  had  rested  on  presumption,  it  would 
have  failed;  but  such  was  not  the  fact.     It  rested  upon  the  proof 
of  an  actual  marriage  after  the  first  wife's  death.     Some  proof  of 
reputation  of  marriage  was,  indeed,  admitted  under  objection,  and 
its  admission  is  now  assigned  for  error.    Under  the  Voorhees  Case 
it  was  not  evidential;  but,  as  it  was  of  no  avail  whatever  to  the 
plaintiff,  it  was  immaterial,  and  harmless  to  the  defendant.     In  the 
Voorhees  Case,  Vice  Chancellor  Van  Fleet  concedes  that  a  contract 
of  marriage  made  per  verba  de  praesenti  amounts  to  an  actual  mar- 
riage, and  is  valid;  and  in  the  case  of  Stevens  v.  Stevens  (N.  J. 
Ch.),  38  Atl.,  460,  Vice  Chancellor  Pitney  declares  the  law  on  the 
subject  to  the  same  effect,  citing  abundant  authority.     Dr.  Bishop 
makes  it  quite  plain  that  in  this  country,  in  the  absence  of  prohibi- 
tive legislation,  no  more  is  required  to  constitute  a  legal  marriage 
than  that  the  man  shall  declare,  in  words  of  the  present  tense,  that 
the  woman  is  his  wife,  and  that  the  woman  shall  assent.    No  wit- 
ness need  be  present,  and  no  particular    ceremony    is    necessary. 
Bish.  Mar.,  Div.  &  Sep.  cc.  14,  15,  especially  sections  299,  313. 
The  effect  of  a  recent  statute  of  this  state  is  applicable  only  to  non- 
residents (P.  L.  1897,  p.  378),  and  need  not  now  be  considered. 

The  plaintiff,  by  her  own  testimony,  made  a  prima  facie  case  ot 
such  a  marriage  contract,  made  directly  after  the  first  wife's  death. 
True,  no  witness  was  present;  but  there  was  not  the  slightest  rea- 
son to  doubt  the  plaintiff's  story,  and  every  reason  to  believe  it. 
It  had  corroboration  in  the  testimony  of  a  niece  of  the  plaintiff, 
to  whom  Goodin  had  said,  in  1892  or  1893,  after  his  first  wife's 
death,  "Your  aunt  now  is  my  lawful  wife."  One  of  the  exceptions 
assigned  for  error  was  the  refusal  to  strike  out  this  admission  of  mar- 
riage, but  it  was  clearly  competent  evidence.  Bish.  Mar.,  Div.  & 
Sep.  §§  1057,  1058.  The  defendant  called  no  witness,  and  in  no 
way  weakened  the  prima  facie  proof  of  such  marriage.  Of  course, 
the  jury  might  have  disbelieved  the  testimony,  and,  doubtless,  the 
judge,  on  request,  would  have  submitted  the  fact  of  marriage  to  the 
jury,  instead  of  assuming  it  as  proved  by  undisputed  testimony; 
but  he  was  not  asked  to  do  so,  and  no  exception  was  taken  to  the 
charge.     The  exception  was  to  his  refusal  to  charge  that  the  "same 
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proceeding"  was  necessary,  "to  make  a  common-law  marriage,  as 
was  entered  into  before  disability  was  removed."  This  seems  to 
mean  that  a  ceremonious  marriage  was  requisite,  and,  of  course, 
the  judge  properly  refused  the  request.  I  find  no  error  in  this 
judgment 
McGiLL,  Ch.,  and  Lippincott  and  Van  Syckei..,  JJ.,  dissent 
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CHAPTER  IV 

Annulment. 

I.    Void  Marriages. 

BOYLAN  et  al.  v.  DEINTZER  et  al* 

Chancery.    45  Eq.  485;  18  Atl.  119. 

A  marriage  between  a  man  and  a  woman  related  within  the  de- 
grees prohibited  by  law  is  not  void  but  voidable  and,  until  dis-' 
solved  by  a  court  of  competent  jurisdiction,  must,  in  all  collateral 
proceedings  be  treated  as  valid. 


ZULE  V.  ZULE. 
Chancery,     i  Eq.  96. 

The  ChanceItLOR.  This  case  presents  a  singular  state  of  things^ 
The  complainant  alleges,  that  she  was  lawfully  married  to  the  de- 
fendant, in  the  year  1807;  and  lived,  and  cohabited  with  him,  a 
number  of  years,  as  his  lawful  wife;  that  he  afterwards  treated 
her  cruelly,  spent  all  her  property,  and  deserted  her,  and  then  mar- 
ried another  wife,  one  Catherine  Gulick,  on  account  of  which  he 
was  indicted  for  polygamy.  'She  prays  a  decree  of  divorce  from 
bed  and  board,  together  with  an  order  for  alimony  and  mainten- 
ance. 

The  defendant  admits  the  marriage  to  the  complainant,  in  1807, 
but  sets  up  that  he  was  partially  intoxicated,  and  did  not  know  what 
he  was  about.  That  in  the  year  1796,  he  was  lawfully  married  in 
Scotland,  to  one  Christian  Shearer,  by  whom  he  had  children,  and 

*  The  statement  of  the  facts  and  part  of  the  opinion  are  omitted. 
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who  was  still  living  in  1807,  at  the  time  of  his  marriage  with  the 
complainant ;  and  therefore  that  the  marriage  with  the  complainant 
was  wholly  void.  He  denies  the  charges  of  cruelty  and  desertion, 
and  admits  the  subsequent  marriage  with  Catherine  Gulick,  and 
the  indictment  for  polygamy. 

The  fact  of  the  marriage  in  Scotland  is  fully  supported;  and  I 
think  it  is  sufficiently  proved  by  the  testimony,  that  the  first  wife 
was  living  at  the  time  of  the  marriage  with  the  complainant  If 
so,  that  marriage  was,  in  the  language  of  our  statutes,  invalid  from 
the  beginning,  and  absolutely  void.  The  first  contract  still  existed. 
It  was  not  affected  by  the  fact,  that  the  husband  and  wife  were 
resident  in  diflFerent  quarters  of  the  globe.  The  great  principle 
on  this  subject,  as  recognized  in  all  christian  nations,  is  that  noth- 
ing save  death,  or  the  judicial  sentence  of  some  competent  tribunal, 
can  dissolve  the  marriage  relation.    I  Blac.  Com.  440. 

It  is  evident  the  complainant's  bill  is  not  framed  to  meet  such 
a  case.  She  comes  into  court  praying  for  a  separation  or  divorce, 
a  mensa  et  thoro.  This  always  presupposes  a  pre-existing  valid 
marriage :  it  is  founded  on  some  cause  subsequent  to  the  marriage, 
and  does  not  dissolve  the  relation.  .It. consists  with  a  subsequent 
reconciliation  of  the  parties,  as  well  as  a  subsequent  cohabitation 
upon  proper  terms.  All  this  is  totally  inconsistent  with  the  case  be- 
fore the  court;  and  a  decree  of  divorce,  a  mensa  et  thoro,  would 
be  as  repugnant  to  the  situation  and  rights  of  the  parties,  as  it 
would  be  to  the  law  of  the  land,  and  the  feelings  of  the  court.  But 
such  is  the  relief  sought  by  the  bill ;  while  the  only  relief  that  con- 
sists with  the  case  made,  is  a  divorce,  a  vinculo  matrimonii,  on  the 
ground  of  the  prior  marriage.  Where  there  is  a  decree  of  divorce 
on  this  ground,  it  is  different  from  other  decrees  of  divorce,  a  vifi- 
culo  matrimonii,  growing  out  of  the  other  causes.  It  rests  on  dif- 
ferent principles,  and  is  more  disastrous  in  its  results.  It  con- 
siders the  marriage  null  and  void,  and  the  connection  between  the 
parties  meretrcious,  and  not  connubial:  the  children  are  deemed 
ill^itimate,  and  subject  to  all  the  legal  disabilities  of  illegitimate 
issue.    Such  decree  cannot  be  made  in  this  case  as  now  presented. 


Burkhardt  v.  Burkhardt,  63  Eq.,  479;  52  Atl.,  296.  Where  defendant's 
husband  was  absent  and  unheard  from  for  more  than  seven  years,  a  mar- 
riage after  that  time  was  valid  as  between  the  parties,  under  the  statute 
creating  a  presumption  of  death  from  such  absence,  and  plaintiffs  bill 
to  annul  the  second  marriage  was  denied. 
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,.      ;  /     DARE  V.  DARE.* 

Chancery.     52  Eq.  195 ;  2^  Atl.  654. 

Bill  by  Arthur  Dare  against  Mabel  Dare  to  annul  a  marriage. 
Dismissed. 

Green^  V.  C.  This  bill  is  filed  by  the  complainant  to  annul  a 
marriage  solemnized  between  the  parties  on  the  Gth  day  of  Jime, 
1889,  on  the  ground  that  at  the  time  of  the  said  marriage  ceremony 
the  defendant  had  already  been  married  to  one  Harry  M.  Jeffer- 
son, in  the  city  of  Trenton,  in  this  state,  on  December  8,  1888,  and 
that  she  had  never  been  lawfully  divorced  from  the  said  husband, 
Harry  M.  Jefferson.  The  answer  of  the  defendant  admits  her  mar- 
riage with  complainant,  and,  further,  that  on  the  day  named  in 
the  bill  a  formal  ceremony  of  marriage  was  performed  between  her- 
self and  one  Harry  M.  Jefferson ;  but  she  avers  that  the  last-men- 
tioned marriage  was  void  from  the  beginning,  because  at  the  time 
of  said  marriage  the  said  Harry  M.  Jefferson  had  a  wife  then  liv- 
ing. The  admission  in  the  answer  of  the  previous  marriage,  stand- 
ing alone,  would  not  be  sufficient  to  establish  that  fact.  The  court 
would  refuse  to  proceed  upon  it,  on  the  ground  that  the  same  might 
be  the  result  of  collusion.  Montgomery  v.  Montgomery,  3  Barb. 
Ch.  132.  It  is,  however,  corroborated  by  the  production  of  a  cer- 
tified copy  of  the  record  in  the  bureau  of  vital  statistics,  and  fur- 
ther by  the  production  in  evidence  of  the  record  of  a  suit  com- 
menced in  this  court  by  the  defendant  against  the  said  Harry  M. 
Jefferson,  alias  Jones,  for  the  purpose  of  annulling  that  marriage. 
There  is  really  no  serious  contention  that  the  alleged  marriage  be- 
tween the  defendant  and  Jefferson,  or  Jones,  did  take  place  in 
Trenton,  December  8,  1888,  and  the  real  controversy  in  the  cause 
has  been  whether  that  marriage  was  valid.  It  appears  by  the  testi- 
mony of  Nettie  Ames,  one  of  the  witnesses  to  the  marriage,  and  a 
sister  of  the  bride,  that  a  marriage  ceremony  was  performed  be- 
tween Harry  M.  Jones  and  one  Jennie  C.  A.  Ames,  in  the  city  of 
New  York,  on  the  loth  day  of  February,  1886,  by  the  Rev.  Dr. 
Baker,  a  minister  of  the  Gospel,  at  the  time  connected  with  the 
Madison  Avenue  Church,  in  that  city.  This  is  fortified  by  the 
production  of  a  certified  copy  of  the  records  of  such  marriage  on 


*  The  statement  of  facts  and  part  of  the  opinion  are  omitted. 
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file  in  the  bureau  of  vital  statistics  of  the  city  of  New  York,  and 
further  by  the  testimony  of  Harry  M.  Jones  and  his  wife,  taken 
in  New  York  on  commission.  The  identity  of  the  said  Harry  M. 
Jones  as  Harry  M.  Jefferson,  under  which  name  the  marriage 
ceremony  was  performed  between  himself  and  the  defendant,  is  es- 
tablished beyond  question. 

Counsel  of  complainant  insists  that,  even  if  it  is  admitted  that 
Jefferson  or  Jones  had  a  wife  living  at  the  time  the  marriage 
ceremony  was  performed  in  Trenton  between  said  Jeflferson,  or 
Jones,  and  defendant,  that  it  cannot  be  considered  as  invalid  un- 
til decreed  in  an  action  brought  for  that  purpose.  By  the  second 
section  of  the  divorce  act,  (Revision,  p.  315,)  it  is  provided  that 
"divorces  from  the  bond  of  matrimony  shall  be  decreed  where  either 
of  the  parties  had  another  wife  or  husband  living  at  the  time  of 
such  second  marriage  or  other  marriage;  and  that  all  marriages, 
where  either  of  the  parties  shall  have  a  former  husband  or  wife 
hving  at  the  time  of  such  marriage,  shall  be  invalid  from  the  be- 
ginning and  absolutely  void,  and  the  issue  thereof  shall  be  deemed 
to  be  illegitimate,  and  subject  to  all  the  l^al  disabilities  of  such 
issue."  The  declaration  of  the  statute  renders  such  a  marriage 
invalid  from  the  beginning,  and  absolutely  void;  not  that  it  shall 
be  void  from  the  time  of  the  decree,  but  from  the  time  when  the 
ceremony  was  performed.  The  decree  may  be  a  protection  to  a 
party  who  otherwise  might  from  loss  of  evidence  or  some  other 
reason,  be  deprived  of  the  means  of  establishing  the  facts  neces- 
sary to  show  the  invalidity  of  the  marriage,  and  may  be  advisable 
for  other  reasons,  but  the  statute  is  explicit  in  its  declaration  that 
it  is  void,  and  the  decree  renders  it  no  more  invalid  than  such  de- 
claration of  the  statute.  "If  a  first  marriage  is  void  because  of  either 
polygamy  or  any  other  like  impediment,  a  second  is  not  impaired 
by  it,  though  there  has  been  no  sentence  of  nullity."  i  Bish.  Mar. 
&  Div.  par.  719;  Paterson  v.  Gaines,  6  How.  550,  592;  Gaines 
V.  Relf,  12  How.  472,  593;  Queen  v.  Chadwick,  11  Q.  B.  173.  The 
complainant  is  not  entitled  to  the  relief  prayed  for,  and  the  bill  must 
be  dismissed,  with  costs. 
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CHAMBERLAIN  v.  CHAIV^ERLAIN.    * 
Chancery.  68  Eq.  414;  59  Atl.,  813. 

Bill  by  Mary  Chamberlain  against  Stroud  H.  Chamberlain. 
Heard  on  bill,  answer,  replication,  and  proofs.  Decree  advised  for 
complainant 

Stevenson,  V.  C.  (orally.)  This  bill  is  filed  under  the  twentieth 
section  of  our  divorce  act  by  Mary  Chamberlain  against  Stroud  H. 
Chamberlain,  who  she  all^^es  is  her  husband,  charging  that  he  has 
abandoned  her  and  neglected  and  refused  to  support  her,  and  pray- 
ing for  the  statutory  relief  afforded  in  such  a  case.  The  answer 
contains  an  attempt,  as  I  recall  it,  to  answer  the  charges  of  mis- 
conduct set  forth  in  the  bill  of  complaint,  but  sets  up  a  complete 
defense — and  this  is  the  only  defense  which  is  supported  by  proof 
so  as  to  call  for  consideration — ^that  the  defendant  is  not  the  hus- 
band of  the  complainant,  and  therefore  is  not  liablfe  to  the  statu- 
tory action,  and  is  not  liable  to  discharge  the  common-law  duty 
which  a  husband  owes  to  the  wife  in  respect  of  support. 

The  brief  for  the  defendant,  which  is  very  voluminous  and  dis- 
cusses a  large  number  of  cases,  presents  at  the  start  the  following 
as  the  history  of  the  case:  "William  Tissell  and  Mary  Walsh 
(Mary  Walsh  being  now  the  complainant,  Mary  Chamberlain) 
were  married  March  29,  1871.  William  Tissell  left  Mary  Tissell 
and  went  to  St.  Louis,  and  then  to  Oak  Grove,  Texas,  March  12 
or  15,  1877.  About  July,  1877,  a  letter  was  received  by  Mary 
Tissell  from  William  Tissell.  Mary  Tissell  under  the  name  of 
Mary  Walsh,  was  married  to  Stroud  H.  Chamberlain  April  4,  1880. 
Mary  Chamberlain,  under  the  name  of  Mary  Tissell  filed  a  petition 
for  divorce  in  this  court,  sworn  to  by  her,  May  8,  1880,  and  decree 
of  divorce  g^nted  thereon  June  30,  1881.  From  time  of  marriage 
to  Stroud  H.  Chamberlain  in  1880,  both  lived  and  cohabited  to- 
gether as  man  and  wfife  until  defendant  left  her,  in  March,  1903. 
There  was  no  issue  bom  of  the  marriage.  Both  complainant  and 
defendant  believed  the  first  husband,  William  Tissell,  was  dead 
until  after  these  proceedings  (that  is,  the  proceedings  in  this  pre- 
sent suit)  were  instituted  when  that  he  was  alive  was  discovered, 
by  the  defendant.    William  Tissell,  the  first  husband,  was,  at  the 


*  Part  of  the  opinion  is  omitted. 
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time  of  the  filing  of  the  bill  and  the  hearing  of  this  case,  living  at 
Oak  Grove,  Texas."     *     *     * 

We  have,  then  the  case  of  a  man  and  woman  who  undertook  to 
enter  into  the  marriage  relation  with  each  other  on  April  4,  1880, 
both  parties  believing  in  good  faith  that  they  were  competent  td  en- 
ter into  that  relation — that  each  of  them  had  the  capacity  to  marry 
the  other — while  in  fact  one  of  the  parties,  the  complainant,  the 
woman,  was  under  a  disability  on  account  of  her  having  a  husband 
then  living.  These  two  parties,  entertaining  such  belief,  were  mar- 
ried by  a  clergyman  in  the  city  of  Brookl)m  and  thereupon  began  liv- 
ing together  as  man  and  wife,  and  continued  to  cohabit  as  man  and 
wife,  holding  themselves  out  to  the  world  as  married,  each  recogniz- 
ing the  other  as  his  or  her  lawful  spouse,  for  a  period  of  23  years. 
The  proofs,  I  think,  indicate  that,  before  the  complainant  undertook 
to  marry  the  defendant,  she  wtent,  with  his  knowledge,  to  counsel, 
and  instructed  him  (the  counsel)  to  institute  a  divorce  suit  against 
her  former  husband,  William  Tissell,  whom  she  believed  to  be  dead. 
Withotit  waiting,  however,  to  obtain  the  decree  which  was  sub- 
sequently obtained,  divorcing  her  from  Tissell  on  the  ground  of 
desertion,  she  undertook  to  enter  into  the  marriage  relation  with 
the  defendant.  Both  parties  appear  to  have  had  full  knowledge  of 
all  the  facts.  *  *  * 

After  the  decree  of  divorce  had  been  obtained  in  June,  1881,  the 
complainant  and  defendant  were  living  together,  and  some  question 
was  raised  among  the  women  who  were  living  in  the  same  boarding 
house,  or  living  near  these  parties,  in  regard  to  Mrs.  Chamberlain's 
status.  The  complainant  was  then  known,  and  had  been  known  and 
always  was  known  after  her  marriage  in  April,  1880,  as  Mrs.  Cham- 
berlain, and  was  regarded  as  the  defendant's  wife.     *    *     * 

I  shall  not  deal  in  detail  with  this  matter,  because  both  of  these 
parties  most  positively  testified  that  they  believed  that  their  original 
marriage  was  absolutely  valid,  and  that  Tissell  was  then  dead,  and 
that  they  never  believed  otherwise  until  after  this  present  suit  was 
commenced. 

When  the  decree  of  divorce  was  obtained  in  June,  1881,  these  two 
parties  for  the  first  time  became  capable  of  marrying  each  other. 
They  thought,  as  they  both  swear,  that  they  were  capable  of  mar- 
riage at  the  time  of  the  ceremjony,  April  4,  1880.  That  is  proved 
to  have  been  a  mistaken  belief,  but  when  the  decree  of  divorce  was 
obtained  in  June,  1881,  then  they  became  for  the  first  time  capable 
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of  entering  into  the  marriage  relation  with  each  other.  They  con- 
tinued, after  the  complainant's  disability  had  been  removed,  to  live 
as  man  and  wife  imtil  March,  1903,  a  period  of  nearly  22  years. 
During  all  that  time  they  treated  each  other  as  husband  and  wife. 
The  proof  of  continuous,  unbroken  matrimonial  habit  and  repute 
is  beyond  doubt  or  question.     *     *     * 

The  controverted  question  in  this  case  is  whether,  under  the  cir- 
cumstances that  I  have  stated,  the  relation  of  husband  and  wife 
between  these  parties  was  created  at  any  time  after  the  disability  of 
the  complainant  to  contract  marriage  with  the  defendant  had  been 
removed  by  the  decree  of  divorce  in  June,  1881.  In  my  opinion,^ 
upon  the  facts  stated,  the  relation  of  husband  and  wife  between 
these  parties  did  begin — was  created — at  the  time  when  the  decree 
of  divorce  rendered  it  possible  for  them  to  marry.  I  am  also  of 
opinion  that,  if  this  first  conclusion  is  erroneous,  the  relation  of 
husband  and  wife  began  to  exist  a  short  time  after  the  decree  of 
divorce  was  obtained,  when  the  defendant  assured  the  complainant 
that  it  was  not  necessary  to  have  any  further  ceremonial  marriage 
between  them;  assured  her  that  she  was  his  legal  wife;  gave  her 
this  assurance  in  the  presence  of  witnesses ;  and  thereupon,  in  re- 
liance upon  such  representations  and  statements  of  the  defendant, 
the  complainant  remained  with  him,  cohabiting  with  him  as  his 
wife,  from  year  to  year.     *     *     * 

There  are  three  principal  classes  of  cases  which  have  come  up  in 
the  courts  where  a  man  and  woman  have  undertaken  to  establish 
before  the  world  the  status  of  marriage  by  a  formal  ceremony,  and 
have  continuously  thereafter  cohabited  and  held  themselves  out  to 
the  world  as  man  and  wife,  when,  in  fact,  at  the  time  of  the  cere- 
monial marriage,  one  of  them  had  a  wife  or  husband  already  living, 
but  where  such  incapacity  during  the  course  of  the  cohabita- 
tion has  been  removed  by  the  death  of  the  former  wife  or  husband, 
or  a  decree  of  divorce  has  been  obtained,  dissolving  such  former 
marriage.  One  class  of  these  cases  is  illustrated  in  Campbell  v. 
Campbell,  L.  R.  i  H.  L.  Sc.  182,  commonly  referred  to  as  the 
"Breadalbane  Case."  In  that  case  a  man  eloped  with  a  married 
woman,  and  lived  in  adultery  with  her.  Subsequently  the  woman's 
husband  died,  and  this  man  and  woman  continued  to  cohabit  as 
they  had  formerly  done;  holding  themselves  out  to  the  world,  as 
they  began  to  do  at  the  time  when  they  first  lived  together  in 
adultery,  as  husband  and  wife.'    The  House  of  Lords  found  that. 
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under  the  circumstances  of  that  case,  the  true  rule  would  establiA 
the  marriage  between  these  people  who  were  treating  each  other  as 
husband  and  wife  at  the  time  when  they  first  became  capable  of 
entering  into  such  relation.  The  doctrine  of  this  case  was  reject- 
ed by  our  Court  of  Errors  and  Appeals  in  the  case  of  QoUins  v. 
Voorhees,  to  which  I  shall  next  refer,  and  which  belongs  to  the 
second  class. 

The  case  of  Collins  v.  Voorhees,  which  I  have  before  me,  re- 
ported in  the  Court  of  Chancery  under  the  name  of  Voorhees  v. 
Voorhees*  Executors,  in  46  N.  J.  Eq.  411,  19  Atl.  172,  19  Am.  St. 
Rep.  404,  and  in  the  Court  of  Errors  and  Appeals  in  47  N.  J.  Eq. 
315,  20  Atl.  676,  14  L.  R.  A.  364,  24  Am.  St.  Rep.  412,  where  the 
dilssenting  opinion  of  Mr.  Justice  Garrison  appears  and  on  page 
555,  47  N.  J.  Eq.,  page  1054,  22  Atl.,  where  the  opinion  of  the 
Court  of  Errors  appears  through  Chief  Justice  Beasley,  presented 
these  facts:  The  man,  Voorhees,  obtained  a  fraudulent  and  void 
divorce  in  Connecticut  from  his  wife,  who  resided  in  New  Jersey. 
He  knew  that  his  suit  and  decree  were  a  gross  fraud  on  his  wife, 
and  on  the  court.  He  exhibited  this  decree  of  divorce  to  a  woman 
in  Massachusetts,  and  she,  honestly  believing  that  he  was  lawfully 
divorced,  was  publicly  married  to  him  in  a  church,  and  thereafter 
continuously  for  some  years  cohabited  with  him  as  his  wife,  and 
was  held  out  as  his  wife,  and  bore  to  him  two  children.  As  a 
matter  of  fact,  a  few  months  after  this  marriage  Voorhees'  wife  in 
New  Jersey  heard  of  the  fraudulent  divorce  which  had  been  ob- 
tained in  Connecticut,  and  appeared  in  the  cause  and  had  the  de- 
cree opened,  had  permission  to  file  a  cross-bill,  and  the  result  was 
that  the  original  decree  obtained  by  Voorhees  was  vacated  as  fraud- 
ulent, and  a  decree  of  absolute  divorce  was  granted  to  the  New 
Jersey  wife.  This  decree,  of  course,  rendered  Voorhees  capable 
of  marrying  his  Massachusetts  wife.  Voorhees,  however  for  mani- 
fest reasons,  did  not  inform  the  woman  who  was  living  with  him  as 
his  wife,  in  innocence,  supposing  that  her  marriage  was  lawful,  that 
the  decree  of  divorce  had  been  set  aside.  He  did  not  propose  to  have 
another  marriage  ceremony.  He  concealed  fraudulently  from  the 
woman  with  whom  he  was  living  the  fact  that  he  had  been  incap- 
able of  marrying  her  when  he  undertook  to  do  so,  and  that  by  the 
decree  of  divorce  he  had  been  rendered  capable  of  such  marriage. 
He  went  on  for  years  enjoying  all  the  fruits  of  his  marriage 
or  attempted  marriage  with  this  Massachusetts  woman.    In  re- 
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liance  upon  his  representations  that  he  was  her  husband,  and  in- 
nocent of  any  wrongful  intent,  this  woman  surrendered  herself  to 
him  and  gave  him  all  the  advantages  of  marriage  with  her,  and,  of 
course,  debarred  herself  from  marriage  with  any  other  man. 

The  decision  of  the  Court  of  Errors  and  Appeals,  affirming  the 
decree  below  in  this  case,  was  that  the  relations  of  Voorhees  with 
the  Massachusetts  woman  were  not  matrimonial  at  the  start,  be- 
cause, of  course,  they  could  not  be;  but  the  decision  goes  further, 
and  holds  that  the  relations  between  Voorhees  and  this  woman, 
when  by  the  decree  of  divorce  he  had  been  rendered  capable  of 
marrying  her,  continued  to  be  meretricious;  that  the  matrimonial 
habit  and  repute  after  the  divorce  had  been  obtained  must  be  refer- 
red back  to  the  origin  of  the  relations  between  these  people.  The 
court  seem,  in  the  opinion,  to  treat  the  case  as  belonging  to  the 
same  class  as  the  Breadalbane  Case,  where  the  relations  between 
the  parties — the  man  and  the  woman — at  the  start  were  known  to 
both  to  be  meretricious. 

It  has  always  seemed  strange  to  me  that,  in  the  opinions  of  the 
learned  judges  in  this  Court  of  Errors  in  this  Voorhees  Case,  no 
reference  is  made  to  the  law  of  estoppel — ^the  great  doctrine  which 
is  so  potent  in  our  law  for  the  redress  and  the  prevention  of  fraud. 
The  case  goes  altogether  upon  the  actual  intent  of  Voorhees.  In 
the  Breadalbane  Case  the  intent  of  both  parties  at  the  time  the  re- 
lations were  established  between  them  was  to  live  in  adultery,  while 
they  covered  up  their  criminal  relations  by  presenting  the  ap- 
pearance of  man  and  wife  before  the  world.  In  the  Voorhees  Case 
the  intention  of  this  innocent  woman  was  to  enter  into  the  lawful 
state  of  marriage  with  Voorhees.  He  committed  a  gross  fraud 
on  her  in  obtaining  possession  of  her  and  causing  her  to  sacri- 
fice her  life  to  him,  but  she  was  not  to  blame.  It  has  always  seem- 
ed strange  to  me  that  no  one  suggested  that  Voorhees  was  estop- 
ped to  deny  that  he  consented  concurrently  with  this  woman  to 
enter  into  the  marriage  state,  when  he  had  in  the  most  solemn  man- 
ner represented  to  her  that  he  in  fact  did  enter  into  that  state  with 
her,  and,  in  reliance  upon  that  representation,  she  had  acted  so 
much  to  her  injury,  and  that,  in  accordance  with  the  familiar  rule, 
sitch  estoppel  became  operative  when  he  became  capable  of  doing 
what  he  had  falsely  pretended  to  do. 

I  know  of  no  reason  why  the  doctrine  of  estoppel  in  pais  should 
not  be  applied  in  dealing  with  the  consent  which  is  necessary — 
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the  concurrent  consent  of  a  man  and  woman  capable  of  contracting' 
that  the  marriage  relation  shall  be  established  between  them.  A 
meeting  of  minds  is  necessary,  generally  speaking,  in  order  to  a 
valid  contract,  but  oftentimes  what  courts  enforce  is  not  the  thing 
which  two  parties  have  actually  agreed  upon ;  what  they  enforce  is 
the  obligation  arising  from  the  consent  of  one,  and  the  estoppel 
against  the  other  to  deny  a  corresponding  consent.  Suppose  a 
man  takes  a  woman  before  a  clergyman  or  a  magistrate,  and  un- 
dertakes to  go  through  a  ceremonial  marriage,  and,  instead  of  an- 
swering affirmatively  the  most  important  question  in  the  ceremony, 
answers  negatively  by  adding  the  word  "not"  just  loud  enough  for 
to  or  three  convenient  witnesses  to  hear.  To  make  the  case  plainer, 
suppose  he  adds  between  other  responses  statements  to  those  wit- 
nesses to  the  effect  that  the  whole  proceeding  is  a  sham.  Suppose 
he  then  leads  the  woman  to  the  church  door,  and  abandons  her 
there,  and  states  that  the  whole  proceeding  has  been  a  farce.  We 
may  concede  that  there  is  no  marriage  between  them.  We  may  con- 
cede that  the  case  is  similar  to  the  one  which  has  been  dealt  with 
in  our  courts  quite  frequently,  where  both  parties  have  gone  through 
an  apparently  valid  marriage  ceremony,  but  in  jest,  and  without 
matrimonial  intent.  But  suppose  the  man  consummates  this  mar- 
riage— stakes  the  woman  to  himself  before  the  world  as  his  wife. 
Can  there  be  any  question  that  he  would  be  estopped  to  deny  that 
he  had  consented?  Suppose,  to  take  another  case,  a  man  and 
woman  enter  into  a  written  contract  of  marriage,  and  by  some  ob- 
scure use  of  words,  or  by  the  use  of  ink  which  is  not  visible  at  the 
time  the  contract  is  signed,  it  is  made  to  appear  that  the  man  had 
no  intention  whatever  to  enter  into  the  marriage  state  with  the 
woman.  If  she  acts  in  good  faith,  and  relies  on  his  representa- 
tion, and  yields  herself  to  him  as  his  wife — ogives  up  all  her  other 
opportunities  of  marriage — would  he  be  allowed  to  prove  his  act- 
ual intent  at  a  later  time? 

I  do  not  think  that  I  ought  to  hold  that  the  Court  of  Errors 
and  Appeals  meant  to  exclude  the  operation  of  this  great  equitable 
doctrine  of  estoppel  from  all  consideration  in  determining  whether 
an  effective  concurrent  consent  has  been  g^ven  between  a  man  and 
woman  in  order  to  establish  the  marriage  state.  It  seems  to  me,  if 
the  case  settles  anything  on  this  subject  of  estoppel,  it  establishes 
sub  silentio  that  the  particular  facts  in  that  case  did  not  make  out 
an  estoppel  against  Voorhees. 
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The  third  class  of  cases  of  the  kind  to  wliich  I  have  referred 
embraces  those  where  the  disability  on  the  part  of  one  party  exists, 
but  is  unknown  to  either,  and  where  both  parties  in  good  faith  be-* 
lieve  that  no  disability  in  fact  exists,  and  therefore  actually  intend 
to  enter  into  the  marriage  state.  That  is  this  case.  In  the  opinion 
of  Chief  Justice  Beasley  in  the  Voorhees  case,  it  is  distinctly  ad- 
mitted that  in  such  a  case  as  is  now  before  this  Court  a  subsequent 
removal  of  the  incapacity  of  one  of  the  two  parties  marks  the  com- 
mencement of  a  valid  marriage  between  them.  He  distinguishes 
such  a  case  as  this  from  the  Breadalbane  Case,  and  the  distinction 
is  perfectly  plain.  Referring  to  the  opinion  of  Lord  Westbury  in 
the  Breadalbane  Case,  the  Chief  Justice  uses  the  following  langu- 
age (I  read  from  page  558,  47  N.  J.  Eq.,  page  1055,  22  Atl.) : 
"He  (that  is.  Lord  Westbury)  does  not  pretend  that  he  can  find 
anjrthing  in  its  favor  [that  is,  the  doctrine  which  he  lays  down], 
and  in  his  remarks  he  strangely  compares  the  case  before  him  with 
those  instances  where  the  parties  intended  originally  to  marry,  and 
not  to  commit  adultery;  their  intent  being  frustrated  by  the  ex- 
istence of  some  unknown  obstacle.  And  yet  it  is  presumed  that 
no  one  who  will  look  with  any  care  into  the  subject  will  have  the 
slightest  doubt  that  these  two  classes  of  cases,  with  respect  to  the 
methods  of  their  proof,  respectively  rest  upon  entirely  different 
foundations,  for,  when  the  parties  have  intended  marriage,  being 
ignorant  of  an  existing  impediment,  all  that  is  to  be  established  by 
cohabitation  apparently  matrimonial  subsequent  to  the  removal  of 
such  impediment  is  the  carrying  into  effect  by  the  parties  of  their 
original  purpose;  but  when  the  original  purpose  was  to  live  in 
adultery,  the  evidence  under  similar  circumstances  must  be  suflS- 
cient  to  show  an  abandonment  of  such  purpose  and  the  commence- 
ment of  a  new  one.  These  lines  of  cases  can  be  confounded  only 
by  want  of  "careful  observation  of  the  principles  upon  which  they 
rest." 

It  seems  to  me  that  the  distinction  which  Chief  Justice  Beasley  so 
sharply  draws  between  the  Breadalbane  Case  and  this  Chamber- 
lain Case  now  before  this  court  is  perfectly  plain.  The  strange 
thing  to  me,  which,  perhaps,  may  be  due  to  my  inability  to  an- 
alyze these  cases  correctly,  is  that  the  great  Chief  Justice  should 
have  supposed  that  the  Breadalbane  Case,  and  the  Voorhees  Case 
are  in  the  same  class.  In  the  Breadalbane  Case  the  original  pur- 
pose of  both  parties  was  to  live  in  adultery,  covering  up  their  adult- 
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QTOOS  connection  by  the  false  appearance  of  marriage.  In  the  Voor- 
hees  Case  the  unfortunate  woman  had  no  criminal  intent,  but  from 
the  start  intended  to  live  in  marriage  relations  with  the  man  who 
piKtended  that  he  could  marry  her.  As  I  said  before,  no  one  sug- 
gested that  this  man  Voorhees  might  or  ought  to  have  been  held 
estopped  to  deny  his  matrimonial  intent  at  the  first  moment  when 
tfie  matrimonial  intent  on  his  part  became  possible.  In  my  opin- 
iaa,  there  is  almost  as  wide  a  distinction  between  the  Voorhees 
Case  and  the  Breadalbane  Case  as  there  is  between  the  Breadalbane 
Case  and  this  Chamberlain  Case. 

I  think  that  Chief  Justice  Beadey,  speaking  for  the  Court  of 
Errors  and  Appeals,  plainly  admits  that  in  a  case  like  this,  where 
the  parties  come  together  and  in  the  most  solemn  manner  accept 
each  other  as  husband  and  wife,  and  concurrently  intend  to  estab- 
lish that  relation,  and  manifest  that  concurrent  intention  in  the 
ttsaal  solemn  form  before  a  clergyman  or  a  magistrate,  they  do  not 
wtmA  to  live  in  adultery,  and  if,  in  fact,  by  reason  of  an  unknown 
impediment  (an  unknown  incapacity  on  the  part  of  one  of  them  to 
cooUract  the  marriage  which  they  have  attempted  to  contract),  they 
liaiie  begun  in  fact  to  live  in  adultery,  then,  upon  a  subsequent  re- 
aaoTat  of  the  impediment,  if  they  continue  to  cohabit  as  man  and 
wife  (continue  to  live  in  precisely  the  same  way  in  which  they  be- 
gan to  live  tc^ether),  such  subsequent  continued  cohabitation  must 
lie  deemed  matrimonial,  in  accordance  with  the  original  intent,  and 
oumot  be  deemed  illicit,  in  accordance  with  an  intent  which  neither 
ofl  them  ever  had. 

The  three  classes  of  cases  which  I  have  described  seem  to  me  to 
be  essentially  distinct  from  each  other.  In  the  first  class,  of  which 
tfie  Breadalbane  Case  is  the  type,  both  parties  know  of  the  im- 
pediment. Both  intend  not  to  marry,  but  to  live  in  adultery. 
Both  intentionally  make  a  false  pretense  of  marriage  before  the 
world  in  order  to  conceal  their  meretricious  relation. 

In  the  third  class,  to  which  this  case  and  the  case  of  De  Thoren 
T.  Attomqr  General,  L.  R.  i.  App.  Cas.,  686,  cited  by  Mr.  Justice 
Garrison  in  his  dissenting  opinion,  belong,  both  parties  are  ignor- 
«Dt  of  the  impediment;  both  intend  in  good  faith  to  marry,  and  do 
not  intend  to  commit  adultery;  both  believe  that  they  are  in  fact 
fcwfully  married;  and  both  make  an  honest  representation  to  the 
world  to  that  effect. 

In  the  second  class,  which  is  intermediate  between  the  others,  and 
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to  which  the  Voorhees  Case  belongs,  one  of  the  two  parties  is  in 
the  situation  of  both  parties  in  the  Breadalbane  Case,  and  the  other 
party  is  in  the  situation  of  both  parties  in  this  Chamberlain  Case 
and  the  De  Thoren  Case. 

In  determining  the  effect  on  the  status  of  the  parties  in  each  of 
these  classes  of  cases  which  is  produced  by  the  removal  <of  tke 
impediment  while  the  cohabitation  apparently  matrimonial  contin- 
ues, it  seents  to  me  that  a  rule  laid  down  in  one  of  the  classes  of 
cases  may  be  plainly  inapplicable  to  either  of  the  others.  The  three 
situations  seem  to  be  widely  variant,  and  to  call  for  the  application 
of  radically  different  principles  of  morals  and  public  policy. 

If  I  am  right  in  the  view  which  I  have  expressed  in  r^;ard  In 
the  application  of  the  great  doctrine  of  estoppel  in  cases  like  this 
and  in  cases  like  the  Voorhees  Case,  in  establishing  a  lawful  mar- 
riage, by  preventing  one  of  the  parties  from  denying  that  he  or  shfe 
concurrently  with  the  other  consented  to  the  establishment  of  the 
status  of  marriage  between  them,  as  I  think  I  intimated  earlier, 
there  is  another  ground  upon  which  the  marriage  between  these 
parties  may  be  rested.  If  the  marriage  should  be  established  for 
this  reason,  then,  as  I  said,  it  wlould  date,  not  from  the  removal  of 
the  disability,  but  from  the  time  when  the  defendant  made  the  re- 
presentations to  the  complainant  that  he  was  her  husband  and  she 
was  his  wife,  and  that  no  further  marriage  ceremony  was  neces- 
sary between  them,  and  the  complainant  acted  on  those  repre- 
sentations. Even  if  we  might  suppose  that  these  declarations  are 
not  evincive,  beyond  doubt,  of  the  matrimonial  intent  on  the  part 
of  the  defendant — if  there  is  any  theory  of  the  case  upon  which  it 
might  be  held  that  the  intent  of  the  defendant  in  living  with  this 
woman  in  the  apparent  relation  of  marriage  after  the  divorce  had 
been  obtained  wtas  not  bona  fide,  and  that  his  intent  in  maintainii^ 
those  relations  must  be  referred  back  to  the  actual  state  of  things 
when  the  marriage  ceremony  was  performed — I  strongly  incline  to 
think  that  the  defendant  should  be  held  estopped  to  deny  the  ex- 
istence of  the  matrimonial  intent  which  he  manifested  so  distincdy 
when  he  persuaded  this  woman  that  no  further  marriage  was  neces- 
sary, and  induced  hdr  to  continue  living  with  him  as  his  wife. 
She  acted  upon  the  intent  which  he  manifested  to  her,  and  it  seems 
to  me  that  sound  law,  sound  morals,  require  that  the  defendant, 
whatever  his  actual  intent  might  have  been,  must  be  held  estop- 
ped to  deny  the  intent  which  he  exhibited  and  manifested  be3rond 
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doubt  by  representations  upon  which  the  complainant  acted  for 
years. 

This  case  can  plainly  be  distinguished  from  the  Voorhees  Case  on 
account  of  the  positive  representations  and  assurances  which  the 
defendant  made  directly  to  the  complainant  after  her  divorce  had 
been  obtained,  and  upon  which  she  acted  in  continuing  to  cohabit 
with  him  as  his  wife.  I  am  bound,  whatever  my  private  opinion 
may  be,  to  apply  the  law  of  the  Voorhees  Case  while  that  case 
stands  not  overruled  nor  even  modified,  but  I  am  not  bound  to  ex- 
tend the  law  of  that  case  to  other  cases  presenting  a  substantially 
different  state  of  facts.     *    *     * 

I  have  perhaps  said  too  much  about  the  doctrine  of  estoppel  in 
its  application  to  this  case,  because,  apart  from  that  doctrine,  1 
think  the  decision  of  this  present  case  may  be  rested  firmly  upon 
the  proposition  that  the  proofs  show  beyond  the  shadow  of  a  doubt 
that  from  the  date  of  the  divorce  in  this  case,  which  removed  this 
woman's  incapacity  to  marry,  the  man  and  woman  lived  together 
as  husband  and  wife,  believing  that  they  were  husband  and  wife, 
consenting  that  the  status  of  marriage  should  exist  between  them, 
and  believing  that  such  marriage  status  did  exist.  This  in  my 
judgment,  makes  a  marriage,  and  it  is  immaterial  whether  there 
was  a  particular  date  when  some  ceremony  was  pronounced  be- 
tween them,  or  some  form  of  words  was  employed.  It  is  enough 
if  they  concurrently  intend  that  the  marriage  status  shall  exist  be- 
tween them,  and  each  knows  that  the  other  so  intends.  All  the 
rest  is  a  mere  matter  of  proof.    *    *    * 

My  conclusion  is  that  the  complainant  is  entitled  to  a  decree 
which  will  make  the  defendant  liable,  under  the  statute,  to  provide 
for  her  support  and  maintenance.  The  abandonment  and  neglect 
and  refusal  to  support  are  proved  in  this  case  beyond  doubt,  and 
the  decision  which  I  have  rendered  disposes  of  the  only  defense 
which  is  worthy  of  consideration. 


MICK  V.  MART. 

Chancery.    65  Atl.  851. 

Suit  by  George  C.  Mick  against  Maggie  H.  Mart  to  annul  a 
marriage  between  the  parties.    Complaint  dismissed. 
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Bergen^  V.  C.  The  defendant  was  married  in  1886  to  Joseph 
S.  Mart,  and  about  three  months  after  the  marriage  they  separat- 
ed, and  never  thereafter  lived  together,  the  defendant  returning  to 
Glassboro,  and  Mart  remaining  in  Hammonton  in  this  state.  On 
December  24,  1888,  the  complainant  and  this  defendant  were  mar- 
ried by  a  minister  of  the  Gospel  at  Glassboro,  where  they  then  re- 
sided, and  from  that  time  until  1903  they  lived  together  as  husband 
and  wife,  to  whom  two  children  were  bom — a  son  now  17,  and  a 
daughter  15  years  of  age.  In  1895  Mart,  by  the  decree  of  this 
court,  based  upon  her  adultery  with  complainant,  was  granted  an 
absolute  divorce  from  the  defendant.  The  complainant  now  files 
his  bill,  praying  that  the  marriage  between  himself  and  the  de- 
fendant be  annulled,  upon  the  ground  that,  at  the  time  they  were 
married  in  1888,  the  defendant  was  a  married  woman  whose  hus- 
band was  then  living  and  undivorced  from  her. 

The  defendant  admits  her  previous  marriage,  and  that  when  she 
married  the  complainant  in  1888,  her  husband  was  living,  but  testi- 
fies that  at  that  time  her  first  husband  had  left  her,  and  was  living 
at  Hammonton,  not  far  from  Glassboro ;  that  complainant  knew  she 
was  married,  and  that  her  husband  was  then  alive,  notwithstanding 
which  he  urged  her  to  marry  him,  advising  her  that  her  marriage 
was  not  leg^,  as  she  had  never  lived  with  her  husband,  and  that 
she  was  perfectly  free  to  marry  again  if  she  wanted  to;  that  she 
at  first  refused,  but  he  continued  to  press  his  suit,  and,  to  over- 
come her  reluctance,  told  her  that  if  she  could  get  a  writing  from 
her  husband,  declaring  that  he  made  no  further  claim  to  her,  she 
might  safely  marry  complainant,  and  that  it  would  be  good  in  law ; 
that  after  much  urging  on  the  part  of  the  complainant,  she  wrote 
to  her  husband,  and  received  from  him  a  letter,  in  which  he  said 
that  she  might  go  ahead  and  marry,  and  that  he  would  never  lay 
a  straw  in  her  way;  that  she  read  this  letter  to  the  complainant, 
who  could  then  neither  read  nor  write,  and  gave  it  to  him  so  that 
he  could  "get  his  own  people  to  see  it  and  read  it  to  him;"  that 
the  complainant  then  insisted  that  she  was  free  to  marry  again, 
and,  by  coaxing  and  persuasion  finally,  induced  her  to  marry  him; 
after  which,  and  imtil  1903,  they  lived  together  as  husband  and 
wife.  The  complainant  testified  that  he  had  heard  some  rumors 
about  defendant's  former  marriage,  and  insisted  that  she  should, 
before  their  marriage,  procure  from  her  husband  a  written  state- 
ment that  he  and  the  defendant  were  not  married ;  that  she  agreed 
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to  do  so,  and  procured  and  read  to  him  Mart's  letter  which,  as 
defendant  read  it,  stated  that  Mart  and  the  defendant  had  never 
been  married,  and  relying  upon  this  information  he  married  de- 
fendant supposing  she  was  unmarried.  This  part  of  the  case  rests 
entirely  upon  the  statements  of  the  defendant  and  the  complainant, 
and  in  determining  which  part  of  this  testimony  is  evidence,  I  am 
partially  influenced  by  the  appearance  of  the  respective  parties  and 
their  mlanner  of  testifying.  That  of  the  defendant  was  open  and 
candid,  carrying  with  it  the  conviction  that  she  was  speaking  the 
truth,  while  on  the  other  hand,  it  was  quite  apparent  that  the  com- 
plainant was  not  disposed  to  be  frank,  but  rather  endeavoring  to 
conceal  everything  not  necessary  to  the  technical  establishment  of 
a  prima  facie  case.  What  these  two  witnesses  said  imder  oath  is 
testimony,  so  much  of  it  as  impresses  my  mind  as  the  truth  is  evi- 
dence, and  it  is  by  evidence,  and  not  by  testimony,  that  I  must  be 
governed  in  passing  upon  questions  of  fact.  Applying  this  rule  in 
determining  the  disputed  questions  between  these  parties,  what  the 
wife  testifies  to  my  mind  accepts  as  evidence  of  *the  truth,  while  I 
do  not  believe  the  complainant's  testimony.  The  statement  of  the 
husband  that  he  did  not  know  of  his  wife's  marriage  until  1903, 
is  not  entitled  to  any  consideration,  for  he  knew  before  his  mar- 
riage, to  the  defendant  in  1888,  if  we  accept  his  own  story,  that 
there  was  some  relation  existing  between  Mart  and  the  woman 
he  proposed  to  marry  sufficient  to  put  him  on  inquiry,  for  he  knew 
she  was  the  mother  of  a  child  of  which  Mart  was  the  father,  and 
if  he  honestly  desired  to  obtain  the  truth  about  it,  Mr.  Mart  was 
only  a  few  miles  away,  and  by  an  interview  with  him  he  could 
have  learned  the  truth.  I  am  satisfied  by  the  evidence  that  the 
complainant  knew  at  the  time  he  induced  this  defendant  to  marry 
him,  that  she  was  a  married  woman,  whose  husband  was  still  liv- 
ing, and  that  under  the  law  of  the  land  she  had  no  right  to  marry 
him,  and  that  when  he  induced  her  to  go  before  a  minister  of  the 
Gospel,  and  enter  into  a  ceremonial  marriage  contract,  which  he 
then  knew  she  was  not  entitled  to  make,  although  he  had  undoubt- 
edly persuaded  her  that  she  could  lawfully  do  so,  he  committed 
a  wrong,  not  only  against  this  woman,  but  against  society,  and 
that. this,  attempt  to  obtain  a  legal  nullification  of  his  contract,  and 
to  make'  public  the  fact  that  his  children — one  of  whom  is  a 
daughter  approaching  womanhood — were  not  bom  in  lawful  wed- 
lock, ought  not  to  meet  the  favor,  or  obtain  the  assistance  of  a 
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court  of  conscience  to  which  all  suitors  must  come  with  clean 
hands;  and,  if  no  other  reason  appeared,  I  should  hesitate  upon 
this  ground  alone  to  sustain  this  bill  of  complaint 

While  I  am  satisfied  that  this  defendant,  through  her  ignorance 
of  the  law,  did  not  intend  when  she  married  this  complainant  to 
enter  into  an  adulterous  intercourse  with  him,  nevertheless  there 
existed  a  legal  impediment  against  the  making  of  this  ceremonial 
contract,  known  to  both  parties,  and  it  w|ould  be  controlled  by 
Collins  V.  Voorhees,  47  N.  J.  Eq.  S5S,  22  Atl.  1054,  if  no  matri- 
monial contract  has  been  entered  into  since  the  obstacle  has  been 
removed.  In  this  case  all  incapacity  on  the  part  of  the  defend* 
ant  to  enter  into  a  martimonial  contract  was  removed  in  1895, 
when  the  marriage  between  the  defendant  and  Mart  was  dissolved 
by  the  decree  of  this  court.  From  the  testimony  of  numerous 
witnesses  it  appears  that  after  the  marriage  was  dissolved,  the 
complainant  continued  to  live  with  the  defendant,  treating  her  as 
his  wife  precisely  as  he  had  done  before  1895.  He  always  spoke 
of  her  to  their  friends  and  neighbors  as  his  wife,  and  had  his  cer* 
tificates  for  benefits  in  all  the  beneficial  orders  to  which  he  be- 
longed made  payable  to  this  defendant,  describing  her  therein  as 
his  wife.  He  declared  the  relation  existing  between  them  by  some- 
thing more  than  the  continuance  of  an  intercourse  that  may  have 
been  adulterous  in  its  inception,  and  this  course  he  followed  with 
the  knowledge  that  the  impediment  which  had  prevented  the  de- 
fendant from  making  a  valid  matrimonial  contract  with  him  was 
removed.  The  complainant  denies  that  he  knew  of  the  divorce  at 
the  time  the  decree  was  made,  but  his  denial  is  not  supported  by 
the  evidence,  which  leaves  no  doubt  in  my  mind  that,  with  full 
knowledge  that  the  defendant  had  been  divorced  from  her  husband, 
he  held  her  out  to  the  world  as  his  lawful  wife,  and  thus  corrob- 
orates the  defendant  in  her  claim  that  after  his  divorce  was 
granted  the  complainant  and  defendant  entered  into  a  civil  con- 
tract of  marriage.  On  this  point  the  defendant  testified  as  follows: 
"Q.  Did  your  husband,  George  Mick,  know  that  your  first  husband 
had  secured  a  divorce  from  you?  A.  Oh,  yes,  sir.  Q.  When  did 
he  first  know  that?  A.  He  knew  it  because  his  lawyer  wrote  to 
my  husband;  that  is  to  George,  and  told  him  that  he  had  got  a 
divorce  and  that  he  would  sell  him  a  copy  of  it — I  think  that  is 
the  expression  he  used — for  $2.  That  is  as  near  as  I  can  explain  it 
And  he  told  him  that  if  he  wtis  much  of  a  gentleman,  he  would 
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marry  me  now.  Q.  And  what  did  George  say  to  that  ?  A.  Well, 
George  said,  if  we  went  before  25  preachers  it  would  be  all  the 
$ame.  And  I  said,  'Geprge,  am  I  your  wife?  It  frightens  me, 
does  this — ^am  I  your  wife,  George?'  And  he  said,  *Yes,  you  are 
my  wife.  Before  God,  I  was  his  wife.'  That  is  what  he  said." 
This  conversation  between  the  defendant  and  the  complainant 
stands  uncontradicted,  for  although  the  complainant  was  in  court 
and  heard  the  testimony,  he  was  not  called  to  rebut  it  With 
knowledge  that  a  decree  for  a  divorce  had  been  obtained  against 
her  by  her  husband,  founded  upon  the  allied  unlawful  intercourse 
between  her  and  the  complainant,  this  woman's  fears  and  suspic- 
ions were  aroused  lest  her  marriage  to  him  may  not  have  been  law- 
ful, and  she  appealed  to  him  and  received  the  assurance  that  she 
was  his  wife.  That  the  complainant  and  defendant  had  not,  in  any 
l^al  sense,  entered  into  ^  valid  contract  by  virtue  of  this  cere- 
monial marriage  in  1888,  must  be  declared,  under  the  rule  es- 
tablished in  Colling  v.  Voorhees,  supra,  and  continued  cohabita- 
tion, without  other  proof  of  intention  to  change  its  illicit  character, 
would  not  alter  the  original  status  of  the  parties  when  the  impedi- 
ment was  removed.  Proof  of  such  change  of  intention  I  find  in 
this  case.  No  particular  words  are  necessary  to  declare  or  express 
a  change  of  intention.  If  from  vrhait  was  said  by  them  it  can  be 
gathered  that  the  parties  have  entered  into  a  contract  to  live  thence- 
forth as  husband  and  wife,  and  to  abandon  the  old  relation,  and 
substitute  therefor  a  matrimonial  status,  it  will  be  sufficient.  The 
proofs  show  that  as  soon  as  the  complainant  and  defendant  learned 
that  her  husband  had  divorced  the  defendant,  and  at  a  time  when 
she  was  free  to  marry,  she  said  to  complainant:  "George,  am  I 
your  wife?"  to  which  he  replied,  "Yes,  you  are  my  wife  before 
God."  They  were  not  speaking  of  the  past  or  future,  but  of  the 
present.  Am  I  your  wife?  was  the  appeal  of  defendant,  and  with 
an  assurance  from  complainant  that  she  then  was  his  wife,  what 
liad  been  before  unlawful  was  abandoned,  and  thereafter  they  were 
living  under  a  new  agreement,  by  the  terms  of  which  she  became 
Ws  lawful  wife,  and  was  so  treated  and  recognized  by  complain- 
ant from  189s  to  1903,  when  he  abandoned  her. 
The  bill  of  complaint  wjU  be  dismissed,  with  costs. 
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2.  Voidable  Marriages. 

G V.  G.. * 

Chancery.  67  Eq.  30 ;  56  Atl.  736. 

Pitney,  V.  C,  (after  stating  the  facts).  The  record,  as  it  now 
stands,  presents  questions  of  some  novelty.  Cases  of  impotence, 
especially  in  this  court,  are  so  rare  that  the  rulfes  governing  the 
action  of  the  courts  in  such  cases  are  not  thoroughly  settled.  In 
England  the  notion  seems  to  have  been  entertained  formerly  that 
complete  impotence  rendered  the  marriage  void  at  initio,  precisely 
the  same  as  would  the  existence  in  life  at  the  time  of  the  marriage 
of  an  undivorced  spouse  of  one  or  the  other  of  the  parties,  or  the 
fact  that  the  parties  were  related  within  the  prohibited  degrees 
of  consanguinity.  This  is  evidenced  by  the  mode  in  which  suits 
were  framed.  The  English  judicial  reports  show  that  suits  for  a 
declaration  of  nullity  on  account  of  impotence  were  framed  in  this 
wise :  A.,  falsely  called  B.,  v.  B.  This  was  the  form  used  in  suits  for 
nullity  for  the  other  two  causes  mentioned.  But  the  later  cases 
establish  clearly  the  doctrine  that  contracts  of  marriage  between 
parties,  one  of  whom  is  impotent,  are  voidable,  merely.  In  this 
state,  by  the  revision  of  March  27,  1874,  p.  315,  §  4,  it  was  for  the 
first  time  declared  that  "divorces  from  the  bond  of  matrimony  may 
be  decreed  in  case  the  parties,  or  either  of  them,  were,  at  the  time 
of  such  marriage,  physically  and  incurably  impotent;  and  all  mar- 
riages in  such  case  shall  be  invalid  from  the  beginning  and  ab- 
solutely void''— thus  placing  such  a  marriage  upon  the  same  basis 
as  disability  on  account  of  a  former  husband  or  wife  living,  or  on 
account  of  a  marriage  within  the  degrees  of  kinship  prohibited  by 
law,  except  that  the  issue  of  marriages  within  the  degrees  prohib- 
ited by  law  were  not  rendered  ill^timate.  This  classification  was 
clearly  illogical,  in  that  it  made  no  distinction  between  a  decree  for 
nullity  and  a  decree  of  divorce.  That  such  a  distinction  exists  was 
pointed  out  in  the  case  of  Rooney  v.  Rooney,  54  N.  J.  Eq.,  231,  at 
page  241.  34  Atl.  682.  The  Legislature  in  the  revision  of  the 
divorce  act  of  1902  (P.  L.  1902,  p.  502),  has  changed  the  classifi- 
cation, and  has  provided  for  decrees  of  nullity  in  the  case  of 


*Part  of  the  opinion  is  omitted. 
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another  spouse  living  at  the  time  of  the  second  marriage,  and  of 
marriage  between  parties  wSthin  the  prohibited  d^rees  of  con- 
sanguinity; and  has  provided  for  decrees  of  divorce  from  the  bond 
of  matrimony  in  the  cases  of  adultery,  desertion,  and  incurable 
impotence,  using  the  following  language:  "In  case  the  parties,  or 
either  of  them  was  at  the  time  of  the  marriage  physically  and  in- 
curably impotent,  or  was  incapable  of  consenting  thereto,  and  the 
marriage  han  not  been  subsequently  ratified."  This  classification  is 
more  logical.  The  two  causes  for  nullity  ab  initio  present  the 
case  of  an  absolute  incapacity  of  one  of  the  parties  to  contract  a. 
marriage,  and  the  validity  of  such  a  marriage  may  be  impeached 
at  all  times,  in  all  places,  by  all  parties,  and  for  all  purposes.  The 
only  value  of  a  judicial  decree  of  nullity  in  such  cases  is  that  it 
works  an  estoppel,  and  settles  the  question  of  fact  for  all  time,  and 
so  dispense?  in  subsequent  cases  with  prpot  in  pais  of  the  disability* 
In  a  case  of  impotency  the  parties  have  the  power  to  contract,  and 
the  marriage  is  binding  for  all  purposes,  unless  it  is  dissolved  by 
a  decree  of  a  court  at  the  instance  of  the  party  having  the  right  to 
make  the  complaint.  Thus  it  seems  to  me  clear  that  the  widow  of 
an  impotent  husband  would  be  entitled  to  dower  in  his  estate,  in 
the  absence  of  a  decree  of  dissolution.  The  ground  upon  which 
the  decree  of  dissolution  is  based  is  not  an  original  incapacity  to 
contract,  but  the  entire  and  complete  failure  of  the  consideration 
of  the  marriage  contract.  Hence  the  better  doctrine  is  that  the 
KJontract  of  marriage  is  voidable  merely,  and  not  void  ab  initio. 
The  section  relating  to  impotence  in  the  act  of  1902  varies  from 
that  of  1874  in  another  important  particular.  That  of  1874,  as  we 
have  seen,  declares  the  contract  "invalid  from  the  beginning  and 
absolutely  void."  That  of  1902  gives  the  right  of  divorce,  with  the 
proviso,  "and  the  marriage  has  not  been  subsequently  ratified." 
Thus  it  appears  that  it  not  only  has  not  declared  the  marriage  void 
ab  initio,  but  has.  as  I  read  the  statute,  assumed  that  it  may  be 
ratified.  This  construction  is  undoubtedly  the  true  one,  unless  it 
can  be  held  that  the  wbrds  "has  not  been  subsequently  ratified" 
relates  only  to  the  member  of  the  sentence  immediately  preceding 
it,  VIZ.,  "or  was  incapable  of  consenting  thereto."  Be  that  as  it 
may,  the  clear  trend  of  authority,  as  I  have  stated,  is  that  the  mar- 
riage is  not  void  ab  initio,  but  merely  voidable  at  the  instance  of 
the  disappointed  party.  If  that  is  so,  then  the  correct  doctrine  is 
that  such  party  may  ratify  it.    It  is  suggested  with  much  force  that 
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such  ratification  may  result  from  a  long-continued  acceptance  and 
•enjoyment  of  the  benefits  of  a  merely  Platonic  marriage,  so  that 
the  dis24>pointed  party  will  not  be  permitted,  after  such  long  en- 
joyment, to  repudiate  the  contract.  This  subject  is  elaborately  dis- 
cussed and  carefully  considered,  with  a  complete  citation  of  author- 
itieSy  in  several  English  cases. 

The  first  is  that  of  H f.  c.  C v.  C ,  heard  below, 

in  i860,  before  Sir  Cresswell-Cresswiell,  Sir.  Edward  Vaughan- 
Williams,  and  Sir  George  Bramwdl,  reported  in  i  Swabey  &  Tris- 
tam,  p.  605,  29  L.  J.  Mat.  p.  81,  6  Jur.  N.  S.  p.  348,  and  on  ap- 
peal, sub  nomine  Castleden  v.  Castleden,  9  H.  L.  Cas.  186.  There 
as  here,  the  petitioning  wife  had  lived  for  several  years  with  her 
husband;  then,  ascertaining  his  impotence,  one  of  her  parents 
•diarged  him  with  it,  and  he  refused  to  live  further  with  his  wife. 
She  then  for  a  few  years  supported  herself,  and  then  compelled 
her  husband  indirectly  to  furnish  her  with  a  complete  or  partial 
support,  which  she  accepted.  She  failed  in  her  suit,  partly  on  the 
ground  that  she  had  not  resorted  to  the  extreme  process  of  the 
English  court  to  compel  her  husband  to  submit  to  physical  examin- 
ation, and  hence  had  not  furnished  the  best  evidence  of  his  im- 
potence, but  mainly,  as  I  think  the  several  judgments  plainly  show, 
1)ecause  she  had  ratified  the  marriage  contract  by  long  acquiescence 
and  accepting  support  from  her  husband. 

The  next  case  is  that  of  M f.  c  B v.  B (1864) 

before  the  judge  ordinary,  Sir  Cresswell-Cresswell,  reported  in  33 
L.  J.  Mat.  p.  203.  The  parties  were  married  in  August,  1853, 
when  the  petitioning  wife  was  29  years  old.  The  husband  was 
incurably  impotent,  and  the  suit  was  brought  10  years  later.  The 
petitioner  admitted  that  she  had  brought  the  suit,  in  part  at  least 
for  the  purpose  of  vindicating  herself  from  the  nmiors  or  reports 
which  were  circulated  that  the  separa^on  which  occurred  in  that 
year  was  due  to  her  violent  temper,  and  that  she  was  insane,  and 
not  fit  to  cohabit  'as  a  wife.  Her  petition  was  refused  on  the 
j^und  that  it  was,  to  use  the  expression  of  the  English  jurists, 
""not  sincere,  but  due  to  other  motives." 

A  third  case,  and  one  more  nearly  in  point,  is  that  of  Reynolds, 
alias  Wilkins,  v.  Reynolds,  45  L.  J.  Prob.  89,  also  reported  in  I 
L.  R.  Prob.  Div.  (1876)  p.  405,  decided  by  Sir  Robert  Phillimore 
in  a  considered  and  written  judgment  There  the  parties  were 
married  in   1849,  and  the  wife  brought  her  suit  in  1875.    'The 
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proofs  showed  that  the  husband  yfSiS  impotent  by  reason  of  mal- 
formation, that  they  lived  together  for  a  year  and  nine  months 
and  then  separated,  to  use  the  language  of  the  wife,  "because  he  ill- 
treated  me,  and  because  we  did  not  live  comfortable."  They  lived, 
separate  for  9  years,  and  she  then  returned  to  her  husband  and 
lived  with  him  for  five  and  one-half  years,  and  then  separated,  by 
reason,  as  she  said,  of  his  illtreatment  and  his  impotence.  They 
then  lived  separate  until  1875.  It  was  held,  after  an  elaborate 
citation  of  authorities,  that  the  petitioner  was  not  entitled  to  suc- 
ceed, because  she  had  not  shown  two  requisite  elements — sincerity 
and  promptness. 

Another  English  case  worth  mentioning  is  that  of  M ,  alias 

D ,  V.  D ,  reported  in  10  L.  R.  Prob.  Div.  (1885),  pp.  75, 

175.  There  a  suit  was  brought  by  the  wife  against  her  husband 
for  nullity  for  impotence,  and  a  cross-suit  by  the  husband  against 
the  wife  for  divorce  for  adultery.  The  suit  for  impotence  was  first 
tried,  and  the  decree  was  granted.  The  adultery  was  not  pleaded 
as  a  defense  in  the  nullity  suit,  nor  does  it  appear  that  the  impot- 
ence wa^  pleaded  as  a  defense  in  the  suit  for  adultery,  but  the 
proofs  in  the  suit  for  nullity  showed  strong  probability  of  adultery. 

The  petitioner  contends  that  the  present  case  shows  ratification 
by  the  defendant,  also  lack  of  sincerity  on  her  part.  It  seems  to 
me  that  the  point  is  well  taken.  The  defendant  after  living  20 
years  with  the  petitioner  in  the  hope  of  recovering  his  virility,  in- 
stead of  suing  for  nullity,  separated  herself  from  him  and  ac- 
cepted a  competent  support  from  him  for  10  years,  and,  so  far  as 
appears,  would  have  continued  so  to  accept  if  he  had  not  upon  dis- 
covery of  her  adultery  with  another  man,  brought  suit  for  a  div- 
orce. This  conduct  on  her  part  was  a  distinct  affirmance  of  the 
marriage  relation. 


KERN  V.  KERN. 

Chancery,  51  Eq..  574;  26  Atl.,  837. 

Bill  to  annul  a  marriage  by  Harry  Kern,  by  his  guardian,  against 
Rachel  Kern,  or  Rachel  Johnson.  Heard  on  pleading^  and  proofs. 
Decree  for  defendant 
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Green,  V.  C.  This  bill  is  filed  to  annul  i  ttiarriag:e  solemnizerf 
between  Harry  Kern  and  Rachael  Johnson,  on  the  ground  of  the 
alleged  mental  incapacity  of  Harry  Kern  to  enter  into  a  marriage 
contract.  The  suit  is  not  brought  by  the  wife  to  be  relieved  of  the 
contract  on  the  ground  that  she  had  been  deceived,  nor  is  it  an  effort 
by  the  husband  to  be  absolved  from  the  responsibility  he  has  as- 
sumed, but  was  instituted  by  his  brother  Frank  J.  Kern,  as  next 
friend,  it  being  alleged  that  Harry  Kern  was  at  the  time  of  the 
ceremony,  and  still  is,  a  lunatic.  The  bill  avers  that  Harry  Kern 
is  the  owner  of  an  estate  estimated  to  be  of  the  value  of  $20,000. 
The  brother,  Frank  J.  Kern,  who  commenced  this  action,  on  hid 
brother's  death  intestate,  or  if  without  testamentary  capacity,  and 
without  lawful  issue,  will  become  entitled,  as  next  of  kin,  to  a  por- 
tion of  this  estate.  Harry  Kern's  property  was  originally  inherited 
from  his  father,  but  has  been  partially,  at  least,  changed  in  charac- 
ter by  the  management  of  the  alleged  lunatic,  who  it  appears  has 
been  left  in  the  control  of  his  estate  until  a  period  subsequent  to 
his  marriage.  He  has  been  since  June  11,  1892,  confined  in  the 
state  lunatic  asylum  at  Trenton,  under  proceedings  taken  under 
the  statute,  based  on  certificates  made  by  two  resident  physician^ 
of  Atlantic  City,  where  he  lived  at  the  time  of  his  marriage,  and 
subsequent  thereto,  which  proceedings  were  taken  after  the  mar- 
riage at  the  instigation  of  his  brother  Frank,  who  also  prosecuted 
an  inquisition  de  lunatico  inquirendo  in  this  court,  the  writ  being 
issued  and  executed  at  Atlantic  City  after  his  removal  to  the  asy- 
lum. The  finding  of  the  jury  was  "that  the  said  Harry  Kern  was 
at  the  time  of  taking  the  inquisition  a  lunatic,  and  of  unsound 
mind,  and  did  enjoy  'lucid  intervals,'  so  that  he  is  not  capable  of 
the  government  of  himself,  his  lands,  tenements,  goods,  and  chat- 
tels, and  that  he  has  been  in  the  same  state  of  lunacy  for  the  space 
of  five  years  last  past  and  upwards."  Subsequently,  another  broth- 
er, George  W.  Kern,  was  appointed  by  the  Orphan's  Court  of  Atlan- 
tic County  guardian  of  the  person  and  property  of  the  adjudged 
lunatic,  and  said  guardian,  having  applied  by  petition,  has  been 
made  the  party  complainant  to  prosecute  this  suit.  The  marriage 
ceremony  between  these  parties  was  solemnized  at  Atlantic  City  on 
Wednesday,  the  ist  day  of  June,  1892,  by  the  Reverend  James  H. 
Payran,  a  clergyman  of  30  years'  ministration  at  that  place.  He 
was  called  upon  to  perform  the  ceremony  that  evening,  and  went 
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to  the  residence  of  Harry  Kern  in  obedience  to  his  summons.  He 
was  met  on  the  street  by  the  brother,  Frank  Kern,  and,  in  con- 
sequence of  what  was  said  by  him.  instituted  an  investi^tion  into 
the  mental  capacity  of  Harry  to  enter  into  this  contract. 
The  clerg3rman  appears  to  be  a  ja^entleman  of  educa- 
tion and  keen  perception,  and  states  that  he  enf^ai^td  in  a  conversa- 
tion with  the  bridegroom,  in  order  to  satisfy  his  mind  upon  that 
question.  He  states  that  he  would  not  have  performed  the  cere- 
mony without  being  thoroughly  satisfied  on  the  point,  his  vigilance 
in  that  regard  having  been  aroused  by  the  interview  with  the  broth- 
er in  the  street.  After  a  conversation  lasting  from  20  minutes  to 
half  an  hour,  according  to  his  estimate  of  the  time,  he  says  that  he 
saw  no  reason  why  he  should  not  join  the  two  in  lawful  wedlock. 
There  were  present  at  the  time,  besides  the  parties  in  question,  a 
brother  of  the  bride  and  his  wife,  and  Mrs.  Sibley,  the  housekeep- 
er of  the  brother  Frank;  Harry  at  that  time  living  in  the  same 
house.  Preparations  had  evidently  been  made  for  the  event.  After 
the  ceremony  the  minister  was  paid  his  fee,  and  took  his  depart- 
ure. The  persons  remaining  partook  of  an  entertainment  which  had 
been  prepared,  and  after  the  brother-in-law  and  his  wife  had  left, 
the  newly-married  couple  retired  to  their  bedroom,  where  they 
slept  together  that  night,  during  which  the  marriage  was  consum- 
mated. The  next  morning  according  to  the  wife's  statement,  her 
husband,  in  consequence  of  the  opposition  of  his  brother  Frank  and 
the  housekeeper  to  his  marriage,  went  to  Philadelphia  for  the  os- 
tensible purpose  of  seeing  another  brother,  George,  who  resided 
in  that  city.  He  remained  in  Philadelphia  until  the  Wednesday 
following.  After  his  departure  from  home  his  wife  returned  to 
her  brother's,  who  lived  but  a  short  distance  from  the  residence  of 
Harry  Kern.  She  left  the  house,  as  she  says,  in  consequence  of 
the  manner  in  which  she  was  treated  by  Frank  and  the  housekeep- 
er. So  far  as  the  housekeeper's  treatment  of  her  was  concerned,  it 
must  have  been  prior  to  the  marriage  and  during  the  evening,  as 
the  housekeeper  says  she  went  away  the  next  day  before  they  were 
up.  On  Harry  Kern's  return  to  Atlantic  City,  he  wrote  the  fol- 
lowing note  to  his  wife,  and  sent  it  to  her  brother's :  "Atlantic  City. 
My  Dear  Wife.  I  rived  home  all  right  and  come  awrong  to  night 
I  will  fix  all  right  x  and  dount  worrow  a  Bout  any  thing  and  hop- 
ing you  are  all  well  x  Your  Dear  Husbbean  ant."  On  receiving  it,  she 


Digitized  by 


Google 


Kern  v.  Kern  65 

went  round  to  the  house,  and  shared  his  bed  with  him,  and  during 
that  night  sexual  intercourse  took  place  between  them.  This  was 
the  night  of  the  8th  of  June,  and  on  the  nth,  the  warrant  having 
been  obtained,  Harry  Kern  was  taken  by  the  marshal  of  the  city 
to  the  lunatic  asylum  in  Trenton.  No  notice  of  the  proceedings 
de  lunaJtxco,  which  were  initiated  on  the  22d  of  June,  were  given  to 
the  wife.    He  is  still  in  confinement  at  the  asylum. 

The  question  is  whether  Harry  Kern  at  the  time  of  his  marriage 
was  of  sufficient  mental  capacity  to  enter  into  a  matrimonial  con- 
tract. The  clear  weight  of  the  evidence  is  that  he  was  not  a  per- 
son of  strong,  healthy  intellect,  that  his  mental  powers  were  to 
some  extent  impaired,  and  that  such  had  always  been  his  condition. 
Every  valid  contract  requires  the  concurrence  of  two  or  more  per- 
sons, each  of  sufficient  mental  capacity  to  give  an  intelligent  con- 
sent thereto.  This  requisite  applies  as  well  to  matrimonial,  as  to 
commercial  and  property,  contracts.  The  old  doctrine  that  the 
mind,  though  it  has  different  faculties,  is  one  and  indivisible,  and 
that,  if  any  of  its  parts  is  disordered,  or  if  it  is  in  any  way  dis- 
eased, or  its  healthy  operation  in  any  fimction  disturbed,  it  is  an 
unsoundness  of  mind  which  affects  the  whole  organ,  and  renders 
the  person  legally  of  unsound  mind,  and  incapable  of  entering  into 
a  civil  contract,  is  no  longer  recognized.  The  question  under  the 
present  state  of  the  law  is  not  whether  the  mind  of  the  party  was  in 
any  wise  affected  or  impaired,  but  whether,  such  being  the  case, 
.the  impairment  or  defect  of  the  mind  operated  upon  or  inspired  the 
act  which  is  the  subject-matter  of  consideration;  for.  admitting 
that  the  party  was  subject  to  some  delusion,  or  that  his  mind  was  in 
some  faculty  impaired,  if  the  act  challenged  is  not  traceable  to,  and 
has  not  probably  been  influenced  by,  the  defect  of  intellect,  but  is 
the  result,  so  to  speak,  of  the  action  of  the  unimpaired  faculties  of 
his  mind,  it  will  not  be  disturbed.  The  subject,  in  its  relation  to  tes- 
tamentary capacity,  is  considered  by  Vice  Chancellor  Van  Fleet  in 
Middleditch  v.  Williams,  45  N.  J.  Eq.  726,  17  Atl.  Rep.  826,  (re- 
versed in  47  N.  J.  Eq.,  585,  21  Atl.  Rep.,  290,  on  a  technical  ground), 
and  he  there  refers  to  the  principal  authorities.  Chief  Justice  Cock- 
bum  in  Banks  v.  Goodfellow,  (1870.)  L.  R.  5  Q.  B.  549,  and  in 
which  he  says  the  question  was  presented  in  that  court  for  the  first 
time,  after  considering  the  effect  of  delusion  as  presented  in  the 
case,  says,  (at  page  566) :  "It  may  be  here  not  unimportant  to  ad- 
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vert  to  the  law  relating  to  unsoundness  of  mind  arising  from  anoth* 
er  cause,  namely,  from  want  of  intelligence  occasioned  by  defective 
organization,  or  by  supervening  physical  infirmity,  or  the  decay  of 
advancing  age,  as  distinguished  from  mental  derangement;  such 
defect  of  intelligence  being  equally  a  cause  of  incapacity.  In  these 
cases  it  is  admitted  on  all  hands  that,  though  the  mental  power  may 
be  reduced  below  the  ordinary  standard*  yet  if  there  be  sufficient  in- 
telligence to  understand  and  appreciate  the  testamentary  act  in  its 
different  bearings,  the  power  to  make  a  will  remains.  It  is  enough 
if,  to  use  the  words  of  Sir  Edward  Wiluams  in  his  work  on  Ex- 
ecutors, the  'mental  faculties  retained  sufficient  strength  fully  to 
comprehend  the  testamentary  act  about  to  be  done.' "  Bell,  C.  ],, 
in  Concord  v.  Rumney,  45  N.  H.  423,  (at  page  428,)  says:  "In  no 
case  at  the  present  day  is  it  a  mere  question  whether  the  party  is 
insane.  The  point  to  be  established  is  whether  the  party  is  so  in- 
sane as  to  be  incapable  of  doing  the  particular  act  with  understand- 
ing and  reason."  There  seems  to  be  less  difficulty  in  bringing  to  a 
test  the  acts  of  a  person  whose  mind  in  its  normal  condition  had 
been  sound,  but  which  has  subsequently  become  affected,  and  sub- 
ject to  some  delusion,  than  to  establish  any  test  with  reference  to 
the  acts  of  one  whose  mind  is  weak  or  undeveloped ;  for  in  the  first 
class  the  characteristics  of  the  mania  or  delusion  will  probably  make 
themselves  apparent  in  the  act,  while  as  to  the  other,  the  border  line 
between  mental  capacity  and  imbecility  is  so  dim  and  indefinite 
that  it  is  often  difficult  to  determine  whether  the  act  has  been  guid- 
ed by  the  light  of  reason,  or  done  within  the  shadow  of  a  darkened 
intellect.  The  rule  as  to  the  mental  capacity  requisite  in  cases  of  or- 
dinary contracts  is  well  settled  in  this  state,  and  is  thus  stated  by 
Vice  Chancellor  Van  Fleet  in  Davren  v.  White.  42  N.  J.  Eq.  569, 
7  Atl.  Rep.  682 :  "The  test  in  the  class  of  cases  to  which  this  case 
belongs  is,  did  the  person  whose  act  is  brought  in  judgment  possess 
sufficient  ability  at  the  time  he  did  the  act  to  understand,  in  a  rea- 
sonable manner,  the  nature  and  effect  of  his  act,  or  the  business  he 
was  transacting.  If  he  did,  his  act  is  valid.  He  may  have  been  old 
or  enfeebled  by  disease,  or  irrational  upon  some  subject,  yet,  if  he 
had  sufficient  ability  to  comprehend,  in  a  reasonable  manner,  what 
he  was  doing,  his  act  will  bind  him.    This  is  the  rule  in  the  absence  *^ 

of  fraud."    See,  also,  Lozear  v.  Shields,  23  N.  J.  Eq.  509 ;  Eaton  v. 

Eaton,  37  N.  J.  Law,  108;  Hill  v.  Day,  34  N.  J.  Eq.,  150;  Blakeley 
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V.  Blakeley,  33  N.  J.  Eq.  502.  The  weight  of  the  authorities  is 
that  no  greater,  if  as  much,  mental  capacity  is  requisite  to  make 
binding  matrimonial,  than  is  required  to  make  ordinary  business 
contracts,  or  a  valid  testamentary  disposition  of  one's  estate.  In 
Turner  v.  Meyers,  i  Hagg.  Consist.,  414,  Sir  William  Scott  says: 
"The  answers  given  by  her  certainly  show  some  understanding,  al- 
though a  defective  one,  and  these  afford  higher  evidence  of  the  true 
state  of  her  mind  than  the  opinions  of  any  witnesses  on  the  sub- 
ject could  do.  There  may  be  so  much  imbecility  as  to  render  her 
incapable  of  making  contracts  which  would  bind  her  estate,  but  this 
imbecility  does  not  appear  to  exist  in  so  great  a  degree  as  to  in- 
capacitate her  from  contracting  marriage." 

Judges  have  made  attempts  to  formulate  some  rule  to  be  applied 
as  a  test  without  any  very  satisfactory  results.  In  Browning  v. 
Reane,  2  Phillim,  Ecc,  69,  Sir  John  NichoU  says :  "If  the  incapacity 
be  such,  arising  from  eitiher  or  both  causes,  [idiocy  or  lunacy,]  that 
the  party  is  incapable,  from  mental  imbecility,  to  take  care  of  his 
or  her  own  person  and  property,  such  an  individual  cannot  dispose 
b{  her  person  or  property  by  the  matrimonial  contract  any  more 
than  by  any  other  contract."  Objections  have,  however,  been  urged 
to  this  attempted  solution  of  the  problem,  i  Bish.  Mar.,  Div.  & 
Sep.,  §§  589-599.  As  is  said  by  Sir  James  Hannen  in  Durham  v. 
Durham,  10  Prob.  Div.  80  (at  page  82:)  "Every  case  of  this  kind 
must  be  decided  upon  its  own  facts.  Nor  do  I  consider  that  it  would 
be  useful  to  borrow  from  my  predecessor,  or  to  attempt  myself  to 
form,  and  exact  definition  of  what  constitutes  soundness  of  mind 
I  accept,  for  the  purpose  of  this  case,  the  definition  which  has  been 
substantially  agreed  upon  by  the  counsel  to  whom  I  have  to  express 
my  obligations  for  the  very  able  assistance  they  have  given  me, 
namely,  a  capacity  to  understand  the  nature  of  the  contract,  and 
the  duties  and  responsibilities  which  it  creates.  It  is  to  be  observed, 
however,  that  this  only  conceals  for  a  moment  the  difficulties  of  the 
inquiry,  for  I  have  still  to  determine  the  meaning  to  be  attached  to 
the  word  'understand.'  If  I  were  to  attempt  to  analyze  this  expres- 
sion, I  should  encounter  the  same  difficulties  at  some  other  stage 
of  the  investigation  with  reference  to  some  other  phrase,  and  I  shall 
still  have  to  determine,  on  a  review  of  the  whole  facts,  whether  the 
respondent  came  up  to  the  standard  of  sanity,  which  I  must  fix  in 
my  own  mind,  though  I  may  not  be  able  to  express  it.    I  may  say 
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this  much  in  the  outset,  that  it  appears  to  me  that  the  contract  of 
marriage  is  a  very  simple  one,  which  does  not  require  a  higfh  degree 
of  intelligence  to  comprehend.  It  is  an  engagement  betw'een  a  man 
and  woman  to  live  together,  and  love  one  another,  as  husband  and 
wife,  to  the  exclusion  of  all  others.  This  is  expanded  in  the  prom- 
ises of  the  marriage  ceremony  by  words  having  reference  to  the 
natural  relations  which  spring  from  that  engagement,  such  as  pro- 
tection on  the  part  of  the  man,  and  submission  on  the  part  of  the 
woman.  I  agree  with  the  solicitor  general,  that  a  mere  comprehen- 
sion  of  the  words  of  the  promises  exchanged  is  not  sufficient.  The 
mind  of  one  of  the  parties  may  be  capable  of  understanding  the 
language  used,  but  may  yet  be  affected  by  such  delusions,  or  other 
symptoms  of  insanity,  as  may  satisfy  the  tribunal  that  there  was 
not  a  real  appreciation  of  the  engagement  apparently  entered  into." 
The  same  learned  judge,  in  the  same  book,  (at  page  95,  in  Hunter 
v.  Edney,  10  Prob.  Div.)  says:  "The  question  which  I  have  to  de- 
termine is  not  whether  she  was  aware  that  she  was  going  through 
the  ceremony  of  marriage,  but  whether  she  was  capable  of  under- 
standing the  nature  of  the  contract  she  was  entering  into,  free  from 
the  influence  of  morbid  delusions  upon  the  subject."  Houston,  J., 
in  Elzey  v.  Elzcy,  i  Houst.,  308-3 ig,  says:  "It  would  be  danger- 
ous, perhaps,  as  well  as  difficult,  to  prescribe  the  precise  degree  of 
mental  vigor,  soundness  and  capacity  essential  to  the  validity  of 
such  an  engagement,  which,  after  all,  in  many  cases,  depends  more 
on  the  sentiments  of  mutual  esteem,  attachment,  and  affection, 
which  the  weakest  may  feel,  as  well  aS  the  strongest  intellects,  than 
on  the  exercise  of  a  clear,  unclouded  reason,  or  sound  judgment, 
or  intelligent  discernment  and  discrimination,  and  in  which  it 
differs,  in  a  very  important  respect,  from  all  other  civil  contracts." 
Bishop,  in  I  Bish.  Mar.,  Div.  &  Sep.,  §§  59Q-601,  inter  alia,  says: 
**Marriage  is  the  legal  bond  around  affections  assumed  to  be  already 
united,  and  the  blending  in  law  of  two  lives  into  one;  and  while  it 
is  in  some  degree  of  the  head,  it  is  primarily  and  chiefly  of  the 
heart.  Hence,  in  reason,  the  test  question  should  be  whether  or 
not  the  parties  have  the  capacity  of  mind  required  for  duly  compre- 
hending this  union  ?  *  *  *  The  question,  *  *  *  in  a  marriage  case, 
is  whether  the  alleged  insane  person  acted  rationally  regarding  mar* 
riage,  and  the  particular  one  in  dispute;  not,  indeed,  whether  his 
conduct  was  wise,  but  whether  it  proceeded  from  a  mind  sane  as 
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respects  the  thing  done.  ♦  *  *  Practically,  persons  coming  togeth- 
er in  true  marriage,  not  in  mere  marriage  for  convenience,  say  to- 
gether, in  effect,  *We  so  love  each  other  that  we  bind  ourselves  in 
law  to  continue  this  love,  and  live  together  in  the  way  of  husband 
and  wife,  in  mutual  dependence  and  support,  to  the  exclusion  of  all 
adverse  loves  and  doings,  during  our  joint  lives/  If  this  is  sane- 
ly done,  it  is  marriage ;  insanely,  it  is  not,  and  any  added  description 
of  capacity  for  a  mental  process,  which,  in  fact,  is  but  rardy  gone 
through  with  by  anybody,  is  believed  to  be  more  confusing,  especial- 
ly to  a  jury,  than  helpful." 

The  weight  of  the  evidence  is  that  Harry  Kem*s  infirmity  is  that 
his  mind  has  not  been  fully  developed,  and  the  question  is,  had  he 
sufficient  mental  capacity  to  understand  the  marriage  contract? 
This  is  not  to  be  solved  by  the  opinions  of  persons  who  have  been 
brought  in  contact  with  him,  for,  however  eminent  may  be  the  au- 
thority, we  must,  on  such  an  issue,  be  guided  by  the  conduct  and 
acts  of  the  party  when  he  has  been  called  upon  to  exercise  such 
abilities  as  he  may  possess.  Each  case  must  be  decided  on  its  own 
circumstances,  and  the  ability  of  the  party  to  understand  can  in  no 
more  satisfactory  way  be  ascertained  than  by  referring  to  his  con- 
duct in  other  transactions.  A  result  so  important  to  this  defendant 
as  the  nullity  of  her  marriage  should  not  be  reached  except  on  the 
most  convincing  proofs  of  facts  to  sustain  the  grounds  on  which  it 
is  sought  to  be  predicted.  Caruthers,  J.,  in  Cole  v.  Cole,  5  Sneed, 
57,  says :  "But  every  consideration  of  policy  and  humanity  admon- 
ishes us  that  a  contract  so  essentially  connected  with  the  peace  and 
happiness  of  individuals  and  families,  and  the  well-being  of  society, 
should  not  be  annulled  on  this  or  any  other  ground  not  clearly 
made  out.  The  consequences  in  many  cases  would  be  most  de- 
plorable. The  right  of  property  would  be  unsettled,  and  the  peace 
of  families  destroyed,  to  say  nothing  about  the  effects  upon  the  in- 
nocent offspring.  The  annulment  of  other  contracts  could  only  af- 
fect property,  but  this  could  do  that,  and  more, — it  could  tell  upon 
the  happiness,  character,  and  peace  of  the  parties.  The  appalling 
character  of  these  consequences  is  well  calculated  to  inspire  the 
courts  with  the  solemn  duty  of  requiring  a  clear  case  for  the  ap- 
plication of  the  general  principle  to  this  delicate  and  important  con- 
tract." 

The  evidence  produced  by  the  complainant  in  support  of  the  al- 
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l^fations  of  unsoundness  of  mind  of  Harry  Kern  consists,  in  the 
first  place,  of  the  inquisition;  next,  the  medical  testimony;  and, 
lastly,  the  evidence  of  persons  as  to  his  conduct  and  conversation. 

First,  as  to  the  inquisition.  It  is  insisted  on  the  part  of  the  com- 
plainant that  this  finding  is  not  only  prima  facie  evidence  of  the 
unsoundliess  of  mind  therein  found,  but  that,  under  the  statute  of 
15th  Geo.  II.  c.  30,  passed  in  1742,  it  renders  the  marriage  abso- 
lutely void.  But  this  marriage  took  place  previous  to  the  inquisi- 
tion, and  the  statute  only  makes  null  and  void  the  marriage  of  a 
person  who  has  previously  been  found  a  lunatic  by  an  inquisition. 
Sir  John  NichoU,  in  Portsmouth  v.  Portsmouth,  i  Hagg.  Ecc.  355, 
where  the  commission  had  been  executed  in  1823,  and  the  mar- 
riage attacked  had  been  solemnized  in  1814,  says:  "The  verdict 
would  not,  of  itself,  affect  the  validity  of  the  marriage  de  facto 
solemnized,  though  solemnized  within  the  time  of  the  finding  by  the 
jury.  The  finding  as  a  circumstance  and  a  part  of  the  evidence  in 
support  of  the  unsoundness  of  mind  at  the  time  of  the  marriage,  but 
no  more ;  for  this  Court  must  be  satisfied  by  evidence  of  its  own 
that  grounds  of  nullity  existed."  But,  again,  it  was  of  too  recent 
enactment  to  be  called  part  of  the  common  law,  and  there  is  nothing 
to  show  that  the  statute  was  in  operation  in  the  colony  before  July 
2,  1776,  to  bring  it  within  the  clause  of  the  first  constitution.    Be- 

•  sides,  its  phraseology  indicates  that  it  could  only  have  been  intended 
to  be  enforced  in  Great  Britain.  The  inquisition  is  competent  evi- 
dence as  prima  facie  proof  of  the  finding  therein  contained,  but  is 

'  not  conclusive.  Hunt  v.  Hunt,  13  NL  J.  Eq.  161 ;  Yauger  v.  Skinner, 

.  14  N.  J.  Eq.  389;  Hill  V.  Day,  34  N.  J.  Eq.  150;  Mott  v.  Mott,  49 
N.  J.  Eq.  192,  22  Atl.,  Rep.  997.  The  medical  testimony  offered  by 
the  complainant  was  that  of  four  physicians.  Dr.  Fricke,  who  was 
the  family  physician  of  Harry  Kern's  parents,  and  who  had  been 
called  in  to  attend  him,  says:  "His  mind  was  diseased.  He  was 
what  we  call  an  insane  man,  or  a  crazy  person ;  that  is,  speaking 

'  from  a  medical  point  of  view.  He  was  in  a  disturbed  mental  con- 
dition, and  not  fit  to  take  care  of  himself  and  his  property."  Prior 
to  1887  he  was  all  right,  so  far  as  the  doctor  knew,  "but  he  was  such 

-a  kind  of  intelligent  fool,  he  could  never  be  sent  to  school;"  and, 
when  asked  what  his  delusions  were,  says  that  "he  was  afraid.  He 
could  not  go  out  alone  for  fear  people  would  jump  on  him,  and 
injure  him,"  and  "he  would  not  go  out  without  his  brother  George 
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'being  with  him."  Again,  that  "George  would  be  injured,  and  that 
he  should  not  go  out  alone ;  that  he  was  afraid  he  would  be  injured. 
It  was,  in  common  language,  what  is  called  'mania/  His  delusions 
"had  grown  on  him."  The  doctor  never  considered  him  "a  person 
entirely  demented,  not  an  imbecile,  and  bom  so,  but  he  was  not 
very  bright."  Dr.  Ward,  the  eminent  medical  chief  of  the  state  asy- 
lum at  Trenton,  testifies,  as  the  result  of  his  almost  daily  examina- 
tion from  the  12th  of  June  to  the  time  of  the  trial,  that  Harry 
Kern's  case  is  "one  of  congenital  imbecility;  which  means  that  he 
was  bom  so,  and  he  is  not  a  sane  man  in  that  sense,  and  never  has 
"been ;"  that  he  may  have  a  proper  appreciation  of  what  is  going  on, 
but  could  not  form  a  rational  judgment  with  reference  to  the  eflFect 
of  it ;"  that  he  "could  know  that  he  was  getting  married  just  as  well 
as  any  one,  but  would  not  consider  the  consequences  at  all ;"  that 
"he  might  make  a  good  bargain,  but  has  not  the  ability  to  reason 
from  cause  to  effect ;"  that  "he  is  liable  to  be  imposed  on  by  per- 
sons for  whom  he  had  formed  any  particular  liking."  He  says: 
"In  insanity  there  are  cases  that  have  what  are  termed  'lucid  in- 
tervals,' in  which  there  is  a  suspension  of  active  delusion.  In  im- 
"becility  there  is  no  such  condition,  there  is  no  suspension  of  delu- 
sion. The  man  has  no  delusions  in  that  sense.  He  knows,  in  a 
general  way,  what  he  is  about,  just  as  a  small  boy  would  know  what 
a  sweet  apple  is,  but  he  cannot  reason  from  cause  to  effect."  That 
in  Kem's  case  "there  is  no  diseased  condition  in  the  sense  that  'lu- 
cid intervals'  may  exist.  It  is  a  want  of  development, — a  nonex- 
istence of  reason."  That  "it  is  certain  he  is  not  a  subject  of  mania. 
He  is  a  case  of  congenital  imbecility, — that,  and  nothing  more  or 
less."  Dr.  Armstrong,  who  has  been  his  attending  physician  for 
some  years,  says  he  concluded  he  was  in  a  condition  of  unsound 
mind ;  that  "his  mind  was  weak ;  never  had  been  developed ;"  that 
"he  was  in  a  condition  you  would  not  consider  in  good  sound  sense ; 
did  not  think  him  mentally  balanced;"  that  "there  was  a  lack  of 
mental  vigor ;  that  his  mind  was  not  right."  He  seems  to  base  his 
•opinion  of  the  unsoundness  of  mind  on  the  fact  that  he  was  sub- 
ject to  delusions  in  reference  to  his  physical  condition,  continually 
imagining,  without  reason,  he  was  suffering  from  different  com- 
,plaints,  and  a  marked  delusion  that  he  has  an  ability  to  physically 
;sce  the  inward  organs  of  another  person's  body.  Dr.  Wright,  the 
•other  resident  physician,  who  was  also  a  member  of  the  commission 
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that  executed  the  inquisition,  and  on  whose  certificate  he  was  sent 
to  the  asylum,  had  never  had  any  interview  with  him.  except  cm 
one  occasion,  when  he  went  to  his  house  for  the  purpose  of  making 
an  examination,  and  where  Kern  talked  at  first  quite  rationally,  but 
later  foolishly,  with  reference  to  a  hor^e.  The  doctor  says:  "His 
mind  was  demented;  perhaps  not  what  you  call  an  'imbecile,'  but 
really  unsound,.— insane.  I  should  take  it  that  way,"  and  "should 
judge  it  was  an  inherent  condition."  To  summarize  these  medical 
opinions :  Dr.  Fricke  thinks  that  he  is  not  an  imbecile,  and  bom  so, 
but  is  subject  to  mania,  with  the  delusion  that  persons  might  injure 
him  or  his  brother  George.  Dr.  Ward,  that  his  case  is  one  of  con- 
genital imbecility, — ^nothing  more  or  less ;  that  he  has  no  delusions 
in  the  ordinary  sense ;  that  it  is  a  want  o(  mental  development, — 
a  lack  of  ability  to  reason  from  cause  to  effect.  Dr.  Armstrong, 
who  rather  agrees  with  Dr.  Ward  in  his  characterization  of  the 
mental  condition,  bases  his  opinion  on  the  presence  of  delusions 
as  to  his  having  certain  diseases,  and  his  ability  to  see  inside  the 
bodies  of  other  persons.  Dr.  Wright,  who  says  he  is  not  an  expert 
on  insanity,  also  thinks  his  condition  inherent,  and  one  of  imbecility, 
and  that  he  had  a  very  unsound — a  very  unreliable — mind,  and 
forms  his  impression  from  his  disconnected  conversation,  which 
was  unintelligible  at  times. 

The  abstract  opinions  of  medical  experts  as  to  a  person's  mental 
condition  may  be  entirely  satisfactory  in  the  consideration  of  the 
subject  from  a  medical  stai^dpoint.  but,  in  the  solution  of  questions 
involved  in  judicial  investigation,  they  must  be  tested  and  qualified 
with  reference  to  the  facts  on  which  such  opinions  are  based.  A 
man  may  be  mentally  unsound  in  a  medical  point  of  view,  from 
certain  conditions  which  exist,  which  would  not  in  a  legal  sense 
relieve  him  from  responsibility.  He  may  be  subject  to  mania,  and 
medically  of  unsound  mind ;  yet.  if  the  peculiar  phase  of  mania  had 
no  influence  upon  the  act  brought  in  question,  such  act  is  not  in  the 
law  invalidated.  He  may  be  an  imbecile,  and  medically  of  un- 
sound mind,  but.  if  he  has  sufficient  mind  to  reasonably  understand 
the  act  which  is  brought  in  question,  he  is  legally  competent.  To 
judicially  determine  if  the  person  is  in  a  legal  sense  of  unsotmd 
mind  we  must  thereiv/re  have  the  facts  on  which  medical  gentle- 
men have  proceeded  in  forming  their  opinion.  The  mental  unsound- 
;jess  indicated  by  the  testimony  of  the  doctors  other  than  Dr.  Ward, 
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.as  well  as  of  the  other  witnesses,  consists  oi  what  is  called  in  the 
evidence  "delusion/*  as  well  as  what  is  really  weakness  of  intellect. 
The  manifestations  which  are  called  "deluiions"  by  the  doctors  antf 
the  witnesses  are  (i)  that  he  or  his  brother  George  would  be  in- 
jured if  they  went  out  alone, — an  unreasonable  fear  of  personal 
violence;  (2)  that  he  had  certain  disease^,'  (3)  that  he  could  phys- 
ically see  inside  of  other  persons'  bodies.  The  last  is  the  only  one 
that  can  in.  any  proper  sense  be  said  to  be  a  delusion,  or  "the  spon- 
taneous conception  and  acceptance  of  that  as  a  fact  which  has  no* 
real  existence  except  in  his  imaj^inatiort,  and  his  persistent  adher-- 
ence  to  it  against  all  evidence."  Smith  V.  Slnith.  (N.  J.  Prorog.  Ct.) 
25  Atl.  Rep.  II,  12.  It  is  certainly  a  harmless  fancy,  and  one  which' 
cQuld  not  affect  a  i)erson's  mental  capacity  to  understand  the  mar- 
riage contract.  As  to  the  others,  men  and  women  of  more  than^ 
average  intelligence  have  been  subject  to  groundless  fear  of  person- 
al safety,  and  to  an  in^p^nary  belief  of  their  having  some  particular 
disease,  without  a  suspicion  being  raised  as  to  their  mental  sound- 
ness. The  inquisition  finds  that  Harry  Kern  is  insane  and  of  un- 
sound mind,  with  lucid  intervals,  and  this  would  seem  to  be  the 
opinion  of  Dr.  Fricke.  If  this  is  to  be  considered  as  the  correct 
description  of  his  mental  condition,  the  question  to  be  solved  as  the 
controlling  one  in  this  investigation  is  whether  he,  at  the  time  of 
entering  into  the  marriage  contract,  was  enjoying  a  lucid  interval. 
If,  on  the  other  hand,  Dr.  Ward  correctly  states  that  condition,  the 
inquiry  must  be,  was  his  mind  so  undeveloped  as  to  incapacitate* 
him  from  understanding  the  marriage  into  which  he  entered?  for 
imbecility  is  a  condition  of  degree,  and  may  vary  from  absolute 
idiocy  to  almost  ordinary  mental  strength.  I  see,  however,  no  prac- 
tical diflFerence,  so  far  as  this  investigation  is  concerned,  because' 
we  must  ascertain  if  his  mind  was  such,  in  the  eyes  of  the  law,  as 
to  render  him  responsible  to  the  obligations  of  the  contract  entered* 
into,  whether  it  is  with  reference  to  a  lucid  interval,  or  with  refer- 
ence to  a  continuing  condition  of  weakness.  We  find  that  his  broth-- 
er  and  family  had  up  to  the  time  in  question  permitted  him  to  deaf 
with  his  whole  estate,  and  we  have  instances  proved  where  he  hai^ 
negotiated  contracts,  and  has  displayed  prudence  and  judgment  ill 
making  the  bargain.  Dr.  Ward  says  that  he  would  "regard  it  as 
very  unsafe  for  him  to  transact  business,  and  that  he  cannot  do  it 
with  any  safety,  either  for  himself  or  for  any  one  else,  for  any  long 
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period  of  time ;"  which  I  understand  to  mean  that  it  would  not  be 
safe  for  his  estate  for  him  to  embark  permanently  in  any  business 
as  an  emplojrment.  He  says,  further :  "It  is  quite  possible  he  might 
make  a  very  good  bargain,  but  he  has  not  the  ability  to  reason  from 
cause  to  eflFect.  As  in  cases  of  every  imbecile,  he  might  make  a 
good  bargain,  and  he  might  show  a  good  deal  of  acquisitiveness, 
but  any  friends  or  any  person  for  whom  he  had  formed  any  par- 
ticular liking  could  take  all  his  property  away  from  him."  Again : 
*'I  think  that  he  could  have  made  a  contract  at  any  time  as  well  as  he 
can  now.  He  has  no  idea  of  reasoning, — ^he  does  not  consider  from 
cause  to  effect  in  his  conclusions."  It  is  quite  apparent  that  the  un- 
development  of  Harry  Kern's  mind  which  Dr.  Ward  regards  as  its 
chief  defect  is  the  inability  to  reason  from  cause  to  effect.  His 
memory  of  past  events  is  accurate,  his  perception  of  the  present 
clear,  but  that  he  cannot  properly  reason  from  cause  to  effect  what 
will  result  from  what  he  or  others  do.  While  I  do  not  question  the 
correctness  of  Dr.  Ward's  opinion,  I  must  inquire,  is  this  infirmity 
so  great  as  to  invalidate  this  marriage?  We  find  that  he  has  mani- 
fested shrewdness  and  judgment  in  the  purchase  and  management 
of  his  property.  He  and  his  brother  Frank  each  purchased  proper- 
ty at  Pleasantville,  and,  his  brother  Frank  having  made  a  contract 
for  fruit  trees  to  put  out  on  the  place,  he  entered  into  negotiations 
with  the  agent  who  had  furnished  those  trees  to  supply  him  for 
his  own  property.  This  was  consummated  by  writing  a  letter,  of 
which  the  following  is  a  copy:  "April  12,  i8q2.  Mr.  Marcus  Har- 
ris— Dear  Sir :  Please  send  me  the  same  kind  of  fruit  trees  you  sold 
my  brother  Frank,  50  trees,  and  send  me  word  when  they  will  be 
delivered  in  Pleasantville  so  I  can  attend  to  them,  and  oblige,  Harry 
Kern,  120  Massachusetts  Ave.,  Atlantic  City," — indicative  of  a 
true  conception  of  the  conditions  under  which  his  brother  made  his 
purchase,  and  an  appreciation  of  what  was  necessary  in  the  im- 
provement of  his  lots.  This  was  afterwards  followed  by  another 
negotiation  with  the  same  person,  which  was  carried  on  orally,  an 
accoimt  of  which  is  given  in  detail  by  the  witness,  who  made  a 
memorandum  order  in  his  book,  specifying  the  number  and  kind  of 
trees,  shrubs,  and  rose  bushes,  part  of  which  were  to  be  shipped  to 
Pleasantville,  and  the  others  to  Atlantic  City,  which  memorandum 
was  signed  by  Kern  in  his  own  handwriting.  This  transaction 
would  indicate  that  he  understood  what  was  wanted  at  one  place 
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and  what  at  the  other,  and  on  the  2d  of  June — ^the  day  after  the 
marriage — ^the  same  witness  says  he  saw  him  in  the  yard  of  his 
liouse,  and  said  to  him:  "*Mr.  Kern,  you  oug^ht  to  beautify  this 
)rard/  'Well,'  said  he,  *do  you  do  this  kind  of  work?*  and  I  said, 
'Yes,'  and  he  said,  'What  do  you  think  it  will  cost?'  'Well,'  I  said, 
'it  is  according  to  how  many  trees  you  wtot.  If  you  get  the  trees 
•of  us.  we  will  make  a  contract  to  lay  it  out  for  you,' —  and  he  said, 
■'  You  send  me  the  trees,  and  then  we  will  talk  abput  it  after  the 
trees  come.'  "  The  witness  says  that  In  these  transactions  he  talked 
like  a  person  who  had  his  senses,  like  a  sane  man,  like  a  man  that 
knew  what  he  was  doing ;  that,  if  he  had  had  any  doubt  about  it,  he 
would  not  have  sold  him  the  goods.  He  purchased  a  piece  of  prop- 
erty of  Mrs.  Annie  Spittall,  consisting  of  a  house  and  lot,  with  the 
furniture  in  the  house.  He  made  an  examination  of  the  property 
himself.  He  walked  through  the  house  and  through  the  bam,  look- 
ing at  the  furniture,  and,  on  inquiring  the  selling  price,  attempted  to 
l)uy  it  cheaper.  Being  unable  to  do  so.  he  closed  the  bargain  for 
^1,800.  His  brother  Frank  was  with  him  on  this  occasion,  and 
attempted  to  get  the  better  of  his  brother  by  offering  $50  more  for 
the  property,  but  Harry  had  concluded  the  purchase  at  the  price 
named,  and  prided  himself  on  not  having  been  overreached  by  his 
brother.  There  were  two  mortgages  upon  the  property — one  of 
^900  and  the  other  of  $150.  which  he  was  to  take  up,  and  pay  the 
<lifference  in  cash.  Mr.  Spittall  says  that,  after  his  wife  told  him 
«he  had  sold  the  property  to  Harry,  he  said  to  him,  "  Your  brother 
Frank  has  offered  $50  more,  and  I  don't  want  to  sell  the  property 
ior  what  you  offer,"  and  he  said,  "Do  you  see  any  green  in  my 
eye?"  and  he  said,  "I  bought  the  place,  and  made  the  contract,  and 
paid  something  on  account,  and  I  am  going  to  have  the  place.  You 
•cannot  sell  it  to  anybody  else."  He  then  told  him  that  he  would  not 
sell  it  for  that,  but  Kern  replied,  "You  will  have  to  sell  it  for  that, 
T)ecause  I  paid  a  forfeit  for  it,  and  I  am  going  to  have  it;"  and 
after  a  while,  after  some  conversation,  the  matter  was  closed,  and 
Kern  asked  him  to  wait  a  couple  of  weeks,  so  that  he  could  get  the 
title  right;  and  afterwards  he  met  him  in  the  street  in  front  of 
Judge  Sensemen's  office,  who  was  to  prepare  the  papers,  and  he 
said  to  witness,  "I  wish  this  real-estate  agent  would  hurry  up ;  I 
have  got  some  other  business  to  attend  to ;"  and  after  a  while  Judge 
Sensemen  came,  and  the  matter  was  settled  up.    That  the  witness 
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then  arranged  with  the  mortgagee  so  that  Kern  could  take  tip  the 
$150  mortgage,  and  as  he  was  going  away  he  said  to  witness:  "I 
want  to  see  Mr.  Miller.    Mr.  Miller  held  the  other  mortgage.    I 
want  to  take  up  the  first  mortgage  of  $900.    You  interceded  for  me 
with  Mr.  Hyland," — and  witness  said,  "Yes ;  and  I  will  do  so  with 
Mr.  Miller;"  and  then  the  witness  said  to  Kern.  "You  will  give  a 
fellow  a  quarter  to  drive  up  the  street?"  and  he»said,  "Oh,  no;  you 
have  had  enough  of  my  money  to-day."    He  did  arrange  with  Mr. 
Miller,  who  was  paid.    Mr.^nd  Mrs.  Spittall  both  say  that  in  these 
negotiations  there  was  nothing  out  of  the  way.     Harry's  actions 
did  not  excite  any  suspicion.    That  he  did  nothing  out  of  the  ordin- 
ary run  of  business,  in  talk  or  in  actions,  and  seemed  to  know  more 
than  his  brother  did.    That  his  actions  were  not  peculiar,  or  diflFer- 
ent  from  the  ordinary  run  of  business  men  around.    That  he  was 
just  as  rational  as  the  witness  was  at  the  time  he  was  testifying,  and 
in  a  vigorous  way.     Judge  Sensemen  says  that  he  did  not  notice 
anything  peculiar  in  the  actions  of  either  one  of  the  brothers,  and 
both  of  them  seemed  to  carry  on  their  business  in  the  ordinary  run 
of  mankind,  although  he  did  not  know  which  was  which ;  that  he  did 
not  notice  anything  peculiar  at  that  time,  or  at  any  other  time,  in 
their  actions,  and  that,  if  he  had,  he  would  not  have  had  anything 
to  do  with  him,  if  he  had  noticed  anything  which  he  considered 
wrong.    While  I,  of  course,  place  great  reliance  upon  the  opinion 
of  Dr.  Ward — immeasurably  more  than  on  the  opinion  of  any  and 
all  of  the  other  physicians — and  accept  his  opinion  that  Hlirry 
Kern's  infirmity  is  a  lack  of  mental  power  to  fully  reason  from 
cause  to  effect,  these  two  transactions  certainly  bear  evidence  that 
with  reference  to  these  business  matters  he  had  some  power  to  so 
reason.    Without  attempting  to  formulate  a  rule  to  be  adopted  as 
the  test  of  mental  development  of  a  person  afflicted  with  congenital 
imbecility  necessary  to  exist  so  as  to  bind  him  in  making  a  con-« 
tract,  recognizing  that  each  case  must  be  governed  by  its  own  inci- 
dents, it  seems  to  me  that  if  Harry  Kern,  in  a  general  way,  had  an 
appreciation  of  the  conditions  of  the  marriage  state,  and  understood 
the  rights  and  responsibilities  which  attach  thereto,  and  regarded 
the  marriage  ceremony  as  the  incident  which  effected  a  marriage 
between  himself  and  Rachael  Johnson,  he  should  be  held  bound  by  a 
contract  which  he  entered  into  under  those  conditions. 
There  is  no  evidence  in  the  case  of  conspiracy.    It  is  charged  in 
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the  bill,  but  the  proof  is  absolutely  wanting,    the  wife  is  but  i8 
years  of  age,  not  unattractive  in  appearance,  of  simple  manners, 
and  evidently  an  unsophisticated  country  girl.    There  is  not  a  sha- 
dow of  suspicion  passed  upon  her  character,  and  the  only  unfavor- 
able comment  that  can  be  made  is  that  she  displayed  a  lack  of  sen- 
sitive female  delicacy  in  having  gone  to  his  house,  where  the  woo- 
ing seems  to  have  taken  place.    This  may.  however,  be  attributed  to 
the  manner  of  her  being  brought  up,  and  her  want  of  knowledge 
of  conventional  custom.    His  attention  seems  to  have  been  attracted 
to  her  while  she  was  on  the  street  with  a  companion,  whom  he 
knew,  and,  having  engaged  her  in  conversation,  he  commenced  his 
attentions  by  presenting  her  with  flowers.    That  a  simple-minded 
country  girl  might  have  been  properly  touched  by  his  attention  can 
easily  be  understood.    His  kindness  is  presenting  her  with  flowers 
and  other  tokens  of  preference  naturally  excited  her  gratitude  and 
affection.     We  have  no  detailed  account  of  the  progress  of  the 
courtship,  but  it  was  no  secret  in  the  neighborhood,  and  led,  in  a 
short  time,  to  their  engagement.    At  this  stage  he  shows  that  he 
knows  what  will  please  her,  as  well  as  his  appreciation  of  the  situa- 
tion, and  presented  her  with  a  bird,  two  rings,  and  a  gold  watch. 
The  girl  was  poor,  and  he  was  comparatively  well  to  do,  and  he  had 
a  clear  idea  of  what  should  be  done  in  the  way  of  providing  her 
not  only  with  these  little  tokens  of  affection,  but  with  the  means 
to  procure  for  herself  a  wedding  outfit.  Henry  Spittall,  from  whom 
the  house  has  been  purchased,  says  scmie  time  before  the  marriage 
he  saw  him  in  the  street,  and  said  to  him,  "I  wish  you  much  joy," 
and  Kern  said.  "About  what — what  about?"    Witness  said,  "I  hear 
you  are  going  to  get  married,"  and  he  said,  "Oh,  that  is  all  right." 
Witness  says,  "Well,  you  want  a  bird  for  the  cage  that  you  have 
got  now,"  and  Kern  said,  "I  will  soon  have  the  bird."    He  made  the 
preparations  at  the  house  for  the  wedding,  and  answered  satis- 
factorily the  inquiries  of  the  attending  clergyman,  Mr.  Payran.    He 
had  been  warned  against  marrying  Harry  by  the  brother  who  com- 
menced this  prosecution,  and,  being  thus  put  upon  his  guard,  felt  it 
his  duty  to  carefully  investigate  the  matter,  and  with  this  object 
in  view  he  entered  into  a  conversation  with  the  groom,  until  he  was 
entirely  satisfied  that  he  was  in  a  mental  condition  to  justify  him  in 
performing  the  ceremony,  which  he  thereupon  did.    The  answers 
were  very  intelligent,  and  he  carried  on  the  conversation  in  such  a 
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way  as  to  impress  him  with  his  entire  mental  ability  to  go  through 
such  a  ceremony,  and  to  make  such  a  contract  He  says  that  all 
Harry's  answers  were  remarkably  correct,  without  hesitation,  and 
accurate.  It  has  been  held  in  Anon,  4  Pick.,  32,  that  the  fact  of 
a  party  being  able  to  go  through  the  marriage  ceremony  with  pro- 
priety was  prima  facie  evidence  of  sufficient  understanding  to  make 
the  contract.  While,  as  Mr.  Bishop  suggests,  this  is  laying  down 
too  strong  a  rule,  there  can,  I  think,  be  no  doubt  that  it  is  a  matter 
of  signal  importance,  in  considering  such  a  question  as  the  one  in- 
volved in  this  case,  that  the  party  conducted  himself,  in  a  prelimin- 
ary conversation  with  the  clergyman,  in  such  a  way  as  to  impress 
him  with  his  sanity,  and  intelligently  bore  himself  through  the  cere- 
mony of  marriage.  Dr.  Ward  says  upon  this  point :  "Question.  He 
may  have  a  proper  appreciation  of  what  is  going  on,  but  you  think 
he  cannot  form  a  rational  judgment  with  reference  to  the  eflFect  of 
it?  Answer.  Exactly,  in  the  very  thing  under  question,  he  would 
know  that  he  was  getting  married,  just  as  well  as  any  of  us,  but  he 
would  not  consider  the  consequences  at  all.  Q.  But  he  would  know 
what  he  was  doing?  A.  Yes,  he  would  know  what  he  was  doing — 
that  he  was  getting  married,  and  that  a  preacher  was  present — but 
he  would  have  no  proper  idea  of  the  act  he  was  performing  or  a 
proper  conception  of  the  solemnity  of  the  act.  He  would  not  to- 
morrow realize  the  consequences  of  his  act."  In  this  testimony 
the  doctor  but  gives  another  phase  to  his  judgment  that  Kern's  con- 
dition of  mind  would  not  permit  him  to  reason  from  cause  to  eflFect; 
but  we  must  examine  this  in  the  light  of  all  the  circumstances  ath 
tending  the  marriage  and  subsequent  thereto.  Up  Jo  the  point  of 
the  ceremony  he  seems  to  have  had  a  proper  appreciation  of  what 
he  was  doing,  and  of  the  consequences  of  the  diflferent  steps  that  he 
was  taking,  leading  up  to  the  marriage.  The  preparations  which  he 
made  not  only  in  furnishing  his  intended  bride  with  the  means  of 
purchasing  the  necessary  articles,  but  also  the  preparations  he  made 
for  the  wedding,  were  to  a  certain  extent  the  exercise  of  the  rea- 
soning power  from  cause  to  effect.  He  certainly  understood  his 
marital  rights,  and  took  advantage  of  them  in  the  consummation  of 
his  marriage.  It  appears  by  the  testimony  of  all  the  witnesses  that 
his  memory  was  excellent — it  might  be  said  accurate, — a  condition 
which  Dr.  Ward  says  is  entirely  consistent  with  that  of  congenital 
imbecility.    He  appreciated  the  opposition  made  to  his  marriage  by 
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his  brother  Frank  and  the  houeskeeper,  and  went  to  Philadelphia  to 
see  his  other  brother,  George.  When  he  returned  home,  he  still 
recognized  his  position  as  a  husband,  and  sent  to  his  wife  to  return 
to  his  house  and  bed.  Within  a  day  or  so  he  was  forcibly  removed 
to  the  asylum,  but  has  not  lost  his  impressions  with  reference  to  his 
duties  as  a  husband.  He  was  confined  on  the  12th  of  June.  Dr. 
Ward  was  examined  on  the  15th  of  November,  and  says  that  he 
speaks  frequently  about  his  marriage,  that  ''he  spoke  to  him  about 
it  the  last  Sunday,  and  speaks  of  the  provisions  he  is  going  to  make 
for  his  wife.  Says  he  is  worth  $75,000,  and  he  is  going  to  make 
such  extensive  provisions  for  his  wife,  and  is  going  to  build  a  very 
handsome  house  in  Atlantic  City  for  his  wife.  He  is  extravagant 
in  his  ideas,  just  as  a  person  in  his  mental  condition  would  be;" 
and  he  speaks  of  his  brother,  and  wonders  why  he  put  him  in  the 
asylum.  That  he  explained  why  he  carried  a  pistol  by  saying  that 
people  were  opposed  to  his  marriage,  and  he  wanted  to  defend  him- 
self. He  said  that  people  laughed  at  him  because  he  had  got  mar- 
ried, and  he  was  going  to  defend  himself;  and  he  told  the  doctor 
that  some  people  wanted  to  get  his  wife  away  from  him,  and  he  was 
going  to  shoot  them  if  they  did.  which,  the  doctor  says,  he  prob- 
ably would  have  done.  While  the  conditions  are  no  doubt  suffi- 
cient to  clear  Harry  Kern  as  of  unsound  mind  from  a  medical 
standpoint,  I  do  not  think  he  can  be  said  to  be  legally  irresponsible. 
He  shows  mind  enough  to  sucessfuUy  manage  his  estate,  to  know 
the  probable  effect  of  his  attentions  to  a  young  girl,  to  understand 
the  engagement  of  marriage,  and  to  do  what  is  usual  under  such 
conditions,  to  talk  intelligently  to  the  minister,  and  to  conduct  him- 
self with  propriety  during  the  ceremony,  to  avail  himself  of  his 
marital  rights,  and,  although  confined  for  months  in  a  lunatic  asy- 
lum, remembers  and  speaks  of  the  duties  and  responsibilities  he 
owes  as  a  married  man.  This  is  certainly  evidence  that  he  reason- 
ably understood  the  marriage  contract. 

The  last  class  of  testimony  offered  by  the  complainant  is  that  of 
witnesses  with  reference  to  his  conduct  and  conversation.  It  is 
noticeable  that  Frank  Kern,  the  brother  wh6  instituted  this  action, 
does  not  present  himself  as  a  witness.  The  testimony  of  the  house- 
keeper would  indicate  the  existence  of  a  fear  of  bodily  injury,  either 
to  himself  or  his  brother  Frank,  as  well  as  an  unnatural  feeling  to- 
wards a  sick  aunt,  with  whom  they  were  at  one  time  living.    The 
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testimony  of  Mr.  Capper  is  to  the  effect  that  he  r^[arded  his  mar- 
riage lightly,  and  of  an  occaslion  when  he  seemed  unduly  excited  by 
wtiat  had  taken  place  between  himself  and  some  gentlemen  on 
whose  property  they  were  apparently  trespassing.    These  incidents 
"Strike  me  as  inconsequential,  when  compared  with  the  testimony  on 
^e  other  side,  part  of  which  has  been  referred  to,  of  his  having  tak- 
en charge  of  his  property,  his  being  permitted  to  not  only  own,  but 
use,  a  horse  and  firearms,  and  to  deal  in  real  and  personal  estate, 
and  that  on  the  night  when  he  saw  Mr.  Capper  he  wrote  to  his  wife, 
telling  her  to  come  to  his  home,  and  the  fact  that  he  constantly 
-speaks  of  his  marriage  and  his  duties.    The  testimony  of  the  mar- 
shal, that  Kern  became  exceedingly  violent  at  the  depot  at  Trenton 
while  on  his  way  to  the  asylum,  does  not  indicate  any  unsoundness 
jof  mind,  for  I  think  it  would  be  difficult  to  find  any  one  who  would 
patiently  submit  to  be  taken  in  charge  by  an  officer  without  any  ex- 
planation whatever,  and  on  the  commencement  of  his  resistance 
ishould  be  handcuffed.    There  is  evidence  that  there  is  insanity  in 
the  family.    His  father  died  in  an  insane  asylum,  and  a  brother  is 
jalso  confined  in  an  asylum  in  Pennsylvania.    While  this  is  entitled 
±0  consideration,  it  is,  of  course,  in  no  wise  controlling.    There  is 
evidence  that  steps  had  been  previously  taken  to  place  him  also  in 
confinement,  and  that  he  was  aware  of  it ;  also,  that  he  was  fearful 
x>f  personal  attack  upon  himself  and  upon  Frank.    All  these  condi- 
tions would  readily  account  for  a  person  of  his  capacity  arming 
himself,  and  that  he  had  with  him  several  weapons  may  be  ex- 
plained by  these  circumstances.    There  is,  however,  no  proof  that  he 
jattempted  to  make  use  of  these  weapons,  although  there  is  evidence 
than  on  one  occasion  he  did  chase  some  people  from  his  house  with 
ja  knife,  but  we  do  not  know  the  circumstances  which  led  up  to  this 
exhibition  of  passion.    We  have,  as  the  result  of  the  evidence,  that 
Harry  Kern  is  ^  person  of  weak  intellect;  one  who  at  times  may 
not  express  himself  coherently,  but  who,  until  he  was  35  .years  of 
age,  has  been  permitted  by  his  family  to  take  care  of  himself  and 
his  property ;  who  has  contracted  no  bad  habits,  and  who  has  so  tak- 
en care  of  his  estate  that  it  has  been  preserved,  if  not  increased; 
whose  memory  Is  good;  who,  in  making  a  bargain,  manifested 
shrewdness  and  judgment;  and  who,  in  reference  to  the  marriage 
in  question,  conducted  himself  without  impropriety  or  peculiarity; 
that  he  seems  to  hj^v^  had  a  proper  conception  of  the  ceremony 
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which  was  being  performed,  and  to  understand  the  rights,  duties, 
and  responsibilities  which  attach  to  the  marital  relations.  The 
Court  will  not  be  justified  in  annulling  a  marriage  entered  into  un- 
der such  circumstances,  because  of  the  alleged  weakness  of  intel- 
lect of  a  contracting  party. 


BUFFUM  V.  BUFFUM. 

(  ^  Chancery,  97  Atl.  256. 

Suit  by  Jessie  Orr  Buffum  against  Edgar  Buffum,  Jr.,  for  an- 
nullment  of  marxiage.    Granted. 

Foster,  V.  C.  This  petition  by  Jessie  Orr  Buffum,  to  have  her 
.marriage  to  the  defendant,  Edgar  Buffum,  Jr.,  annulled  on  the 
ground  of  the  defendant's  incapacity  to  enter  into  the  marriage 
contract,  arising  from  his  lunacy  at  the  time  of  the  marriage,  is 
filed  under  the  Divorce  Act  of  1907,  §1,  subsec.  4  (P.  L.  p.  474). 
which  authorizes  decrees  of  nullity  of  marriage  when  "the  parties 
or  either  of  them  was,  at  the  time  of  the  marriage,  incapable  of  con- 
senting thereto,  and  the  marriage  has  not  been  subsequently  rati- 
fied" ;  and  also  under  the  Supplement  to  the  Crimes  Act,  2  Comp. 
Sts.  p.  1778,  §  lose  (P.  L.  1904,  p.  270),  which  forbids  one  who 
has  been  mentally  deficient  from  marrying  unless  he  procure  the 
certificate  of  two  physicians  showing  that  he  has  been  restored  to 
fnental  vigor,  and  that  he  will  not  transmit  defects  or  disabilities 
to  offspring. 

The  parties  were  married  at  the  city  hall  in  Newark,  by  Mayor 
Haussling,  on  June  7,  1910,  and  after  the  marriage  ceremony  they 
returned  to  the  home  of  defendant's  parents  in  Newark,  where  they 
continued  to  reside  until  October  2,  1910,  when  defendant  was  re- 
committed to  the  State  Hospital  for  the  Insane  at  Morris  Plains, 
where  he  is  now  confined.  An  answer  was  filed  and  a  defense  made 
in  defendant's  behalf  by  a  guardian  ad  litem  appointed  for  that 
purpose. 

The  evidence  discloses  that  in  May,  1908,  defendant  having 
shown  delusions  was,  on  the  advice  of  his  physician,  sent  to  Dr. 
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Millspaugh's  Sanitarium  in  Paterson  for  treatment.  He  remained 
in  this  sai\itarium  until  March  i6,  1909,  when  his  mental  derange- 
ment having  progressed  to  such  a  stage  that  adequate  treatment 
could  not  be  given  him  there,  he  was  duly  committed  to  the  asylum 
at  Morris  Plains. 

He  remained  at  the  asylum  until  October  2,  1909,  when  he 
showed  signs  of  improvement,  and  was  removed,  by  his  sister,  un- 
der an  agreement  with  the  hospital  authorities  that  she  was  to  be 
responsible  for  his  custody  and  was  to  remove  him  from  the  state. 
He  was  taken  to  his  uncle's  home,  on  a  farm,  in  East  Weymouth, 
Mass.,  accompanied  by  an  attendant  named  Madden,  who  had  been 
employed  in  the  asylum. 

At  this  time  he  was  without  property  or  income,  except  such  as 
his  family  allowed  him.  He  remained  at  his  uncle's  home  untfl 
June,  1910,  under  the  care  of  Mr.  Madden,  or  his  sister,  or  of  some 
member  of  his  uncle's  family.  He  occupied  himself  by  doing  what- 
ever interested  him  about  his  uncle's  farm  and  was  permitted  to  go 
about  the  town  unattended,  and  made  a  number  of  acquaintances, 
among  them  being  the  petitioner.  He  first  met  the  petitioner,  who 
was  then  about  22  years  old,  in  December,  1909. 

After  this  defendant  began  paying  attention  to  petitioner  and  at 
Christmas  time  he  sent  her  a  diamond  pin  worth  about  $100,  which 
she  returned  to  him.  Notwithstanding  this,  he  continued  to  meet 
her  frequently  and  occasionally  called  on  her.  He  was  always  very 
courteous,  respectful,  and  generous,  and  very  free  in  spending  what 
money  he  had.  She  did  not  take  his  attentions  seriously  and  did 
not  consider  the  possibility  of  marrying  him,  because  he  had  no  in- 
come and  no  means  of  supporting  himself  or  a  wife.  On  one  of 
his  visits  he  told  her  he  had  been  very  ill  and  had  become  tired  out 
and  had  gone  away  for  a  rest.  No  one  ever  told  her  he  had  been 
insane,  or  that  he  had  been  committed  in  an  asylum.  At  this  time 
he  appeared  in  good  health,  was  about  28  years  old,  a  tall,  strong, 
athletic,  powerful  looking  man,  and  acted  at  times  like  a  spoiled 
child;  he  would  become  jealous,  and  when  he  could  not  have  his 
own  way,  he  would  become  very  angry. 

In  April,  iqio,  he  gave  petitioner  a  box  of  candy.  When  she 
opened  it  she  found  a  small  velvet  box  in  the  center  of  the  candy, 
and  this  contained  a  diamond  ring.  She  tried  to  return  the  ring  to 
him  but  he  refused  to  accept  it,  and  told  her  if  she  sent  it  back  he 
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would  throw  it  away.  She  believed  he  would  do  as  he  said,  because 
on  another  occasion  he  wanted  her  to  break  an  enj^agement  and  go 
somewhere  with  him«  and  because  she  refused  to  do  so,  he  threw 
away  a  ring  his  mother  had  given  him.  On  other  occasions  she 
had  seen  him  break  up  his  hat  or  tear  up  a  chain  simply  becausel 
he  could  not  have  his  own  way. 

During  his  stay  at  the  farm  he  made  elaborate  plans  for  turning 
the  farm  into  a  great  institution  and  was  going  to  raise  crops  that 
would  bring  him  vast  wealth.  He  wanted  to  raise  turkeys,  sheep, 
and  goats,  and  do  farming  on  an  extensive  scale,  for  which  the  place 
was  not  suitable  and  for  which  he  had  no  money.  He  gave  orders 
for  expensive  sheep  and  dogs  which  his  family  had  to  countermand. 

On  June  5,  1910,  he  compelled  petitioner  to  leave  her  home  and 
go  with  him  to  Boston  and  Newark  under  the  following  circum- 
stances :  After  church  services  that  day  he  had  lunch  at  her  home 
and  she  told  him  she  had  a  rehearsal  engagement  for  the  afternoon. 
After  the  rehearsal,  she  and  her  friend,  Miss  Bates,  walked  toward 
her  home  accompanied  by  defendant.  In  their  walk  they  were 
obliged  to  pass  the  railroad  station,  which  is  located  in  an  isolated 
part  of  the  town.  Defendant  turned  and  said,  "I  am  going  to  New- 
ark and  Jessie  is  going  with  me."  She  told  him  she  could  not  go 
with  him.  Then  he  said,  "We  will  go  as  far  as  Boston  anyway  and 
get  something  to  eat."  They  could  not  get  him  to  abandon  the  trip 
and  then  petitioner  sent  Miss  Bates  to  notify  defendant's  sister 
where  they  had  gone.  Defendant  had  hold  of  petitioner  at  the  time 
and  as  they  were  alone  at  the  station,  and  she  found  she  could  not 
run  away  from  him,  and  did  not  care  to  make  a  scene,  she  concluded 
to  take  the  short  trip  to  Boston,  thinking  she  would  be  able  to  in- 
duce him  to  abandon  the  trip  to  Newark.  On  their  arrival  in  Bos- 
ton about  S 130  p.  m.  he  made  inquiries  about  a  train  for  New  York 
or  Newark,  and  bought  two  tickets  for  the  9  p.  m.  train. 

They  then  went  to  the  Adams  House,  where  he  registered  as  man 
and  wife  and  engaged  a  room ;  then  they  had  dinner,  and  when  they 
came  out  of  the  dining  room  they  met  his  sister  and  talked  the 
situation  over  with  her.  Defendant  said,  "If  you  have  anything  to 
say,  come  upstairs  and  say  it."  When  they  reached  the  door  of  the 
room,  defendant  was  very  angry  and  pushed  petitioner  into  the  room 
and  shut  the  door  and  locked  it.  His  sister  tried  to  pull  petitioner 
out  of  the  room  while  he  was  pushing  her  in,  and  finding  she  could 
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not  do  anything,  she  told  petitioner  to  go  in  and  she  would  get  her 
out.  Petitioner  then  b^ged  and  pleaded  with  him  to  let  her  out  of 
the  room,  but  he  refused.  Later  his  uncle.  Mr.  French,  and  Miss 
Bates  came  audi  talked  to  him  through  the  transom  and  pleaded 
with  him  to  open  the  door  and  allow  the  petitioner  to  leave  the 
room.  When  told  if  he  did  not  open  the  door  they  would  bring  the 
police,  he  became  very  angry  and  put  a  chair  under  the  knob  of  the 
door.  Then  he  took  a  wedding  ring  from  his  pocket  and  told  the 
petitioner  to  put  it  on  in  case  there  was  any  trouble.  She  did  not 
want  to  put  it  on,  but  as  he  became  very  angry  she  thought  there 
was  nothing  else  to  do.  Some  one  of  the  party  outside  came  to  the 
door  at  intervals,  until  12  or  i  o'clock.  When  they  ceased  com- 
ing, defendant  told  her  she  better  rest  and  directed  her  to  take  oflE 
her  dress,  which  she  refused  to  do,  and  then  in  her  struggle  with 
tim,  part  of  her  garments  were  removed  by  him. 

Later  in  the  night,  against  her  pleading  and  struggles,  he  had 
sexual  intercourse  with  her.  The  next  morning,  before  7  o'clock, 
they  met  Miss  Bates  and  his  uncle  and  sister  in  the  hotel,  and  they 
tried  to  have  him  abandon  his  trip,  which  he  refused  to  do.  They 
then  sought  the  assistance  of  policemen  along  the  street  to  prevent 
him  from  taking  petitioner  to  the  railroad  station,  but  without  suc- 
cess. It  was  raining  very  hard  at  the  time  and  neither  of  them  had 
umbrellas  or  baggage.  He  provided  no  breakfast  for  her  until  after 
10  o'clock  on  the  train.  They  reached  New«ark  about  5  o'clock. 
On  their  arrival  in  Newark  he  took  her  to  his  parents*  home  and 
introduced  her  to  his  mother  as  his  wife.  Later  in  the  evening, 
after  his  father  came  home,  the  parents  talked  matters  over  and 
they  asked  her  if  she  had  any  certificate,  and  defendant  said,  "Yes; 
they  were  up  home ;  that  he  had  been  married  before  that."  His 
father  did  not  believe  him  and  told  him  he  must  produce  the  cer- 
tificate. The  next  morning  defendant  said  to  her,  "I  guess  we  bet- 
ter go  down  town."  He  said  he  would  have  to  get  a  license  or  cer- 
tificate of  some  kind,  because  his  father  was  objecting. 

When  they  reached  the  city  hall  some  paper  was  made  out  and 
the  mayor  came  in  and  married  them,  and  she  was  given  the  cer- 
tificate. They  returned  home  and  he  showed  the  certificate  to  his 
parents.  From  the  date  of  their  marriage  until  his  reconmiitment 
to  the  asylum  on  October  2,  1910,  they  continued  to  live  with  his 
parents  and  he  would  not  allow  her  to  go  out  of  the  house  alone,  or 
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to  talk  with  his  parents  or  sister  unless  he  was  present.  During 
this  period  he  did  no  work  and  had  no  income,  and  during  his  en- 
tire acquaintance  with  her  he  never  gave  her  any  money  or  cloth- 
ing. He  insisted  on  opening  and  reading  any  letters  she  received. 
She  was  not  allowed  to  write  any  letters,  and  he  kept  her  contin- 
ually under  his  observation  and  locked  her  in  their  room  every 
night.  He  became  very  angry  if  she  did  not  obey  his  orders  about 
dressing  and  other  personal  matters,  and  if  she  attempted  to  leave 
the  room  he  would  prevent  her  doing  so.  In  his  fury  over  some 
trifling  act  of  hers  he  took  her  diamond  pin  and  broke  it  by  stamp- 
ing upon  it.  He  also  broke  her  comb  and  other  things  in  their  room 
and  his  demands  upon  her  for  sexual  intercourse  every  day,  and 
frequently  oftener,  were  so  excessive  that  her  health  became  ser- 
iously impaired.  In  October,  when  he  was  being  removed  by  the 
doctor  and  attendants  for  recommitment  to  the  asylum,  he  told  her 
he  was  all  tired  out  and  was  going  away  for  a  rest.  She  had  first 
learned  of  his  insanity  from  his  sister  a  short  time  before,  in  the 
month  of  September. 

At  no  time  did  he  ever  mention  marriage  or  speak  about  marriage 
to  her.  She  married  him,  not  knowing  he  had  ever  been  insane,  be- 
cause she  felt  it  was  the  only  thing  she  could  do  after  what 
had  taken  place  between  them  at  the  Adams  House. 

Defendant  was  brought,  for  treatment,  to  Dr.  W.  H.  Hicks,  of 
Newark,  by  his  sister,  in  March,  1909.  and  he  found  him  suffering 
from  a  form  of  insanity  which  he  diagnosed  as  dementia  precox 
which,  he  states,  is  one  of  the  most  common  forms  of  mental  dis- 
eases, occurring  usually  in  early  life — in  the  teens  or  in  the  twen- 
ties. It  is  more  or  less  progressive  and  is  not  curable.  The  symp- 
toms are  subject  to  remissions,  during  which  the  patient  gets  much 
better,  but  at  no  time  are  the  symptoms  entirely  absent.  On  his 
recommendation  and  certificate,  and  that  of  Dr.  Morrison,  defend- 
ant was  originally  committed  to  Morris  Plains.  In  October.  191Q, 
he  was  again  called  with  Dr.  Morrison  to  examine  the  defendant 
and  found  him  in  such  a  dangerous  and  excitable  state  that  he  ad. 
vised  that  he  be  sent  to  the  asylum  without  delay,  as  he  did  not 
think  it  safe  to  have  him  around  the  house.  Defendant's  sister  had 
told  him  the  history  of  the  case,  between  the  date  of  the  first  com- 
mitment and  the  date  of  his  recommitment,  and  he  and  Dr.  Mor- 
rison signed  the  papers  to  have  defendant  recommitted  to  the  asy- 
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jium.  He  does  not  think  defendant  will  ever  ^t  well.  His  opinion 
is  that  the  incidents  sworn  to  by  the  petitioner  and  defendant's  sis- 
ter, if  substantially  true,  taken  in  connection  with  his  personal 
knowledge  and  observations  of  the  defendant's  condition,  and  also 
taken  in  connection  with  events  subsequent  to  the  marriage,  show 
that  on  the  day  of  the  marriage  defendant  was  insane  and  was  in 
no  mental  condition  to  understand  the  gravity  and  consequences  of 
the  marriage  contract ;  that  he  did  not  understand  the  duties  and 
responsibilities  that  marriage  created.  From  the  two  examinations 
he  made  of  the  defendant,  nearly  a  year  apart,  the  piental  condition 
which  he  found  absolutely  convinced  him  that  defendant  was  in 
no  mental  condition  to  judge  rationally  upon  any  subject,  and  from 
his  knowledge  thus  acquired  he  "could  not  conceive  of  a  time  when 
the  defendant  would  be  normal  and  could  grasp  the  relationship  of 
ethical  responsibility,  and  social  responsibility  involved  in  the  mar- 
riage contract,"  and  that  no  remission  of  his  disease  would  be  strong 
enough  to  restore  him  to  a  normal  understanding  of  the  marriage 
contract.  He  has  considered  defendant  .incurably  insane  since  he 
first  examined  him  in  March,  1909. 

Dr.  Evans,  the  medical  director  of  the  hospital  at  Morris  Plains, 
states  that  when  defendant  was  admitted  to  the  hospital  on  March 
14,  1909,  he  was  suffering  from  a  serious  form  of  mental  disease 
known  as  dementia  precox,  which  was  characterized  by  delusions 
of  persecution  and  suspicion,  some  mental  confusion,  abnormal  ex- 
citability and  a  tendency  to  be  violent,  combative,  abusive,  and  pro- 
fane. He  was  discharged  on  October  9,  1909.  because  there  was  an 
abatement  of  his  symptoms  and  he  was  improved  and  his  relatives 
wanted  to  take  him  away.  When  he  was  recommitted  in  October, 
1910,  he  was  excited,  confused,  abusive,  and  profane.  He  shortly 
got  into  difficulties  with  other  patients  and  he  became  violent  and 
destructive  without  any  apparent  cause.  At  the  time  of  the  hearing 
of  this  cause  in  May,  1915,  his  condition  was  much  worse  and  he 
was  then  confined  "in  muffs"  to  prevent  him  from  doing  injury  to 
persons  and  property ;  and  the  outlook  is  that  he  will  never  be  cured. 

Dr.  Evans'  opinion  is  that  the  incidents  sworn  to  by  the  petition- 
er's witnesses,  if  substantially  true,  show  that  defendant,  on  the  day 
of  his  marriage,  did  not  possess  that  state  of  mind  or  reason  which 
would  enable  him  to  understand  the  nature,  force,  character,  and 
responsibility  of  the  marriage  contract  as  a  sane  person  does  or 
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should  understand  it,  and  that  a  person  suffering  from  dementia 
precox,  during  a  period  of  remission,  would  be  capable  of  mislead- 
ing or  deceiving  a  person  not  conversant  with  mental  disorders,  as 
to  the  real  mental  state  existing.  In  his  opinion,  at  the  time  of  the 
marriage  defendant  was  mentally  unsound  and  did  not  have  a  prop- 
er comprehension  of  the  responsibilities — legal,  moral,  or  social — 
which  were  entailed  upon  him  and  the  woman  he  was  about  to  mar- 
ry, and  that  there  is  nothing  in  the  case  to  indicate  that  circum- 
stances subsequent  to  the  marriage,  or  arising  out  of  the  marriage 
relation  itself,  brought  about  the  recurrence  of  the  disease. 

The  present  inquiry  is  confined  to  the  question  whether  at  the 
time  of  the  marriage  the  defendant's  mind  was  so  impaired  by  dis- 
ease that  he  was  not  capable  of  entering  into  the  contract.  Kern  v. 
Kern,  51  N.  J.  Eq.,  574-586,  26  Atl.,  837;  Brainen  v.  Brainen,  79 
N.  J.  Eq.,  270-273,  82  Atl.,  327.  The  evidence  produced  by  the  pe- 
titioner in  support  of  her  allegations  consists  of  the  testimony  of 
persons  as  to  defendant's  conduct  and  of  the  medical  testimony. 
This  evidence  shows  an  entire  absence  of  intent  on  the  defend- 
ant's part  to  marry  petitioner.  At  no  time,  until  the  day  of  the 
marriage,  did  he  mention  the  subject  of  marriage.  He  did  not  show 
her  the  consideration  due  to  the  woman  about  to  become  his  wife 
and  possibly  the  mother  of  his  children ;  he  forcibly  compelled  her 
to  leave  her  home  and  family,  without  notice  to  them,  and  to  tra- 
vel with  him  to  Boston  and  Newark  without  a  change  of  clothing; 
and  without  preparation  for  probably  the  most  important  act  of  her 
life,  publicly  he  compelled  her,  in  the  presence  of  his  sister  and  un- 
cle and  her  friend,  to  occupy  a  room  with  him  in  the  Adams  House ; 
and  forcibly  and  against  her  will  compelled  her  to  have  intercourse 
with  him.  He  manifested  no  affection  for  her  and  showed  no  de- 
sire to  shield  or  protect  her,  but  on  the  contrary,  flagrantly  exposed 
her  to  disgrace  and  injury  to  her  reputation ;  he  made  her  wear  a 
wedding  ring  before  they  were  married  and  neg^stered  her  as  his  wife 
at  the  hotel ;  he  falsely  introduced  her  to  his  parents  as  his  wife, 
and  only  married  her  when  his  father  insisted  upon  seeing  the  mar- 
riage certificate.  When  he  went  for  the  certificate  he  apparently 
had  no  clearly  defined  idea  what  he  had  to  do  to  obtain  it.  He  asked 
her  to  go  down  town  with  him  without  informing  her  of  the  pur- 
pose of  his  trip.  When  they  reached  the  city  hall  he  told  her  he 
would  have  to  obtain  a  license  or  certificate  to  satisfy  his  father. 


Digitized  by 


Google 


88  Cases  on  Domestic  ReitATions 

and  they  thereupon  went  through  the  marriag^e  ceremony — ^he,  in 
order  to  obtain  the  certificate,  and  she,  because  she  did  not  know 
what  else  to  do  after  what  had  occurred  between  them  in  the  ho- 
tel in  Boston. 

His  failure  to  ask  petitioner  if  she  would  marry  him,  the  fact  that 
he  did  not  ask  any  member  of  his  family  to  witness  the  marriage 
ceremony,  his  inability  to  support  himself  or  his  wife,  or  to  pro- 
vide a  home  for  them,  his  purpose  in  going  through  a  marriage 
ceremony  merely  to  obtain  a  certificate  to  show  his  father,  his  fail- 
ure to  furnish  his  wife  any  money  or  clothing  during  the  four 
months  they  lived  together  after  the  marriage,  his  insane  and  cause- 
less jealousy  of  her,  his  purpose  in  having  her  continually  near  him 
to  satisfy  his  sexual  desires,  and  his  constant  watch  upon  her,  lock- 
ing her  in  her  room,  reading  her  mail,  refusing  to  permit  her  to  con- 
verse with  the  members  of  his  family  and  becoming  furiously  angry 
over  trifling  matters,  all  indicate  a  total  absence  of  understanding 
of  the  conditions  of  the  marriage  state  and  of  its  rights  and  respon- 
sibilities. 

While  the  question  in  the  case  is,  as  stated,  a  very  narrow  one, 
and  is  confined  to  the  period  when  the  marriage  contract  was  en- 
tered into,  it  includes  not  only  the  question  whether  defendant  at 
the  time  was  aware  that  he  was  going  through  the  ceremony  of' 
marriage,  but  also  whether  he  was  capable  of  understanding  the 
nature  of  the  contract  he  was  entering.  Kern  v.  Kern,  51  N.  J.  Eq, 
at  page  581,  26  Atl.  at  page  840. 

"Marriage  is  a  legal  bond  around  affections  assumed  to  be  al- 
ready united,  and  the  blending  in  law  of  two  lives  into  one.  ♦  ♦ 
Hence,  in  reason,  the  test  question  should  be  whether  or  not  the  par- 
ties have  the  capacity  or  mind  required  for  duly  comprehending  this 
union.  *  *  *  The  question  *  *  *  in  a  marriage  case  is  whether  the 
alleged  insane  person  acted  rationally  regarding  the  marriage  and 
the  particular  one  in  dispute."    i  Bishop,  M.  &  D.,  599-601. 

The  circumstances  previous  to  and  in  connection  with  the  mar- 
riage ceremony,  the  subsequent  conduct  of  defendant  towards  his 
wife  and  his  treatment  of  her,  taken  in  connection  with  the  history 
of  defendant's  diseased  mental  condition  and  the  positive  testimony 
of  the  medical  experts,  show  that  he  was  not  capable  of  under- 
standing the  nature  of  the  contract  he  was  entering  into,  and  es- 
tablishes the  existence  of  defendant's  mental  disease  at  the  time  of 
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the  marriag^e  ceremony,  to  the  extent  of  incapacitating:  defendant 
from  entering:  intto  the  marriag:e  contract. 

Having  reached  the  conclusion  that  defendant  was  of  unsound 
mind  at  the  time  of  the  marriage  ceremony,  I  have  not  considered 
it  necessary  to  determine  if  the  act  of  1904,  p.  270,  is  applicable  to 
the  circumstances  of  the  case. 


PALMER  V.  PALMER- 

Chancery,  80  Atl.,  486. 

Action  by  Floyd  Palmer  against  Edna  Stonaker  Palmer  to 
annul  a  marriage.  On  motion  to  strike  out  a  demjurrer.  Over- 
ruled. 

Howell,  V.  C.  The  defendant  has  demurred  to  a  petition  which 
prays  that  the  supposed  marriage  between  the  petitioner  and  herself 
be  annuMed.  The  marriage  took  place  on  February  5,  191 1.  At 
that  time  the  petitioner  was  17  years  and  10  months  old.  At  the 
time  of  the  filing  of  his  petition  to  annul  the  marriage,  he  was 
17  years  and  11  months  old,  so  that  he  was  within  the  age  of 
consent  at  the  time  of  his  marriage  and  also  at  the  time  of  the 
institution  of  the  proceedings  to  nullify  the  same.  The  demurrer 
is  generally  for  want  of  equity,  and  specifically  that  the  petitioner 
does  not  set  out  any  cause  for  the  annulment  of  the  marriage  except 
the  nonage  of  the  petitioner.  The  statute  under  which  the  pro- 
ceeding is  taken  is  the  sixth  subdivision  of  the  first  section  of 
the  present  divorce  act  (P.  L.  1907,  p.  474),  which  reads  as 
follows:  "Decrees  of  nullity  of  marriage  may  be  rendered  in  all 
cases  when  *  *  *  VI.  At  the  suit  of  the  husband  when  he 
was  under  the  age  of  eighteen  at  the  time  of  the  marriage,  unless 
such  marriage  be  confirmed  by  him  after  arriving  at  such  age." 
The  difference  between  the  parties  is  this:  The  petitioner  claims 
that  he  may  by  virtue  of  that  statute  annul  the  pretended  marriage 
by  petition  filed  at  any  time.  The  claim  of  the  defendant,  however, 
is  that  there  can  be  no  disaffirmance  of  the  contract  by  the 
petitioner  until  after  he  shall  have  attained  the  age  of  consent, 
which  is  under  our  statute  the  age  of  eighteen  years. 
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At  common  law  the  age  of  consent  was  12  years  in  females 
and  14  years  in  males.  The  commcm-law  rule  was  that  marriages 
entered  into  before  seven  years  of  age  were  entirely  void.  If 
entered  into  between  seven  years  of  age  and  the  age  of  consent, 
the  marriage  was  an  inchoate  affair  and  voidable  at  the  instance 
of  either  party;  but,  if  entered  into  after  the  age  of  consent,  it 
was  binding.  In  my  opinion  the  only  change  that  has  been  made 
by  our  statute  from  the  conmion  law  is  to  raise  the  age  of  consent 
to  16  years  in  females  and  to  18  years  in  the  case  of  males;  that 
the  common-law  rules  regulate  the  controversy  in  this  case,  keep- 
ing in  mind  the  consideration  that  the  Legislature  has  merely 
changed  the  age  of  consent.  The  subject  is  one  which  has  been 
dealt  with  in  a  very  small  number  of  cases.  Comyns  in  his  Digest 
of  the  Common  Law  (Baron  and  Feme  B  5)  lays  down  the  rule 
that  a  disagreement  to  the  marriage  before  the  age  of  consent 
is  of  no  force.  The  same  rule  is  enunciated  in  Shelford  on 
Marriage,  284,  both  writers  referring  to  i  Rol.,  340,  L  50.  Con- 
tinuing, Comyns  says :  "For  if  the  husband  disagree  before  fourteen 
(then  the  age  of  consent)  and  marry  another,  the  issue  of  the 
second  marriage  is  a  bastard,  but  that  a  disagreement  tyfore  if 
the  husband  marries  another  after  the  age  of  fourteen  amounts 
to  a  disagreement  after  the  age  of  consent."  Simpson  on  the 
Law  of  Infants  at  page  74,  says  "a  male  infant  may  contract  a 
valid  marriage  at  fourteen  and  a  female  infant  at  twelve;  if  they 
are  married  infra  nubiles  annos  and  agree  to  marry  after  those 
ages  there  need  be  no  new  marriage,  but  they  cannot  disagree  be- 
fore the  said  s^es,"  citing  Coke  upon  Littleton,  79  a.  While  these 
authorities  appear  not  to  be  derived  from  adjudicated  cases,  the 
fact  still  remains  that  they  are  statements  made  by  sages  of  the 
law  for  the  guidance  of  the  profession.  The  cases  cited  in  the 
briefs  of  counsel  seem  to  have  little  or  no  bearing  upon  the 
exact  point  in  controversy  in  this  case.  The  remark  of  Vice 
Chancellor  Stevens  in  Williams  v.  Brokaw,  74  N.  J.  Eq.,  561,  70 
Atl.,  665,  was  upon  another  point  entirely.  Neither  do  I  regard 
the  statement  made  by  the  Vice  Chancellor  in  Titsworth  v.  Tits- 
worth  (Eq.),  78  Atl.,  687,  to  the  effect  that  the  husband  might 
disaffirm  the  marriage  when  he  should  reach  the  age  of  eighteen 
years,  or  at  any  time  before,  to  be  his  definite  conclusion  so  far 
as  the  facts  in  this  case  are  concerned.  That  case  was  decided 
wholly  upon  a  question  of  the  weight  and  cogency  of  the  evidence. 
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The  common-law  rule  manifestly  did  not  permit  a  dissent  from  the 
infantile  marriage  until  the  dissenting  party  had  reached  the  age 
of  consent,  and  this,  I  take  it,  is  the  rule  that  must  be  deduced 
from  our  statutes  above  quoted.  If  a  husband  be  married  before 
he  is  18,  he  may  have  the  marriage  annulled  tmless  the  marriage 
be  affirmed  by  him  after  arriving  at  such  age,  which  plainly  in- 
dicates that  the  conmion-law  rule  was  in  the  mind  of  the  legisla- 
tors when  this  .act  was  passed.  It  may  well  be  that  the  petitioner 
in  cases  of  this  sort  might  change  his  mind  upon  arriving  at 
the  age  of  consent  and  affirm  the  marriage,  in  which  case  it  would 
be  irrevocable  by  the  act  of  the  parties.  It  is  this  very  opportunity 
that  is  given  to  the  petitioner  by  the  statute  in  question.  Reverse 
the  order  of  the  sentence,  and  \^  will  read  in  this  way,  "unless  the 
marriage  be  confirmed  by  the  husband  after  arriving  at  the  age 
of  18,  he  may  on  arriving  at  that  age  have  a  decree  of  nullity." 
The  case  is  somewhat  akin  to  the  purchase  of  chattels  by  an  infant. 
He  may  avoid  the  purchase  when  he  arrives  at  maturity,  but 
until  he  so  arrives  he  has  no  power  to  disaffirm  the  contract, 
nor  indeed  can  he  affirm  it  before  that  time  in  such  a  manner  as 
to  make  the  affirmance  binding  upon  him  when  he  reaches  his 
majority. 

The  motion  will  therefore  be  denied,  with  costs. 

Titsworth  v.  Titsworth,  78  N.  J.  Eq.,  47;  78  Atl.,  687.  The  petitioner 
was  the  husband.  He  sued  under  the  Divorce  Act  permitting  a  decree 
of  nullity  at  the  suit  of  a  husband  who  was  under  the  age  of  eighteen 
at  the  time  of  the  marriage.  The  testimony  as  to  his  age  at  the  time 
of  the  marriage  was  furnished  only  by  interested  parties,  e.  g.,  his  par- 
ents. No  record  establishing  petitioner's  a^e  was  produced  and  there 
was  no  evidence  showing  that  such  record  did  not  exist  Petitioner  was 
denied  a  decree.  Stevenson,  V.  C,  said:  "Where  a  petitioner  invokes 
this  statutory  remedy  which  disrupts  the  marriage  relation  under  the 
common  law  and  the  law  of  nature.  .  .  .  public  policy  demands  that 
the  case  must  be  clearly  proven  and  the  best  evidence  of  the  pre- 
eminently essential  fact  must  be  presented." 
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3.  The  Jurisdiction  of  Equity. 
CARRIS  V,  CARRIS. 
Court  of  Errors  and  Appeals.    24  Eq.,  516. 

Bedi^,  J.  The  object  of  this  Inll  is  to  annul  a  marriage  between 
these  parties  on  the  ground  of  fraud.  The  case  shows  that  they 
were  married  November  12th,  1871,  and  that  about  two  and  a 
half  months  after  the  marriage,  the  wife  was  delivered  of  a  full- 
grown  child,  of  which  the  husband  was  not  the  father;  also,  that 
he  had  no  knowledge  or  information  that  she  was  with  child  till 
its  birth;  that  he  had  not  had  any  connection  with  her  previous 
to  the  marriage,  and  that  by  reason  of  her  artifice  in  her  mode  of 
dress  and  conduct,  he,  a  very  young  man,  was  deceived  and  de- 
frauded as  to  her  condition. 

The  testimony  of  the  complainant  is  sufficiently  supported  to 
justify  these  conclusions.  The  complainant  left  his  wife  as  soon 
as  her  condition  was  discovered.  A  decree  was  refused  for  the 
reason,  "that  such  want  of  chastity  and  concealment  are  no  ground 
of  divorce,"  the  case  having  been  likened  by  the  Chancellor,  as 
it  seems  to  me,  to  one  merely  of  ante-nupitial  incontinence.  Ante- 
nuptial incontinence  is,  undoubtedly,  insufficient  to  annul  a  mar- 
riage, but  this  case  goes  farther  than  that,  and  rests  not  only  there, 
but  upon  the  fact  of  pregnancy  and  a  fraudulent  concealment  at 
the  time  of  the  marriage. 

Has  the  Court  of  Chancery  then,  for  this  cause,  jurisdiction  to 
annul  the  marriage? 

I  am  not  aware  of  any  case  in  this  state  that  will  throw  any 
light  on  that  question,  and  the  reason  is,  that  previous  to  the 
present  Constitution  the  marriage  relation  was  dissolved  by  the 
legislature,  when  causes  existed  outside  of  those  mentioned  in 
the  statute.  Since  the  adoption  of  the  Constitution  of  1844,  pro- 
viding that  "no  divorce  shall  be  granted  by  the  legislature,"  the 
question  has  become  important,  whether  the  Court  of  Chancery 
of  this  state  has  any  jurisdiction  to  declare  a  marriage  void,  or 
to  dissolve  it,  for  causes  antecedent  to  it,  except  the  two  mentioned 
in  the  statute,  which  are,  where  another  husband  or  wife  is  living  at 
the  time  of  the  second  marriage,  and  also  where  the  parties  arc 
within  the  prohibited  degrees.     If  the  jurisdiction  of  the  Court 
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is  purely  statutory,  then  there  is  no  power  in  this  state  to  declare 
the  marriage  of  a  lunatic,  idiot,  or  infant,  void.  Such  a  marriage, 
it  is  true,  might  be  treated  collaterally  as  void,  but  without  the 
power  stated,  the  ceremony  that  may  have  been  performed  in  such 
a  case  could  not  be  set  aside  by  direct  judicial  action.  And  so 
in  case  of  consent  extorted  by  duress,  where  there  may  be  a 
color  of  marriage,  yet  lacking  the  element  of  consent  which  is 
necessary  in  every  marriage.  Cases  of  this  character  necessarily 
call  for  the  existence  of  an  adequate  jurisdiction  in  every  well  organ- 
ized and  enlightened  government,  and  it  can  hardly  be  supposed  that 
our  existing  system  of  courts  is  impotent  to  furnish  it.  The  doubt 
arises  from  the  fact  that  no  such  jurisdiction  was  exercised  by 
the  English  Court  of  Chancery,  and  that  it  was  exercised  by  the 
ecclesiastical  courts  alone.  Practically  speaking,  therefore,  that 
jurisdiction  was  exclusive  of  the  Court  of  Chancery,  and  for  that 
reason  there  is  a  want  of  adjudication  as  to  the  dormant  powers 
of  this  latter  court. 

The  report  of  an  anonymous  case  in  2d  Shower  (Case  269), 
shows  that  during  the  times  of  the  English  Revolution  they  sued 
for  alimony  in  chancery.  Alimony  was  peculiarly  a  subject  of 
ecclesiastical  jurisdiction.  The  language  of  the  report  is  this:  "In 
the  late  times  they  sued  for  alimony  in  chancery,  and  the  judges 
were  then  of  opinion,  that  there  being  no  spiritual  courts  nor  civil 
law,  the  chancery  had  the  jurisdiction  in  those  days ;  but  now  we 
have  courts  christian,  the  chancery  will  allow  of  demurrers  for 
such  bills  for  alimony."  This  would  seem  to  indicate  that  there 
were  latent  powers  in  that  court,  not  exercised  by  reason  of  the 
existence  of  other  courts  peculiaj'ly  adapted  to  those  matters. 
And,  in  South  Carolina,  the  Court  of  Chancery,  without  the  aid 
of  a  statute,  assumed  jurisdiction  upon  the  same  subject.  Jelineau 
v.  Jelineau,  2  Dess.,  45.  This  shows  the  adaptability  of  that 
court  to  supply  a  remedy  within  the  scope  of  its  general  jurisdic- 
tion, where  none  is  otherwise  provided.  The  late  Chancellor,  in 
the  case  of  McClurg  v.  Terry,  6  C.  E.  Green,  226,  believed,  from 
the  nature  of  the  Court  of  Chancery,  and  the  present  character 
of  our  Constitution,  and  of  the  courts  established  under  it,  that 
the  power  must  necessarily  exist  to  declare  a  ceremony  of  mar- 
riage void,  where  neither  party  in  earnest  consented  to  it,  and  ac- 
cordingly declared  the  same  a  nullity.  That  case  holds  the  exist- 
ence of  3uch  9,  jurisdiction,  apart  from  the  statute.    To  my  mind. 
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that  decision  is  founded  in  sound  law,  and  the  princi{>le  of  it  would 
undoubtedly  include  all  the  cases  of  lunacy,  idiocy  and  duress  al- 
ready instanced.  The  following  cases  recognize  such  a  jurisdic- 
tion as  inherent  in  a  court  of  equity:  Wightman  v.  Wightman, 
4  Johns.  Ch.,  343;  Ferlat  v.  Gojon,  Hopk.,  478;  Aymar  v.  Roff, 
3  Johns.  Ch.,  49 ;  Clark  v.  Field,  13  Vt.,  460. 

The  effect  of  lunacy,  idiocy,  infancy  and  fraud,  upon  contracts, 
and  declaring  void  the  same  when  so  affected,  are  well  settled 
matters  of  equity  jurisdiction,  and  unless  there  is  something  so 
peculiar  in  the  marriage  contract  as  to  except  it  from  the  scope 
of  such  jurisdiction,  there  is  no  reason  why  it  should  not  be  exer- 
cised. Marriage  is  regarded  in  our  law,  although  peculiar  in  its 
nature,  and  subject  to  many  considerations  of  public  policy,  and 
having  much  of  religious  sanction  about  it,  as  a  civil  contract 
Under  our  political  system  it  can  only  be  looked  at  in  its  civil  as- 
pect. As  a  civil  contract,  the  common  law  holds,  among  other 
essentials,  that  consent  is  necessary  to  its  validity,  and  there  is 
no  difference  in  that  respect,  whether  the  adjudication  is  made  by 
the  ecclesiastical  courts  or  the  courts  of  common  law  in  England. 
In  England,  the  ecclesiastical  courts  were  a  part  of  the  religious 
establishment  of  the  government,  and  had  jurisdiction  over  the 
marriage  relation,  as  well  in  reference  to  the  mere  civil  or  common 
law  features  of  it,  as  to  its  religious.  Such  a  religious  establish- 
ment being  inimical  to  our  institutions,  the  policy  of  our  laws  has 
been  to  distribute  among  the  common  law  and  equity  courts,  or 
special  tribunals  adopted  or  constituted  for  the  purpose,  as  in  the 
case  of  the  Prerogative  and  Orphans  Courts,  all  the  powers  of  the 
ecclesiastical  courts  which  are  necessary  and  proper  for  the  protec- 
tion and  enforcement  of  civil  rights.  Whenever,  then,  it  is  neces- 
sary to  secure  a  civil  right,  or  to  be  redressed  for  civil  wrongs, 
we  naturally  expect  the  proper  jurisdiction  to  be  found  amongst, 
the  existing  courts,  even  if  those  rights  or  wrongs  were  subjects 
of  ecclesiastical  jurisdiction.  The  mere  fact  that  the  marriage 
relation  was  always  annulled  in  England  by  the  courts  christian, 
apart  from  an  act  of  parliament,  ought  not  in  itself,  when  the  case 
is  not  canonical  merely,  but  founded  on  a  common  law  right,  to 
be  sufficient  to  exclude  judicial  action  where  no  such  courts  exist, 
when  an  appropriate  jurisdiction  is  found  in  another  tribunal. 

Our  Constitution  was  framed  on  the  idea  that  the  legislative, 
executive  and  judicial  departments  of  the  government  should  be 
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entirely  distinct,  and  that  a//  judicial  power  should  be  vested  in 
the  then  existing  courts,  and  such  inferior  courts  as  might  be 
afterwards  established. 

The  dissolution  of  the  marriage  contract  for  antecedent  causes 
was  by  judicial  action;  the  aid  of  parliament  being  sought  only 
to  dissolve  for  causes  subsequent  to  the  marriage,  and  then,  as 
a  rule,  only  after  the  ecclesiastical  courts  had  separated  the  parties 
a  mensa  ei  thoro.  Those  courts  had  no  power  to  dissolve  for 
subsequent  causes,  not  even  adultery,  but  for  antecedent  causes 
they  could  annul  the  marriage.  Such  action  was  purely  judicial. 
So  far  then  as  that  was  based  upon  causes  affecting  the  essentials 
of  the  marriage  as  recognized  by  the  English  common  law,  and 
divested  of  mere  canonical  considerations,  to  that  extent  the  juris- 
diction of  these  courts  should  be  regarded  as  lodged  in  our  Court 
of  Chancery  under  its  appropriate  powers,  where  the  subjects  are 
fitting.  This  view,  I  think,  must  necessarily  result  from  the  char- 
acter of  our  Constitution,  for  in  its  very  framework  there  seems 
to  be  a  necessary  implication  that  when  the  legislature  was  pro- 
hibited from  granting  a  divorce,  and  no  substituted  jurisdiction 
was  specially  provided,  the  existing  tribunals  were  sufficient  to 
secure  the  integrity  of  the  marriage  contract.  It  may  be  said  that 
the  structure  of  part  of  our  act  of  divorce  is  such  as  to  give 
encouragement  to  the  idea  that  the  jurisdiction  of  the  Court  of 
Chancery  in  the  respect  in  question  was  purely  statutory,  for  the 
first  section  provides  that  "the  Court  of  Chancery  shall  have  juris- 
diction of  all  causes  of  divorce,  and  of  alimony  or  maintenance, 
by  this  bill  directed  and  allowed."  The  original  act  was  passed 
in  1794,  and  I  suppose  that  previous  to  that  time  the  legislature, 
both  colonial  and  state,  did  the  whole  business  of  divorcing.  But 
that  is  not  conclusive  on  the  question  before  us,  for  no  judicial 
tribunal  in  England  could  divorce  absolutely  for  causes  subsequent 
to  the  marriage,  and  without  legislation  our  Court  of  Chancery 
clearly  has  no  such  power.  So  far  then  as  adultery  and  desertion 
are  concerned,  our  act  was  an  enabling  act.  That  consideration 
alone  would  explain  the  use  of  the  general  language  stated,  al- 
though some  causes  of  divorce  are  mentioned  upon  which  the 
court  might  perhaps  act  without  it. 

The  jurisdiction  sought  in  this  case  is  to  annul  for  fraud,  for 
fraud  in  the  consent,  and  is  akin  to  that  in  a  case  of  lunacy, 
idiocy,  or  infancy,  for  these  latter  all  have  to  do  with  the  consents 
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Fraud  is  a  well  recognized  subject  of  equity  jurisdiction;  the 
cause,  speaking  generally,  is  appropriate  to  an  equity  tribunal. 
The  character  of  the  relief  sought  is  the  annulling  of  the  contract, 
and  that  also  is  a  well  settled  equity  power;  and  unless  the  action 
of  the  Court  of  Chancery  can  be  invoked  upon  the  contract  itself, 
where  consent  is  wanting,  whether  for  idiocy,  lunacy,  want  of 
age,  or  fraud,  the  strange  result  would  follow,  that  such  contracts 
could  only  be  attacked  collaterally,  and  no  way  provided  among 
an  enlightened  people,  to  relieve  from  the  embarrassment  and 
mischiefs  of  the  illegal  contract,  by  blotting  it  out.  Speaking 
generally  then,  the  jurisdiction  of  our  Court  of  Chancery  to  annul 
fraudulent  contracts  is  sufficient  to  include  the  contract  of  mar- 
riage, and  although  a  new  application  of  it,  I  see  nothing  in  the 
nature  of  the  marriage  relation,  as  viewed  by  our  law,  to  prevent 
its  exercise.  The  absence  of  ecclesiastical  courts,  the  existence 
in  the  Court  of  Chancery  of  the  general  jurisdiction  stated,  and 
there  being  no  provision  in  the  Constitution  for  a  different  tribunal, 
and  consent  being  a  common  law  essential  to  the  marriage  contract, 
all  show  that  that  jurisdiction  must  embrace  the  right  to  annul 
such  a  contract  for  a  sufficient  fraud.  Apart  from  the  implica- 
tion in  our  Constitution  and  our  system  of  courts,  such  is  the 
opinion,  in  result,  of  learned  writers,  and  is  in  accordance  with 
respectable  adjudication,  made  without  the  aid  of  any  statute  con- 
ferring jurisdiction.  2  Kent,  76,  77.;  Reeves  Dom.  ReL,  207; 
Wightman  v.  Wightman,  Ferlat  v.  Gojon,  Clark  v.  Field,  already 
cited. 

No  satisfactory  light  can  be  gathered  on  this  subject  from  the 
history  of  acts  in  some  states,  in  terms  giving  jurisdiction  for  fraud. 
Some  of  them  may  have  been  passed  to  quiet  doubts  upon  the 
question,  and  some  under  the  legislative  belief  of  their  necessity. 
But  however  that  may  be,  it  is  a  new  question  in  this  state,  which 
must  be  met  on  principle,  and  decided  accordingly. 

The  remaining  part  of  the  question  under  consideration,  is  in 
reference  to  the  sufficiency  of  the  fraud.  This  is  a  delicate  ques- 
tion, for  the  relation  is  peculiar,  and  not  like  other  contracts,  which 
may  be  dissolved  by  the  mere  act  of  the  parties.  Most  serious 
considerations  of  public  policy  and  good  morals  affect  it,  and 
demand  that  it  should  be  indissoluble,  except  for  the  gravest  causes. 
The  mere  presence  of  fraud  in  the  contract  is  not  sufficient  to 
dissolve  it.     The  fraud  must  exist  alone  in  the  common  law  es- 
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sentials  of  it,  and  then  not  to  have  the  effect  of  avoiding  it  against 
sound  considerations  of  public  policy.  As  already  stated,  ante- 
nuptial incontinence  merely,  though  fraudulent  is  not  sufficient. 
Neither  is  the  mere  mistake  of  the  husband  as  to  the  paternity  of 
a  child  bom  after  marriage,  but  begotten  before  by  another,  where 
he  himself  had  been  guilty  of  criminal  lewdness  towards  his  wife 
before  marriage,  sufficient.  Neither  are  false  representations  in 
regard  to  family,  fortune,  or  external  condition,  sufficient  In 
granting  relief,  courts  should  always  be  careful  that  no  violence 
is  done  to  the  nature  of  the  relation  and  to  sound  morals.  It 
must  be  extraordinary  fraud  alone,  that  will  justify  an  avoidance. 
of  the  bond.  The  fraud  charged  in  this  case  is  extraordinary, 
peculiar,  and  of  the  most  flagrant  character,  entering  into  the 
very  essence  of  the  contract,  and  if  allowed  to  succeed,  cither 
compelling  the  husband  to  disown  the  child  for  his  own  protection, 
or  imposing  upon  him  the  necessity  of  recognizing  and  maintain- 
ing the  fruit  of  his  wife's  defilement  by  another,  and  having  it 
partake  of  his  inheritance.  In  either  event,  shame  and  entire 
alienation  are  the  inevitable  consequences.  Surely,  there  can  be 
no  good  policy  in  such  action  as  will  either  compel  parties  to  live 
leather  under  these  circumstances,  having  only  the  shadow  of 
marriage,  or  compel  them,  as  would  be  more  likely,  to  live  totally 
separated,  a  continual  annoyance  to  each  other,  and  a  source  of 
the  greatest  unhappiness.  If  the  contract  is  repudiated  as  soon 
as  the  fraud  is  discovered,  so  that  there  is  no  acquiescence  in  it, 
good  morals  and  the  protection  of  the  integrity  of  the  marriage 
relation  require  that  an  innocent  man  should  be  relieved  from  so 
great  a  fraud. 

The  general  principle  of  the  law  is,  that  fraud  in  a  material  part, 
vitiates  a  contract,  and  the  only  reason  why  it  does  not  apply  with 
full  force  to  the  marriage  contract  is,  that  marriage  is  sui  generis 
in  many  respects,  and  should  not  be  vitiated  even  if  fraudulent, 
when  against  "good  policy,  sound  morality,  and  the  peculiar  nature 
of  the  relation."  To  be  free  from  that  restriction,  the  fraud  must 
be  of  an  extreme  kind,  and  in  an  essential  of  the  contract.  In 
addition  to  the  consideration  stated,  the  character  of  the  fraud 
in  this  case,  and  its  effect  upon  the  contract,  are  well  described  by 
Bigelow,  C.  J.,  in  an  analogous  case,  Reynolds  v.  Reynolds,  3  Allen, 
609.  That  jurist,  after  remarking  upon  the  insufficiency  of  mere 
incontinence  before  marriage,  to  declare  it  void,  and  why,  says: 
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"But  a  very  different  question  arises,  where,  as  in  the  case  at  bar, 
a  marriage   is   contracted  and   consummated  on   the   faith  of  a 
representation  that  the  woman  is  chaste  and  virtuous,  and  it  is 
afterwards  ascertained,  not  only  that  this   statement  was   fake, 
but  that  rfie  was,  at  the  time  of  making  it,  and  when  she  entered 
into  the  marriage  relation,  pregnant  with  child  by  a  man  other 
than  her  husband.     The  material  distinction  between  such  a  case 
and  a  mispresentation  as  to  the  previous  chastity  of  a  woman,  is 
obvious  and  palpable.     The  latter  relates  only  to  her  conduct  and 
character  prior  to  the  contract,  while  the  former  touches  directly 
her  actual  present  condition,  and  her  fitness  to  execute  the  mar- 
riage contract,  and  take  on  herself  the  dyties  of  a  chaste  and 
faithful  wife.     It  is  not  going  too  far  to  say  that  a  woman  who 
has  not  only  submitted  to  the  embraces  of  another  man,  but  who 
also  bears  in  her  womb  the  fruit  of  such  illicit  intercourse,  has, 
during  the  period  of  her  gestation,  incapacitated  herself  from  mak- 
ing and  executing  a  valid  contract  of  marriage  with  a  man  who 
takes  her  as  his  wife  in  ignorance  of  her  condition,  and  on  the 
faith  of  representations  that  she  is  chaste  and  virtuous.    In  such 
a  case,   the   concealment  and   false  statement  go  directly  to  the 
essentials  of  the  marriage  contract,  and  operate  as  a   fraud  of 
the  gravest  character,  on  him  with  whom  she  enters  into  that 
relation.     One  of  the  leading  and  most  important  objects  of  the 
institution    of    marriage    under   our   laws    is    the    procreation    of 
children,  who  shall  with  certainty  be  known  by  their  parents  as 
the  pure  offspring  of   their  union.     A  husband  has   a  right  to 
require  that  his  wife  shall  not  bear  to  his  bed  aliens  to  his  blood 
and  lineage.     This  is  implied  in  the  very  nature  of  the  contract 
of  marriage.     Therefore  a  woman  who  is  incapable  of  bearing  a 
child  to  her  husband  at  the  time  of  her  marriage,  by  reason  of 
her  pregnancy  by  another  man,  is  unable  to  perform  an  important 
part  of  the  contract  into  which  she  enters;  and  any  representa- 
tion which  leads  to  the  belief  that  she  is  in  a  marriageable  con- 
dition, is  a  false  statement  of  a  fact  material  to  this  contract,  and 
on  well  settled  principles  affords  good  ground  for  setting  it  aside 
and  declaring  the  marriage  void."     I  have  quoted  thus  at  length, 
because  it  is  the  judgment  of  a  highly  respectable  court,  on  the 
essential  character  of  the  fraud,  and  what  should  be  its  effect  on 
the  marriage  relation.    When  that  case  was  decided,  there  existed 
in  Massachusetts  a  statute  for  the  court  "to  grant  a  divorce  where 
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^  marriage  is  supposed  to  be  void,  or  the  validity  thereof  is  doubted, 
on  the  ground  of  fraud;"  but  it  designated  no  particular  fraud 
that  would  avoid  the  contract,  and  left  it  to  the  court  to  determine*, 
upon  principle,  the  kind.  The  statute  has  reference  only  to  the 
technical  jurisdiction,  assuming  in  principle  that  fraud  would  avoid. 
To  my  mind,  that  case  declares  the  true  doctrine,  and  the  opinion 
shows  that  the  result  was  carefully  reached,  and  with  proper 
caution  against  the  encouragement  of  any  lax  notions  of  the 
marriage  tie.  No  danger  resulted  from  that  decision,  as  appears 
from  two  later  cases — one,  Foss  v.  Foss,  12  Allen,  27,  in  which 
a  decree  was  refused  where  a  man  married  a  woaian  with  whom 
he  previously  had  connection,  and  of  whose  pregnancy  he  was 
aware,  he  being  assured  by  her  that  the  child  was  his,  but  which 
turned  out  to  be  another's ;  the  other,  Crehore  v.  Crehore,  97  Mass., 
330,  where  the  husband  became  acquainted  with  a  woman,  and 
soon  after  had  intercourse  with  her  before  marriage,  when  she 
stated  she  was  then  with  child,  but  the  next  morning  on  being 
told  that  he  would  not  marry  her  if  so,  she  said  it  was  only 
nonsense,  and  not  true.  He  married  her,  but  was  refused  relief 
because  he  had  knowledge  of  her  unchastity,  and  was  put  on  his 
guard. 

The  same  principle  contained  in  Reynolds  v.  Re)molds,  is  sus- 
tained in  the  case  of  Baker  v.  Baker,  13  Cal.,  87,  in  an  opinion 
by  Judge  Field,  afterwards  and  now  justice  of  the  Supreme  Court 
of  the  United  States.  That  also  was  an  analogous  case  to  this. 
There  was  also  a  statute  in  California  in  regard  to  jurisdiction 
for  fraud,  bu|  without  indicating  the  character.  In  this  country, 
the. weight  of  adjudication  is  in  favor  of  dissolving  the  marriage 
for  fraud  like  this.  In  England,  I  find  no  case  directly  in  pohil, 
yet  the  power  of  the  ecclesiastical  courts  to  annul  for  fraud  in 
obtaining  consent  is  well  settled,  as  will  be  seen  by  the  following 
references  and  cases:  Rogers'  Ec.  Law,  564;  Dalrymple  v.  Dal- 
rymple,  2  Cons.  Rep.,  54,  104;  Sullivan  v.  Sullivan,  2  Ibid.,  238,. 
246 ;  Portsmouth  v.  Portsmouth,  i  Hagg.,  355 ;  Hanf ord  v.  Morris, 
2  Cons.  Rep.,  423;  Hull  v.  Hull,  15  Jur.,  710  (5  E.  L.  &  E.,  589). 

The  apparent  absence  of  direct  adjudication  on  the  point,  may 
perhaps  be  accounted  for  by  the  meagre  character  of  the  reports 
previous  to  1809,  when  Phillimore's  reports  commence.  (Bishop 
on  M.  &  D.,  §  13).  At  any  rate,  there  is  no  indication  in  the  text 
books  against  it,  and  if  fraud,  under  any  circumstances  wh«re  the 
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forms  of  consent  have  been  gone  through,  is  to  be  allowed* as  a 
ground  of  dissolution,  it  should,  upon  principle,  be  in  this  case. 
There  ought  always  to  be  an  indisposition  in  every  court  to  weaken 
the  force  and  sacredness  of  the  marriage  tie.  That  consideration 
should  induce  great  carefulness,  but  should  not  deter  us  from 
advancing  where  principle  leads  us,  although  before,  in  our  courts, 
the  objective  point  has  not  been  attained.  The  fraud  in  this 
case  was  so  gross  and  far-reaching,  as  to  avoid  the  consent,  and 
for  that  reason  the  marriage  must  be  declared  null  and  void, 
^  mitio.  The  decree  being  otherwise  is  reversed,  and  the  record 
semttted  for  the  Chancellor  to  decree  according  to  this  opinion. 

Van  Syckei*,  J.,  dissenting.  The  parties  in  this  case  were  mar- 
ried on  the  I2th  day  of  September,  1871,  and  in  the  following 
January  the  defend^mt  gave  birth  to  a  child.  The  husband  filed 
his  bill  for  a  divorce  on  the  ground  that  he  was  not  the  father  of 
the  child,  and  did  not  know,  at  the  time  of  the  marriage  cere- 
mony, that  his  wife  was  pregnant.  The  Chancellor  refused  the 
divorce,  and  an  appeal  was  taken  to  this  court. 

The  power  to  grant  divorces  in  this  state  is  lodged  exclusively 
in  the  Court  of  Chancery,  and  this  branch  of  its  jurisdiction  is 
exercised,  not  by  reason  of  any  inherent  power  existing  in  the 
court  over  this  subject  as  one  of  its  general  equity  powers,  but 
solely  by  virtue  of  express  legislative  authority. 

The  act  of  1794  (Pat.  Laws  143,)  gave  to  the  Court  of  Chancery 
jurisdiction  of  "all  causes  of  divorce,"  but  added,  as  the  act  now 
in  force  does,  "by  this  act  directed  and  allowed:"  Nix.  Dig., 
1346,  Title  Divorct. 

The  causes  of  divorce  from  the  bond  of  matrimony  specified  in 
the  act  of  1794,  are : 

1st  Where  the  parties  are  within  the  prohibited  degrees. 

2d.  Adultery. 

3d.  Willful  and  continued  desertion  for  seven  years. 

4th.  Where  either  of  the  parties  had  another  husband  or  wife 
livtng  at  the  time  of  the  marriage;  and 

Lastly,  A  divorce  from  bed  and  board  for  extreme  cruelty. 

By  the  revision  of  1846  the  chancery  powers  'in  respect  to  the 
grounds  for  divorce  are  in  no  respect  amplified.  Unless,  therefore, 
it  can  be  shown  that  the  Court  of  Chancery  as  constituted  in  this 
state,  has  a  general  or  limited  power  over  the  question  of  divorce, 
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independent  of  any  statutory  enactment,  the  appellant  is  remedi* 
less.  Our  court. of" equity  has  the  same  jurisdiction  as  the  English 
chancery,  with  such  addition  as  is  made  to  it  by  positive  law.  In 
England,  the  G>urt  of  Chancery  never  extended  its  jurisdiction 
to  the  subject  of  divorce,  but  left  the  power  to  dissolve  the  marital 
relation  to  be  administered  exclusively  by  the  ecclesiastical  courts. 
The  law  matrimonial,  so  far  as  it  obtains  in  this  state,  must  lie 
dormant  and  inoperative  until  some  court  is  constituted  to  apply 
it.  We  have  as  yet  no  judicature  possessing  the  general  power 
of  the  spiritual  courts  of  England  over  this  domestic  relation. 

But  it  is  insisted  that  the  jurisdiction  of  equity  over  fraudulent 
contracts  is  sufficiently  comprehensive  to  include  the  contract  of 
marriage.  I  think  no  case  can  be  found  in  England  where  the 
Court  of  Chancery  dissolved  the  marriage  contract,  and  that  here 
to  act  outside  of  the  specified  cases  would  be  not  only  a  clear  ex- 
tension of  equity  power,  but  would  be  in  contravention  of  the 
correct  interpretation  of  our  statute.  According  to  the  correct 
rule  of  statutory  construction,  as  well  the  divorce  act  of  1794  as 
our  present  law,  must  be  held  to  limit  the  causes  of  separation  to 
those  enumerated,  and  not  to  enlarge  them. 

The  language  is,  that  the  Court  of  Chancery  shall  have  juris- 
diction of  all  causes  of  divorce  by  this  bill  directed  and  allowed. 
(Bxpressio  unius,  exclusio  alterius,)  This  is  a  positive  rule  of 
construction,  and  the  statute  must,  in  this  case,  be  a  prohibition  to 
us,  unless  it  can  be  shown,  either  that  at  the  time  of  its  adoption 
it  was  the  settled  practice  of  the  Court  of  Chancery  to  grant 
divorces  in  cases  of  fraud,  or  that  the  power  to  grant  such  divorces 
was  fully  acknowledged.  Neither  of  these  conditions  to  which 
this  rule  of  interpretation  may  yield,  can  be  shown  to  exist.  Prom 
the  passage  of  the  act  of  1794  to  the  present  time,  no  one  has 
attempted  to  invoke  any  such  authority  as  is  claimed  here.  This 
fact  shows  the  settled  conviction  of  our  bar,  which  has  always 
been  learned  and  astute  in  pursuing  remedies  to  their  utmost  limit 

In  England,  the  Court  of  Chancery  never  exercised  any  power 
over  this  subject;  the  entire  control  over  it  being  in  the  spiritual 
courts,  until  the  act  of  20  and  21  Vict.,  85,  which  went  into  opera- 
tion in  1858,  transferred  it  to  a  new  court,  styled  "The  Court 
for  Divorce  and  Matrimonial  Causes :"  and  no  case  can  be  found 
in  this  country  where,  in  the  absence  of  an  express  statute  author- 
izing it,  a  divorce,  in  the  proper  sense  of  that  term,  has  been 
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granted  for  fraud.  The  cases  referred  to  do  not  establish  a  con- 
trary doctrine. 

\  In  Aymar  v.  RofF,  3  Johns.  Ch.,  49,  where  the  marriage  was 
-entered  into  by  an  infant  twelve  years  of  age,  in  jest,  Chancellor 
Kent  did  not  declare  it  null,  but  made  an  order  prohibiting  all 
intercourse  between  the  parties. 

.  In  the  subsequent  case  of  Wightman  v.  W'ightman,  4  Johns. 
Ch.,  343,  the  same  learned  judge  declared  the  marriage  of  a 
lunatic  null  and  void. 

These  cases  were  followed  by  Chancellor  Zabriskie,  in  McClurg 
y.  Terry,  6  C.  E.  Green,  225,  in  which  a  marriage  ceremony  per- 
jFormed  in  jest,  was  declared  to  be  a  nullity. 

These  were  all  cases  of  a  pretended  marriage  contract,  not 
voidable,  but  absolutely  void.  In  neither  case  was  there  any  con- 
tract at  all,  but  an  entire  absence  of  the  consent  necessary  to 
consummate  every  contract.  There  was  no  marriage  to  be  dis- 
solved, nor  was  any  decree  of  dissolution  pronounced.  The  divorce 
power  was  not  invoked  or  exercised  in  these  cases,  and  they  can- 
not be  relied  upon  as  authority  to  dissolve  an  actually  existing 
relation  for  some  cause  which  does  not  make  it  absolutely  void, 
but  merely  voidable. 

All  that  Chancellor  Zabriskie  says,  in  McClurg  v.  Terry,  and 
jail  he  intends  to  say  is,  that  where  the  contract  is  absolutely  void 
)}y  reason  of  fraud  or  force,  he  can  declare  it  null. 
,  It  is  important  to  draw  sharply  the  distinction  between  void 
and  voidable  marriages.  "A  marriage  is  void  when  it  is  good  for 
po  legal  purpose,  and  its  invalidity  may  be  maintained  in  any  pro- 
jCeeding,  in  any  court,  between  any  parties,  whether  in  the  life- 
time, or  after  the  death  of  the  supposed  husband  or  wife,  and 
whether  the  question  arises  directly  or  collaterally."     i   Bishop, 

§46. 

In  these  cases,  either  party  could  marry  without  being  amenable 
to  any  penal  consequences,  before  proceeding  to  annul  the  prior 
pretended  marriage.  But  a  marriage  merely  voidable,  is  good 
for  all  purposes  until  it  is  dissolved  by  a  competent  tribunal;  and 
if  either  party  should  die  pending  the  suit,  and  before  decree,  the 
relation  would  be  indissoluble,  and  all  the  property  rights  which 
flow  from  it  could  be  maintained  by  the  survivor. 

The  cases  referred  to  are  all  void  marriages,  and  equity  imder 
its  inherent  power  over  frauds,  could  declare  that  there  had  never 
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been  a  contract,  as  well  as  it  could  declare  void  a.  forged  deed 
which  had  been  put  upon  the  record,  without  at  all  encroaching 
on  the  domain  of  divorce.  In  the  case  of  a  sham  marriage,  it  is 
a  fraud  in  either  party,  or  in  any  third  person,  to  set  it  up  as 
valid  and  binding. 

If  A,  by  personating  B,  should  induce  a  clergyman  to  give 
him  a  certificate  that  B  was  lawfully  joined  in  wedlock  to  C, 
it  would  not  be  doubted  that  our  Court  of  Chancery  could  pro- 
nounce the  supposed  marriage  void;  without  arrogating  to  itself 
the  divorce  power.  These  are  in  no  proper  sense  decrees  of 
divorce;  they  are  merely  declaratory  that  a  marriage  in  fact  has 
never  had  existence,  and,  consequently,  there  can  be  no  such  thing 
as  a  divorce  in  such  cases. 

In  Ferlot  v.  Gojon,  Hopkins  Ch.,  478,  where  the  marriage  was 
procured  by  abduction,  terror,  and  fraud.  Chancellor  Sandford, 
on  petition  of  the  injured  party,  declared  the  contract  to  be  utterly 
null;  but  he  evidently  regarded  the  marriage  as  to  the  plaintiff, 
to  be  absolutely  void,  and  not  merely  voidable,  and  that  in  taking 
cognizance  of  the  case,  he  was  not  at  all  exercising  the  power  of 
divorce. 

In  the  subsequent  case  of  Burtis  v.  Burtis,  reported  in  the  same 
book,  p.  567,  he  says:  "In  the  case  of  Wightman  v.  Wightman, 
one  of  the  parties  was  a  luilatic,  and  in  the  recent  case  of  Ferlat 
v.  Gojon,  the  marriage  had  been  procured  by  an  atrocious  fraud. 
These  marriages  were  clearly  void,  and  this  court  pronounced  the 
sentence  of  nullity.  If  these  two  decrees  are  denominated  divorces, 
they  did  not  arrogate  to  this  court  any  general  power  of  divorce 
in  cases  not  prescribed  by  our  statute."  And  in  this  opinion 
Chancellor  Sandford  expressly  dissents  from  the  dictum  of  Chan- 
cellor Kent,  in  Wightman  v.  Wightman,  that  the  power  over  matri- 
monial causes  is  necessarily  cast  upon  the  Court  of  Chancery,  be- 
cause it  is  not  vested  in  any  other  tribunal.  If  this  were  so,  our 
statute  would  be  useless.  In  the  case  now  before  us,  the  mar- 
riage is  not  void,  but  voidable.  It  was  entered  into  by  parties 
capable  of  contracting,  and  was  fully  consummated  by  their  con- 
sent. It  is  claimed  to  be  voidable  because  of  the  fraudulent  con- 
cealment of  a  fact.  No  decree  can  adjudge  it  to  be  void,  without 
dissolving  an  existing  bond. 

The  New  York  cases  are  no  authority  for  the  claim  that  mar- 
riages, voidable  only  for  fraud,  can  be  declared  void  by  our  Court 
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of  Chancery.  The  distinction  is  clearly  run  between  void  and 
voidable,  in  Perry  v.  Perry,  2  Paige  Ch.,  504,  where  the  court 
says,  that  in  cases  of  absolutely  void  marriages,  for  all  substantial 
purposes  of  justice,  the  courts  of  common  law  and  equity  in 
England  had  concurrent  jurisdiction  with  the  ecclesiastical  courts, 
and  that  the  Court  of  Chancery  and  courts  of  common  law  always 
exercised  the  power  to  declare  such  marriages  absolutely  void,  even 
in  a  collateral  proceeding.  That  these  cases  were  not  intended 
to  countenance  the  doctrine  that  a  marriage,  only  voidable  for 
fraud,  could  be  dissolved  by  the  Court  of  Chancery,  is  manifest 
by  the  case  of  Burtis  v.  Burtis,  befofe  cited,  in  which  the  ground 
relied  upon  was  impotency.  That  it  is  a  clear  fraud  in  an  imbecile 
to  enter  into  this  relation,  no  one  will  doubt.  In  the  case  in  3. 
Allen,  60s,  the  Massachusetts  court  held  the  temporary  impotency 
of  the  woman  to  bear  children  to  her  husband,  by  reason  of  her 
pregnancy  by  another  at  the  time  of  the  marriage,  to  be  the  very 
essence  of  the  fraud.  Yet  the  same  judge  who  decreed  the  con- 
tract null  in  Ferlat  v.  Gojon,  refused  to  divorce,  in  Burtis  v.  Bur- 
tis, for  impotency,  and  this  decision  is  affirmed  in  Perry  v.  Perry^ 
upon  the  distinct  ground  that  the  marriage  was  not  void,  but  void- 
able. The  court  discriminated  between  the  two  cases,  in  this> 
language:  "The  decision  of  Chancellor  Sandford,,  in  Burtis  v. 
Burtis,  is  entirely  consistent  with  that  of  his  predecessor,  in 
Wightman  v.  Wightman.  In  one  case,  the  marriage  was  absolutely- 
void,  and  this  court,  in  the  exercise  of  its  ordinary  jurisdictioUj, 
had  a  right  to  remove  the  apparent  obstruction  to  the  wife's  con- 
tracting matrimony  with  any  other  person.  In  the  other  case., 
there  was  a  good  marriage  de  facto,  and  the  court  very  properly 
decided  that  the  power  to  dissolve  such  a  marriage  did  not  exist 
in  this  state,  except  by  interference  of  the  legislature." 

The  cases  in  Massachusetts,  California,  and  the  later  New  York 
cases,  and  the  cases  in  some  other  states,  are  under  a  statute  extend- 
ing the  divorce  power  to  cases  of  fraud,  and  are,  therefore,  of  no 
authority  here. 

There  is  another  stringent  rule  of  interpretation  which  must 
be  violated  in  order  to  hold  that  our  statute  is  not  one  of  limitation^ 

The  insistment  is  that  the  Court  of  Chancery  shall  have  juris- 
diction not  only  of  all  causes  of  divorce  by  the  statute  specified, 
but  of  others  not  enumerated.  In  other  words,,  that  the  statute 
was  designed  to  add  the  specified  causes  of  divorce  to  the  cause 
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for  fraud,  which  it  is  claimed  equity  could,  before  that,  entertain. 
Now  if  it  can  be  shown  that  one  of  the  causes  specified  in  the 
statute  is  fraud  of  a  particular  character,  it  must  be  held  to  exclude 
every  other  kind  of  fraud. 

Prior  marriage  is  one  of  the  causes  named  in  the  statute,  and 
that  it  is  a  fraud  of  the  most  grievous  character  in  one  who  is 
married  to  induce  another  to  enter  into  that  relation  with  him,  will 
be  admitted.  The  fact,  therefore,  that  in  addition  to  causes  not 
before  cognizable  in  chancery,  one  cause  for  fraud  is  specified  by 
the  statute,  excludes  every  other  kind  of  fraud  than  the  one  men- 
tioned. 

But  if  jurisdiction  is  assumed  on  the  ground  that  marriage  is 
a  civil  contract,  and  that  equity  has  inherent  jurisdiction  to  vacate 
all  contracts  for  fraud,  where  will  the  line  be  drawn?  The  power 
to  annul  and  dissolve  this  contract  for  fraud  must  be  co-extensive 
with  the  power  over  other  contracts,  in  analogy  to  which  this 
power  is  claimed. 

Bishop  affirms  that  this  is  the  most  difficult  topic  of  the  entire 
subject  of  marriage  and  divorce,  and  that  he  is  not  satisfied  with 
the  views  he  has  taken  in  the  earlier  editions  of  his  work.  In 
his  last  edition  he  recasts,  his  former  chapter  on  this  subject,  and 
lays  down  the  proposition,  that  in  reason,  whatever  of  fraud,  of 
error,  or  duress,  will  vitiate  any  other  contract,  should  ordinarily 
be  received  as  sufficient  to  destroy  and  set  aside  this  engagement,, 
whether  executed  or  executory,  viewed  as  a  thing  separate  from  the 
constunmation  which  follows ;  and  he  admits  his  inability  to  define 
what  fraud,  in  kind  and  amount,  should,  under  the  cases,  be 
deemed  sufficient.  The  difficulty  is  inherent  in  the  nature  of  the 
subject,  for  no  court  can  accurately  define  what  fraud  is.  There 
may  be  a  variety  of  fraudulent  acts,  coupled  with  circumstances  of 
conspiracy,  neither  of  which,  standing  alone,  would  have  the  re- 
quired force,  but  which,  taken  together,  might  impel  the  judicial 
mind  to  concede  that  the  case  was  made  out.  Nor  can  any  certain 
guide  be  drawn  from  adjudged  cases  in  the  ecclesiastical  courts. 

The  frauds  which  I  find  have  moved  the  spiritual  courts  to 
grant  the  separation,  are  impotency,  a  prior  marriage,  and  error, 
where  the  party  supposing  he  was  joined  to  one  person  was  ac- 
tually united  to  another  and  different  person.  And  it  has  been 
held  that  where  a  party  obtained  a  divorce  in  the  spiritual  courts 
by  fraudulently  persuading  the  court  to  believe  that  he  was  im- 
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potent,  and  subsequently  married  and  had  children  by  the  second 
wife,  such  second  marriage  would  be  dissolved  and  the  children 
declared  illegitimate,     i  Bishop,  §114,  note,   (4th  edition). 

In  Bury's  Case,  5  Coke,  98,  such  second  marriage  was  held  to 
be  voidable  only,  and  to  be  good  for  all  ^purposes  until  annulled 
by  a  competent  tribunal. 

If  we  adopt  the  view  that  this  court  will  be  controlled  by  es- 
tablished precedents  in  the  ecclesiastical  courts,  not  only  must  we 
divorce  for  impotency,  and  for  fraud  in  setting  up  and  obtaining 
a  divorce  for  alleged  impotency  when  it  did  not  exist,  but  this 
case  must  fall  unless  it  can  be  shown  that  those  courts  have  granted 
a  divorce  for  the  specific  cause  here  relied  upon.  No  such  case, 
I  think,  can  be  found. 

If  the  limitation  is  claimed  to  be  in  public  policy,  the  two  obvious 
answers  are — 

First  That  jurisdiction  cannot  be  founded  upon  the  fact  that 
the  rule  will  be  ^o  applied  as  to  promote  public  policy.  No  court 
can  claim  an  ungranted  power  because  it  will  be  wisely  used. 

Second.  That  this  would  be  a  limitation  upon  the  exercise  of 
the  power,  and  not  upon  the  power  itself,  and  is  a  subject  upon 
which  the  judge  of  today,  and  his  successor,  have  a  right  to 
differ.  This  doctrine,  stated  in  plain  terms,  would  be  this,  that 
whenever  a  circumstance  of  fraud  entered  into  the  engagement, 
which,  in  the  discretion  of  the  court,  should  annul  the  relation, 
the  divorce  would  be  declared,  and  the  issue  bastardized.  This 
opens  the  entire  field  of  fraud  to  this  topic  of  contention. 

There  is  another  difficulty  worthy  of  consideration,  which  sug- 
gests itself.  The  statute  does  not.  apply  to  these  cases  of  fraud, 
and  therefore  residence  in  the  state  is  not  necessary  to  enable  suit 
to  be  instituted.  Are  our  courts  to  be  thrown  open  to  citizens  of 
other  states  to  agitate  the  many  questions  which  must  arise  in 
this  new  and  untried  field  of  litigation?  If  the  framer  of  our 
statute  had  supposed  that  our  Court  of  Chancery  had  any  such 
extended  power  as  is  now  claimed  for  it,  he  would,  undoubtedly, 
.have  provided  for  this  difficulty.  It  is  an  imperfection  in  our  law, 
that  it  does  not  give  redress  for  a  wrong  so  grievous  as  that  set 
up  by  the  complainant  in  this  bill,  but  it  belongs  to  the  legislature, 
and  not  to  this  court,  to  provide  the  remedy. 

There  is  another  obstacle  in  the  way  of  granting  this  divorce. 
It  may  well  be  doubted  whether  the  Chancellor  was  satisfied,  from 
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tWi^  ^evidence,  that  the  fact  relied  upon  for  the  divorce  was  proven 
by  testimony  other  than  that  of  the  complainant  himself.  If  he  had 
J-efiised  the  divorce  on  this  account,  I  should  be  unwilling  to  disturb 
his  decree. 

.  I  am  of  the  opinion  that  we  have  no  power  to  grant  the  relief 
prayed  for,  and  that  the  decree  of  the  court  below  should  be 
affirmed. 

Decree  reversed  by  the  following  vote. 

For  reversal— Beasley,   C.  J.,   Bedi^e,   Ci^ement,   Dai^rimplE, 
DebuE,  Scudder,  Wales,  Woodhull.  8. 

■    For  affirmance — Dodd,  Van  Syckbl.  2. 


STATES  V.  STATES. 
Chancery.    37  Eq.,  195. 

On  bill  for  divorce. 

Bird,  V.  C.  A  divorce  is  asked  for  in  this  case,  on  the  ground  of 
fraud.  Two  and  a  half  months  after  the  marriage  the  defendant 
gave  birth  to  a  fully-developed  child.  The  complainant  declares  that 
he  is  not  the  father  of  it.    Taking  this  to  be  true,  then  what? 

The  complainant  says  that  he  "was  induced  by  the  enticements 
and  allurements"  of  the  defendant  "to  have  sexual  intercourse  with 
her,  and  that  afterwards  (about  two  months)  she  represented  to 
him  that  she  was  about  two  months  advanced  in  pregnancy,  and  that 
her  offspring  would  be  his,"  and  that  a  physician,  whose  name  she 
gave,  assured  her  that  the  period  of  gestation  had  been  running 
about  two  months.     He  trusted  in  these  representations. 

Now,  is  he  entitled  to  the  aid  of  a  court  of  conscience?  Can  a 
man,  who  has  been  guilty  of  one  of  the  grossest  acts  of  immorality, 
expect  any  court  to  undo  the  toils  which  envelope  him  because  of 
such  immortality?  Would  any  court,  after  listening  to  his  confes- 
sion, be  justified  in  dissolving  his  fetters?  I  think  not.  He  trans- 
gressed, and  this  transgression  blinded  him;  otherwise,  too,  he 
would  have  been  free  from  importunities  to  marry,  and  from  all 
false  statements  as  to  his  liability. 
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Then  why  should  he  have  been  deceived  by  her  entreaties  or  rqK 
resentations?  He  knew  of  her  dishonor;  he  knew  as  well  that  she 
would  deceive.  He  had  participated  with  her  in  crime ;  why,  then,, 
should  he  be  surprised  by  her  falsehoods?  She  advertised  her  in- 
fidelity as  well  as  her  unchastity. 

But  the  avenue  for  full  information  was  before  him.  The  de- 
fendant herself  opened  the  door.  She  told  him  she  had  consulted  a 
physician.  Why  did  not  he  do  the  same?  An  examination  by  an 
expert  would  have  revealed  the  true  condition  of  the  foetus. 

The  master  reports  neither  for  nor  against  the  petitioner,  but  en- 
courages the  favorable  action  of  the  court  because  pf  the  youth  and 
good  standing  of  the  complainant.  He  was  of  the  age  of  twen^ 
years ;  certainly  not  too  young  to  know  that  he  both  violated  the 
law  of  his  country  and  sinned  against  the  honor  and  integrity  of  the 
family  which  he  now  holds  up  as  a  shield.  Good  standing  is  a 
tower  of  strength  to  the  innocent ;  but  the  confessedly  guilty  are  on 
the  same  level  as  any  other  wrong-doer. 

There  is  no  countenance  in  law  for  the  prayer  of  the  complainant. 
It  is  expressly  repudiated  in  Carris  v.  Carris,  24  N.,  J.  Eq.,  516. 

I  shall  advise  that  the  bill  be  dismissed. 


ALLEN  v.  ALLEN. 
Chancery.  85  Eq. ;  95  Atl.,  363. 

Bill  by  Lida  T.  Alleii  against  Charles  S.  Allen.    Bill  dismissed. 

Leaming,  V.  C.  By  the  bill  filed  herein  complainant  seeks  a  de- 
cree annulling  her  marriage  to  defendant  on  the  ground  that  at  the 
time  of  her  marriage  defendant  knew  that  he  was  afflicted  with  a 
taint  of  hereditary  insanity  arid  with  that  knowledge  stealthfully 
concealed  the  fact  from  complainant.  Defendant  is  now  insane^ 
and  an  answer  has  accordingly  been  filed  and  a  defense  made  m  his 
behalf  by  a  guardian  ad  litem  appointed  for  that  purpose. 

The  evidence  discloses  that  the  parties  were  married  in  July,  1895. 
The  husband  was  then  a  graduate  physician  and  31  years  of  age; 
the  wife  was  20;  they  each  lived  with  their  parents,  and  had  been 
reared  on  nearby  farms.  About  two  years  after  their  marriage  the 
wife  became  heavy  with  child,  and  without  knowledge  on  the  part 
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of  the  wife  touching  the  husband's  purpose  he  performed  on  her 
an  abortion.  This  occasioned  a  confession  by  the  husband  that 
his  determined  avoidance  of  offspring  was  made  necessary  by  reason 
of  his  having  inherited  insanity,  and  that  he  had  concealed  his  aiBic- 
tion  at  the  time  of  his  marriage,  knowing  that  its  disclosure  would 
have  prevented  the  marriage.  It  is  this  intentional  concealment  by  the 
husband  at  the  time  of  his  marriage  of  the  fact  that  he  was  afflicted 
with  hereditary  insanity  which  is  now  urged  as  such  a  fraudulent 
procurement  of  complainant's  consent  to  marriage  as  will  at  this 
time  justify  a  decree  in  behalf  of  the  wife  annulling  the  marriage. 

The  abortion  and  confession  above  referred  to  were  established 
by  the  testimony  of  complainant  and  complainant's  sister,  who  was 
present  at  the  time  of  tiie  confession.  These  events  occurred  in 
November,  1897.  Shortly  thereafter  the  husband  determined  to 
enter  the  practice  of  his  chosen  profession  and  for  some  four  years 
thereafter  was  engaged  in  the  practice  of  medicine.  At  the  end  of 
that  period,  in  1901,  his  mental  condition  became  such  as  to  necessi- 
tate his  confinement  in  an  insane  hospital ;  since  then  he  has  grown 
worse  and  now  appears  to  be  permanently  insane.  During  the 
four  years  intervening  between  the  husband's  disclosure  of  his  con- 
dition to  his  wife,  and  the  time  of  his  commitment  to  an  asylum,  dur- 
ing which  time  the  husband  was  engaged  in  the. practice  of  medi- 
cine, his  wife  resided  with  him  as  a  wife ;  but  her  statement  is  that 
by  mutual  purpose  no  sexual  intercourse  occurred  between  them* 

[i]  There  is  no  doubt  of  the  husband's  mental  capacity  to  marry 
at  the  time  of  his  marriage.  Nor  does  there  seem  to  be  any  reason 
to  doubt  that  about  two  years  thereafter  he  made  the  confession 
already  referred  to.  It  must  therefore  be  accepted  as  a  fact  that  at 
the  time  of  his  marriage  he  believed  that  he  was  afflicted  with 
hereditary  insani^,  and  concealed  his  belief  because  of  the  fear  that 
its  disclosure  would  have  defeated  his  purpose.  Nor  is  there  any 
doubt  that  six  years  after  his  marriage  he  became  violently  insane 
and  has  since  remained  in  that  condition.  But,  aside  from  the  hus- 
band's manifest  belief  that  he  had  inherited  insanity  and  that  the 
unfortunate  inheritance  would  have  fallen  to  his  offspring,  there 
is  little  evidence  to  establish  the  fact.  Certain  hearsay  testinumy 
which  was  introduced  touching  the  husband's  earlier  mental  condi- 
tion and  touching  his  father's  condition  must,  of  course,  be  ex- 
cluded. There  is  evidence  that  a  maternal  uncle  and  a  paternal 
cousin  of  defendant  have  been  insane,  but  no  evidence  establishing 
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the  fact  that  any  lineal  ancestor  of  defendant  has  at  any  time  been 
insane.  The  only  evidence  that  defendant's  insanity  is  hereditary, 
aside  from  his  own  belief,  is  to  be  found  in  the  opinion  of  Dr.  Cort 
to  that  eflfect.  That  opinion  appears  to  be  chiefly  based  upon  the 
present  symptoms  of  defendant  and  the  circumstance  of  insane  col- 
lateral relatives.  On  what  defendant  based  his  belief  that  he  was 
infected  with  hereditary  insanity  does  not  appear. 

[2]  In  Carris  v.  Carris,  24  N.  J.  Eq.,  516,  our  Court  of  Errors 
and  Appeals  determined  that  this  Court  has  inherent  jurisdiction  to 
annul  a  marriage  for  fraud.  It  is  there  held,  however,  that,  unlike 
ordinary  contracts  induced  by  fraud,  in  voidable  as  distinguished 
from  void  contracts  of  marriage  (that  is,  contracts  in  which  the 
parties  have  actually  contracted  marriage  with  a  purpose,  desire 
and  capacity  to  marry,  as  distinguished  from  contracts  of  empty 
form  without  mutual  intent  or  capacity  to  marry,  such  as  duress, 
marriage  in  jest,  misapprehension  of  the  party,  and  mental  incapac- 
ity to  contract),  fraud  is  insufficient  to  annul  the  marriage  unless 
three  elements  are  found  to  exist :  ( i )  The  fraud  must  be  extraordi- 
nary or  extreme  in  kind  or  degree.  (2)  It  must  relate  to  the  es- 
sentials of  the  marriage  relation.  (3)  It  shall  not  in  any  circum- 
stance avoid  the  marriage  contract  against  sound  considerations  of 
public  policy.  It  will  be  readily  conceded  that  neither  of  these  three 
requirements,  in  manner  stated,  is  sufficiently  inflexible  or  definite 
to  be  easily  applied  to  a  concrete  case  other  than  the  one  then  before 
the  court.  It  is,  however,  there  explicitly  pointed  out  that  false 
representations  in  regard  to  family,  fortune,  or  external  conditions, 
or  even  antenuptial  incontinence,  are  not  sufficient  grounds  for  a 
decree  of  annulment ;  whereas,  fraudulent  concealment  of  pregnancy 
at  the  time  of  marriage,  the  husband  being  innocent,  is  there  held 
sufficient,  providing  there  has  been  no  acquiescence  upon  the  part 
of  the  husband  after  discovery  of  the  fraud.  As  incontinence  w.as 
there  stated  to  be  insufficient,  it  necessarily  follows  that  the  basis 
of  the  decree  was  pregnancy.  That  was  declared  by  the  court 
to  relate  to  the  essentials  of  the  marriage  relation,  because  it  ren- 
dered the  wife,  for  the  time  being,  incapable  of  being  impreg- 
nated by  her  husband.  The  necessity  which  the  fraud  imposed  upon 
the  husband  of  accepting  or  repudiating  issue  not  his  own  was  also 
held  to  render  the  decree  of  annulment  consistent  with  public  policy. 
In  the  later  case  of  Crane  v.  Crane,  62  N.  J.  Eq.,  21,  49  Atl.,  734, 
a  decree  of  annulment  was  made  based  upon  the  husband's  conceal- 
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ment  of  his  syphilitic  condition  at  the  time  of  his  marriage.  In  that 
case  the  basis  of  the  conclusion  of  the  learned  Chancellor  appears 
to  have  been  that  the  disease  named  necessarily  or  appropriately  ter- 
minates the  marriage  relation,  because  that  relation  could  not  con- 
tinue except  at  the  risk  of  infection  by  the  wife.  In  considering 
what  misrepresentations  can  be  deemed  to  affect  an  essential  of  the 
marriage  relation,  the  learned  Chancellor,  at  page  26  of  62  N.  J. 
Eq.,  page  736  of  49  Atl.,  in  the  reported  case,  says : 

"Misrepresentation  as  to  freedom  from  disease  in  general  or  con- 
cealment of  the  existence  of  a  disease,  although  one  in  common 
apprehension  conununicable  and  transmissible  to  offspring,  cannot, 
in  my  judgment,  be  so  regarded.  They  fall  within  the  line  of  false 
representations  as  to  family,  fortune  or  external  condition,  declared 
by  Mr.  Justice  Bedle  (in  Carris  v.  Carris,  supra)  to  be  msufficient 
to  justify  the  annulment  of  marriage,  as  to  such  and  like 'matters 
parties  take  e&ch  other  for  better  or  for  worse,  i  Bishop,  Mar. 
D.  &  S..  §457." 

From  the  above  quotation  it  is  obvious  that  in  the  opinion  of 
that  learned  Chancellor  the  ground  upon  which  the  bill  in  the  pres- 
ent case  seeks  a  decree  is  insufficient.  The  adjudicated  cases  in 
other  states  afford  little  aid.  In  a  recent  case  in  the  Supreme  Court 
of  New  York,  (Sobel  v.  Sobel,  88  Misc.  Rep.,  277,  150  N.  Y.  Supp., 
248),  tuberculosis,  concealed  at  marriage,  was  held  to  affora  ground 
for  annulment.  While  the  opinion  in  that  case  refers  to  the  effect  of 
the  disease  upon  offspring,  the  primary  ground  of  the  decision  ap- 
pears to  be  that  the  danger  of  infection  from  tuberculosis,  like 
syphilis,  renders  contact  dangerous,  and  accordingly  affects  an  es- 
sential of  the  marriage  relation.  A  somewhat  extended  review  of 
earlier  cases  will  be  found  in  Lyon  v.  Lyon,  230  111.,  366,  82  N.  E., 
850,  13  L.  R.  A.  (N.  S.),  996,  12  Ann.  Cas.,  25. 

I  think  it  will  be  found  that,  in  the  absence  of  statutes  specific- 
ally authorizing  a  decree  of  annulment,  or  declaring  the  marriage 
unlawful  at  the  time  it  was  contracted,  no  satisfactory  authority 
exists  to  support  the  view  that  a  marriage  contract,  voidable  only, 
can  be  annulled  by  a  court  of  equity  for  fraudulent  concealment 
by  a  party  touching  his  or  her  physical  condition,  except  in  the  ex- 
treme instances  already  referred  to  of  disease  of  either  party  of  a 
nature  to  render  contact  seriously  dangerous  to  the  other  or  preg- 
nancy of  the  wife.    The  importance  of  healthful  offspring  cannot 
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be  overestimated,  but  that  consideration  appropriately  belongs  to  the 
Legislature. 

In  cases  of  impotency,  involving,  as  they  do,  total  failure  of  issue, 
this  Court  has  refused  relief  by  either  decree  of  annulment  or  dis- 
solution of  the  marriage  contract  until  our  L^slature  authorized 
a  divorce  on  that  ground.    Anonymous,  24  N.  J.  £q.,  19. 

[3]  But  I  am  convinced  that  the  relief  here  sought  must  be  de- 
nied in  any  event  for  want  of  adequate  proof  of  the  fact  that  de- 
fendant was  at  the  time  of  his  marriage  afflicted  with  a  taint  of  in- 
sanity which  would  have  been  inherited  by  his  offspring.  De- 
fendant's confession  of  his  belief  to  that  effect  cannot  be  properly 
accepted  as  sufficient  to  establish  the  fact,  and  the  basis  for  Dr. 
Cort's  opinion  in  the  matter  is  too  uncertain.  The  fact  must  be  de- 
termined with  reasonable  certainty  to  justify  a  decree  of  that  na- 
ture.   . 

I  feel  obliged  to  advise  a  decree  dismissing  the  bill. 

Kaufman  v.  Kaufman,  97  Atl.,  490.  Petitioner  sued  to  annul  her  marriage 
on  the  ground  that  defendant  had  fraudulently  suppressed  the  fact  that  he 
had  sjrphilis.  Before  the  marriage  defendant  had  symptoms  which  led  the 
family  physician  to  suspect  the  disease  and  an  exammation  made  some  time 
after  the  marriage  by  specialists  proved  that  at  the  time  of  the  marriage 
defendant  was  syphilitic.  But  at  tne  time  of  the  marriage  defendant  did  not 
know  that  he  was  infected.     A  decree  was  denied. 


BOEHS  v.  HANGER. 
Chancery.    69  Eq.,  10;  59  Atl.,  904. 

Bill  by  Lena  Boehs  against  William  Hanger.    Dismissed. 

Magie,  Ch.  By  her  bill,  complainant  seeks  a  decree  annulling  her 
marriage  between  her  and  the  defendant.  The  defendant  not  having 
interposed  any  defense,  a  reference  of  the  matter  to  a  special  mas- 
ter was  made  under  rule  165&.  The  special  master  has  sent  up  the 
proofs  taken  before  him,  with  his  opinion  that  said  proofs  are  in- 
sufficient to  justify  a  decree  declaring  the  marriage  between  the  par- 
ties null  and  void.  The  cause  has  been  brought  to  hearing  upon 
the  bill,  proofs  and  report,  to  which  exceptions  were  filed.  It  is 
now  argued  that  the  master's  opinion  was  erroneous,  and  that  upon 
the  proofs  the  decree  sought  should  be  made. 
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It  is  settled  in  this  state  that  the  Court  of  Chancery,  under  its 
general  power  to  annul  fraudulent  contracts,  has  jurisdiction  to 
annul  a  contract  of  marriage  for  fraud.  Carris  v.  Carris,  24  N.  J, 
Eq.,  516;  Crane  v.  Crane,  62  N.  J.  Eq.,  21,  49  Atl.,  734,  and  cases 
cited.  But  it  is  not  for  every  fraud  perpetrated  in  respect  to  this 
peculiar  relation  that  a  court  should  interfere  to  nullify  it.  In  the 
prevailing  opinion  of  Mr.  Justice  Bedle  in  the  Carris  Case,  the 
Court  of  Errors  lays  down  the  nile  that  the  marital  relation  will 
not  be  annulled  for  any  fraud  except  that  which  operates  upon  the 
▼cry  Essentials  of  marriage,  and  never  when  the  effect  of  its  annul- 
ment is  against  sound  public  policy. 

The  facts  proved  and  relied  on  to  justify  and  require  a  decree 
declaring  the  marriage  null  and  void  are  the  following :  The  parties 
were  legally  married  on  September  29,  1901,  and  lived  together 
as  husband  and  wife  until  September,  1902,  when  complainant  left 
defendant  because  he  failed  to  support  her.  Afterwards  com- 
plainant discovered  that  defendant  had  been  previously  married  to 
another  woman,  from  whom  he  had  been  divorced  on  August  13, 
1901.  Although  the  decree  of  divorce  left  defendant  legally  com- 
petent to  enter  into  the  marriage  contract  with  complainant,  and  al- 
though it  is  conceded  that  they  did  legally  contract  and  live  to- 
gether in  marriage,  it  is  contended  that  complainant  was  induced  to 
enter  into  that  contract  by  deception  and  fraud.  She  testifies  that 
defendant,  before  her  marriage,  asserted  to  her  .that  he  had  never 
been  married;  and  she  is  corroborated  by  the  justice  of  the  peace 
who  performed  the  ceremony,  who  testifies  tl»t  defendant  then  de- 
clared to  him  that  the  marriage  about  to  take  place  was  his  first 
marriage.  It  is  obvious,  however,  that  the  false  statement  respect- 
ing defendant's  previous  marriage  did  not  in  any  respect  touch  or 
affect  any  essential  of  the  marriage  entered  into.  The  parties  were 
both  competent  to  marry,  their  cohabitation  when  married  was 
within  the  law,  and  children  begotten  thereof  would  be  legitimate. 

But  complainant's  insistment  is  that  the  false  statement  operated 
as  a  fraud  upon  her,  in  that  it  justified  an  inference  that  he  was  not 
a  divorced  person.  Her  proofs  show  that  she  is  a  member  of  a 
religious  body,  one  of  the  tenets  of  which  is  that  marriage,  once 
contracted,  cannot  be  dissolved  except  by  the  death  of  one  of  the 
contracting  parties,  and  that  a  marriage  with  a  person  divorced  by 
law,  and  not  by  death  is  invalid,  and  that  cohabitation  between  per- 
sons thus  niarried  is  sin.  She  asserts  that,  if  she  had  been  informed 
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of  the  truth  which  was  concealed  by  the  false  statement,  she  would 
not  hav6  entered  into  the  mariiage  relation  with  defendant.  The 
case  is  lacking  of  either  all^^tioh  or  proof  that  defendant  knew  of 
the  law  of  the  church  in  question,  or  of  con^lainant*s  recognition 
of  its  obligation.  Therefore  no  consideration  need  be  given  as  to 
whether  the  relief  sought  could  be  afforded  when  such  a  false  state- 
ment was  made  with  the  intent  to  induce  a  disobedience  of  a  known 
obligation  prohibiting  the  makitig  of  such  a  contract.  The  case 
presented  by  the  bill  and  proofs  required  the  report  of  the  master. 
To  hold  otherwise  would  elevate  the  law  of  the  individual  or  of  the 
church  above  the  law  of  the  land,  which  alone  the  courts  are 
bound  to  administer. 

It  results  that  the  report  must  be  confirmed,  and  the  bill  must 
be  dismissed. 


COX  v.  COX. 


Reported  in  "New  Jersey  Divorce  Practice/'  Biddle;  page  362. 

Stevenson/ V.  C.  Suit  to  have  marriage  annulled  on  the  ground 
of  fraud,  their  having  been  no  consununation. 

The  case  which  I  decide  in  favor  of  the  complainant  is  ex- 
hibited in  the  bill  and  proved  by  the  testimony,  but  is  not  exactly 
the  case  which  the  pleader  had  in  mind  in  drawing  the  bill,  or  the 
master  had  in  mind  in  making  his  report.  The  bill  and  the  master's 
report  seems  to  go  qpon  the  idea  of  duress  affected  by  "irresistible 
mental  pressure."  No  duress  or  hypnotic  influence  is  proved  in  this 
case. 

I  grant  the  complainant  a  decree  annulling  her  marriage  with  thfe 
defendant  on  the  ground  that  the  consent  to  such  a  marriage  was  ob- 
tained by  undue  influence  practiced  upon  her  by  the  mother  of  thfe 
defendant  with  his  knowledge  when  she,  the  defendant's  mother, 
stood  in  loco  parentis  to  the  complainant — had  the  complainant 
practically  in  her  custody. 

The  complainant  at  the  time  of  the  marriage  was  one  day  short  of 
being  seventeen  years  of  age.  She  lived  with  her  parents  in  New- 
ark. The  defendant  lived  with  his  mother  and  sister  in  Eliza- 
beth. The  two  families  formerly  lived  in  the  sanie  house  in  New- 
ark. The  complainant  and  the  defendant's  sister  were  intimates 
friends.    The  complainant's  mother  entrusted  her  with  the  defend- 
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ant's  mother  for  a  visit  of  a  few  days.  The  relations  of  the  two 
families  were  intimate  and  friendly.  There  can  be  no  doubt  in  my 
mind  that  the  defendant's  mother  stood  in  loco  parentis  to  the  com- 
plainant and  was  bound*  to  exercise  the  same  care  and  vigilance 
over  the  complainant  that  complaii>ant's  mother  would  have  exer- 
cised. 

The  complainant  was  beset  by  the  mother  of  the  defendant, 
the  defendant  himself  and  his  sister  to  forthwith  marry  the  defend- 
ant without  communicating  with  her  parents.  The  complainant  was 
persuaded  to  go  through  a  marriage  ceremony  with  the  defendant 
before  a  clergyman  at  his  residence. 

The  mother  of  the  defendant  in  my  judgment^Jkw^s-  guilty  of  a 
treacherous  and  immoral  act  in  procuring  the  complainant  to  marry 
the  defendant  without  communicating  with  her  parents.  The  im- 
portant point,  however,  is  that  the  mother  took  advantage  of  the 
fiduciary  relation  existing  between  herself  and  the  complainant,  and 
that  the  defendant  participated  in  this  wrongful  conduct.  The  de- 
fendant I  should  have  stated  was  at  the  time  of  the  marriage  just 
past  twenty-one  years  of  age. 

The  general  principle  controlling  this  case  I  think  is  a  sound  one, 
viz.:  That  an  unconsummated  marriage  which  is  infected  by  fraud 
of  any  kind  whatsoever,  which  would  render  a  contract  voidable 
is  voidable  at  the  option  of  the  injured  party  if  promptly  disaffirmed 
before  any  change  of  status  has  occurred.  It  is  perhaps  mislead- 
ing to  make  the  test  of  fraud  in  a  case  like  this  the  same  as  the  test 
of  fraud  in  a  contract  case.  The  infancy  of  the  complainant,  that 
is  to  say,  not  legal  incapacity  but  actual  immaturity  of  mind  on  ac- 
count of  youth,  is  a  very  important  factor  in  this  case.  In  dealing 
with  this  factor  it  must  be  borne  in  mind  that  the  reason  why 
minors  are  allowed  to  contract  marriage  does  not  in  the  slightest 
degree  sustain  the  validity  of  an  unconsummated  marriage  against 
the  charge  of  fraud.  The  agreement  of  an  infant  of  mature  mind 
over  twenty  years  of  age  to  marry  is  not  en  forcible  against  the  in- 
fant at  law.  There  is  no  virtue,  as  the  best  authorities  indicate, 
in  a  mere  ceremony  or  form  of  language  employed  to  evidence 
a  present  intention  to  establish  the  marriage  state,  if  in  fact  the 
marriage  state  is  not  established. 

,  in  tbc^ipresent  case  the  important  elements  which  together  malre 
the  manfi,age  voidable  especially  when  promptly  disaffirmed  by  At 
complainant  are  as  follows : 
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1.  Youth  and  immaturity  of  mind  of  complainant 

2.  Complainant  placed  by  her  mother  in  the  custody  of  the  de- 
fendant's mother  under  circumstances  which  established  fiduciary 
rdations  between  the  defendant's  mother  and  the  complainant  as 
well  as  the  complainant's  mother. 

3.  Separation  of  the  complainant  from  her  parents  and  others 
who  could  give  her  "independent  and  impartial  advice." 

4.  Abuse  of  fiduciary  relation  by  defendant's  mother  in  persuading 
complainant  not  to  communicate  with  her  parents  but  to  forthwith 
mariy  the  defendant's  son. 


l^ 


AVAKIAN  V.  AVAKIAN. 
Chancery.    69  Eq.,  89;  60  Atl.,  521. 


Bill  for  annulment  of  marriage  by  Louisa  Avakian,  by  Mariam 
Boyajian,  guardian  ad  litem  against  Hagop  Avakian.  Pinal  hear- 
ing on  bill,  answer  and  proofs.    Decree  for  conq)lainant. 

The  complainant,  Louisa  Avakian,  whose  maiden  name  was  Ha- 
jopian,  by  her  bill  asks  a  decree  of  annulment  by  this  Court  of  the 
ceremony  of  marriage  gone  through  between  her  and  the  defend- 
ant, Hagop  Avakian,  on  the  12th  of  February,  1903,  at  St  Pat- 
rick's chapel,  in  Westminster,  in  the  City  of  London,  England. 
The  ground  of  her  claim  is  fraud  and  duress  practiced  and  imposed 
upon  her  by  the  defendant.  The  defendant  appeared  and  answered, 
and  the  cause  was  heard  upon  the  evidence  of  witnesses  in  open 
Court,  when  the  following  facts  were  developed : 

The  complainant  is  a  native  of  the  City  of  Diarbekr,  on  tiie 
Upper  Tigris,  in  Turkish  Armenia,  where  in  the  month  of  Septem- 
ber, 1902,  she  was  living  with  her  parents,  being  the  youngest  of 
six  children.  The  parents  were  very  poor.  According  to  her 
evidence,  she  was  bom  on  December  3,  1888.  She  seemed  to  be 
of  pure  Caucasian  blood,  and  very  comely  in  appearance.  At  that 
time  there  was  living  in  Diarbekr  one  Mugerdich  Takajian,  with 
his  wife  and  one  son.  He  had  previously  lived  for  a  short  time  in 
the  United  States,  and  had  living  in  New  Jersey  another  son,  about 
26  years  old.  He  also  had  a  brother  living  at  Summit,  N.  J.  In  the 
summer  of  1902  he  conceived  the  idea  of  again  migrating  with  his 
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family  to  the  United  States,  and,  according  to  his  story,  having 
heard  of  the  complainant,  he  made  the  acquaintance  of,  and  nego- 
tiated with,  her  father,  with  a  view  of  arranging  a  marriage  between 
complainant  and  his  son  in  New  Jersey.  Such  negotiations  resulted, 
as  he  swears,  in  a  bargain  between  complainant's  father  and  him- 
self that  at  his  own  expense  he  should  take  the  complainant  to  the 
United  States,  and  there  have  her  married  to  his  son.  The  com- 
plainant does  not  appear  to  have  known  of  this  arrangement,  but 
swore  that  she  made  the  journey  with  a  view  of  living  with  her 
aunt,  Mariam  Boyajian,  a  sister  of  her  father,  who  was  married^ 
and  lived  with  her  husband  in  Hoboken,  N.  J.  She  swore  that  she 
expected  to  go  to  school  when  she  reached  Hoboken,  She  started 
with  Takajian  and  his  wife  and  son  some  time  in  September,  1902. 
without  one  cent  of  money,  and  a  scanty  supply  of  clothing.  The 
party  seems  to  have  followed  the  usual  route  by  caravan  across  the 
country  to  Beirut,  thence  by  ship  to  Alexandria,  thence  by  steamer 
to  Marseilles,  wjience  in  ordinary  course  they  should  have  pro- 
ceeded across  France,  and  thence  by  ship  either  directly  or  in- 
directly by  way  of  England  to  the  United  States.  Takajian  under- 
took the  journey  with  insufficient  means,  and  owing  to  unexpected 
delays  and  expenses,  found  himself  substantially  stranded  at  Mar- 
seilles for  want  of  money,  and  was,  as  he  swears,  obliged  to  lay 
over  until  he  could  obtain  funds  from  his  friends  in  .America 
He  did,  however,  have  funds  enough  to  forward  his  own  son  at 
once  to  America.  While  waiting  at  Marseilles,  where  there  seems 
to  have  been  a  sort  of  Armenian  colony  or  society,  he  met  one 
Tatoes  Hajopian,  who  was  not,  however,  related  in  any  way  with 
the  complainant,  but  was  a  cousin  of  tiie  defendant,  and  who  had 
just  left  the  defendant  at  his  home  in  Boston,  and  was  on  his  way 
from  the  United  States  to  Armenia,  and  also  met  there  a  young 
man  named  Isadore  Avakian,  a  nephew  of  the  defendant,  and  a  rela- 
tive of  Tatoes  Hajopian,  who  was  on  his  way  as  an  immigrant  from 
Armenia  to  the  United  States,  and  who  was  detained  at  Marseilles 
by  a  slight  illness.  Tatoes  Hajopian,  knowing  or  assuming  that 
the  defendant  wished  a  wife,  opened  negotiations  with  Takajian 
for  a  bargain  by  which  complainant  should  be  married  to  the'  de- 
fendant. About  that  time  Takajian  received  a  letter  from  his 
brother  in  New  Jersey  informing  him  that  Takajian's  son  living 
there  did  not  wish  to  get  married.  The  result  was  that  Tatoes, 
using  the  language  of  defendant's  answer,  ''telegraphed  to  defend- 


Digitized  by 


Google 


118  Cases  on  Domestic  Rei^ations 

ant  that,  if  defendant  would  send  $200  to  pay  the  expenses  of  Isa- 
dore  and  Louisa  to  Boston,  the  complainant  would  come  there 
and  marry  him."  The  defendant,  in  his  answer,  states  that  he 
refrained  from  forwarding  the  money  until  he  had  received  a  letter 
from  Isadore  recommending  the  qualities  of  the  girl,  and  her  will- 
ingness to  marry  any  good  Armenian,  who  would  make  her  a 
good  home.  Defendant  thereupon  cabled  to  his  relatives  in  Mar- 
seilles $200,  of  which  $120  was  retained  by  Takajian  and  Tatoes — 
mainly  by  Takajian — to  pay  the  expenses  of  bringing  the  girl  from 
Diarbekr  and  keeping  her  up  to  date.  None  of  it  was  given  to  the 
complainant.  Twelve  pounds,  and  no  more,  were  given  to  Isadore^ 
and  the  complainant  was  placed  in  his  charge,  to  be  taken  by  him  to 
the  United  States.  He  had  already  a  steamship  ticket  from  London 
or  Liverpool  to  the  United  States,  but  was  himself  quite  poor. 
Takajian  swears  that  before  the  arrangement  was  consummated  he 
explained  to  the  complainant  that  she  was  going  to  Boston  to 
be  married  to  the  defendant  if  she  liked  him  when  she  got  there, 
but  that  she  was  not  obliged  to  marry  him  unless  she  did  like 
him.  He  stated  to  her  that  the  defendant  was  established  in  busi- 
ness, about  35  years  old,  and  had  but  one  eye,  and  that  he  wore  a 
glass  eye.  He  did  not  in  fact  wear  one  at  the  hearing,  and  appeared 
to  be  between  50  and  60  years  old. 

With  these  preliminaries,  Isadore  and  complainant  started,  and 
reached  London,  and  stopped  at  a  cheap  boarding  house  kept  by  an 
English  woman  for  the  accommodation  of  poor  Armenians.  There 
Isadore  found,  or  claimed  to  find,  he  had  not  funds  sufficient  to 
transport  complainant  and  himself  to  the  United  States,  and  cabled 
or  wrote  to  the  defendant  for  more  funds.  At  Marseilles  the  per- 
sons whose  names  have  been  before  stated  met  an  emigrant  from 
Armenia  to  the  United  States,  named  Hagop  Chenkooshlian,  who, 
with  his  family,  were  also  on  their  way  as  emigrants  from  Armenia 
to  the  United  States.  He  seems  to  have  become  acquainted  with  all 
the  circumstances  herein  previously  stated,  and  also  with  the  fact 
that  complainant  had  an  aunt  living  with  her  husband  in  Hoboken, 
and  her  name  and  address.  He  became  interested  in  the  complain- 
ant,'and  the  circumstance  that  she  seemed  to  be  dealt  with  as 
merchandise,  and  either  in  Marseilles  or  at  London,  perhaps  both, 
wrote  to  her  aunt  in  Hoboken,  stating  the  situation  and  complain- 
ant's destination  at  Boston.  He  followed  the  complainant  and  Isa- 
.ddre  to  London,  and  arrived  there  about  a  fortnight  after  their  ar- 
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rival,  and  not  more  than  a  day  or  two  before  the  defendant,  who, 
upon  the  receipt  of  his  nephew's  letter  asking  for  more  money,  in- 
stead of  cabling  it,  himself  immediately  took  ship  to  England,  and 
took  the  complainant  and  Isadore  to  a  boarding  house  other  than 
the  one  at  which  they  first  stopped.     Chenkooshlian,  hearing  of 
these  facts,  and  that  the  defendant  was  about  to  marry  the  com- 
plainant, attempted  in  a  feeble  way — ^being  poor — to  thwart  his 
intentions.    There  is  considerable  contradiction  in  the  evidence  as 
to  the  occurrences  from  that  time  on  to  the  marriage,  which  oc- 
curred within  two  or  three  days,  or  as  soon  as  defendant  could, 
by  cabling  to  the  United  States,  establish  his  identity  at  the  mar- 
riage license  office.     Chenkooshlian  swears,  and  is  sustained  by 
others  in  his  evidence,  that  he  was  at  first  denied  an  interview 
with  the  complainant ;  that  she  was  secluded  by  defendant  and  Isa- 
dore ;  that  he  sought  the  intervention  of  the  police  to  rescue  her,  but 
without  success ;  that  he  was  finally  permitted  to  see  her,  but  in  the 
presence  of  defendant  and  Isadore,  •and  that  he  then  begged  of  her 
not  to  marry  defendant;  that  she  replied  that  it  was  her  "fate" 
that  she  complained  of  being  afraid  of  defendant,  and  that  he 
had  threatened  her.     The   complainant  swears   to  this  seclusion, 
and  to  threats  continuously  made  by  the  defendant  of  taking  her 
life  if  she  did  not  marry  him.     In  short,  her  testimony  tended  to 
show  that  she  was  under  the  complete  dominion,  moral  and  physi- 
cal, of  the  defendant,  and  was  substantially  compelled  to  marry  him. 
She  swears  that  she^at  all  times  said  her  age  was  14,  and  denied 
that  she  had  ever  said  it  was  more,  except  that  when  she  went 
before  the  priest,  and  was  asked  by  the  interpreter,  who  inter- 
preted the  ceremony,  she  stated  that  it  was  14,  but  the  interpreter 
told  her  that  she  must  say  18.  There  was  evidence  that  she  declared 
iJier  age  to  be  18  years.     Chenkooshlian  swears  that  he  fixed  her 
age  at  14  years  from  her  general  appearance,  and  so  stated  it  at 
the  police  office.    Chenkooshlian  also  swears  that  he  was  invited  by 
defendant  to  be  "best  man,"  and  prepared  to  attend  the  ceremony, 
but  was  kept  away  by  a  friend  of  defendant,  who  called  to  see  him 
shortly    before    the  hour^,  and  detained  him  until  the  ceremony. 
Against  this  evidence  of  actual  physical  and  moral  dominion  is  the 
evidence  of  the  defendant  and  his  friend,  one  Shadorian,  who  had 
lived  in  this  country,  and  knew  the  defendant  in  Boston,  but  hap- 
pened to  be  in  London  at  the  time  of  the  marriage.     Defendant 
swears  that  he  told  defendant  at  once  that  if  she  felt  that  he  was 
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too  old,  or  she  too  young,  to  many  him,  she  need  not  marry  him, 
and  that  he  would  proceed  to  Roumania  and  procure  himself  a 
wife  there,  and  that  complainant  declared  that  she  was  ready 
and  willing  to  marry  him«  But  he  did  not  state  that  he  promised 
her  to  provide  for  her  passage  to  the  United  States  in  case  she 
declined  to  marry  him.  He  states  that  her  clothing  was  so  worn 
and  soiled  as  to  make  her  unfit  for  association  with  decent  people; 
that  he  supplied  her  with  new  clothing.  His  friend  swore  that 
.he  (the  friend)  tried  to  dissuade  complainant  from  marrying  the 
defendant,  and  offered  to  provide  means  for  forwarding  her  to  the 
United  States.  But  it  did  not  appear  that  the  complainant  had  had 
any  previous  acquaintance  or  means  of  knowledge  of  the  various 
persons  whose  names  have  been  mentioned,  or  means  of  knowing 
and  judging  how  far  she  could  rely  upon v  them.  He  swears  that 
she  married  defendant  willingly.  The  defendant  did  not  explain 
why  he  did  not  forward  to  London  the  small  amount  of  money  nec- 
essary to  enable  his  nephew  ISadore  to  complete  the  journey  of 
himself  and  complainant  to  the  United  States,  and  allow  complain- 
ant to  see  her  aunt  before  being  married  to  him,  and  why  he  in- 
curred the  expense  of  a  journey  from  Boston  to  London  and  return. 
There  was  nothing  to  indicate  that  any  communication  was  had 
with  complainant's  parents. 

The  marriage  ceremony  being  performed,  the  defendant  took  a 
second-class  passage  for  himself  and  wife  in  the  next  steamer  for 
Boston,  where  they  arrived  about  the  ist  of  JMarch,  and  was  en- 
abled to  pass  immediately  to  the  house  of  a  friend,  without  deten- 
tion by  the  commissioner  of  immigration.  Complainant's  aunt, 
warned  by  the  letter  from  Mr.  Chenkooshlian,  awaited  the  arrival 
of  the  steamer  at  Boston,  and  appealed  to  the  commissioner  of  im- 
migration to  stop  her  niece  and  rescue  her  from  the  defendant^, 
whom  she  asserted  to  be  a  kidnapper.  The  commissioner,  learn- 
ing that  the  defendant  and  complainant  had  landed  without  coming 
under  his  jurisdiction,  sent  an  officer,  who  procured  their  return  to 
Charlestown,  which  is  the  Castle  Garden  of  Boston,  where  com- 
plainant met  her  aunt,  and  immediately  expressed  her  desire  to 
leave  her  husband  and  go  with  her.  The  commissioner  assumed 
jurisdiction  and  detained  the  complainant,  awaiting  further  consid- 
eration and  instruction  from  Washington.  Finally  it  was  deter- 
mined that  complainant  should  be  at  liberty  to  exercise  her  choice, 
and  she  again  chose  to  go  with  her  aunt,  and  the  commissioner's 
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officers  forcibly  prevented  the  defendant  from  hindering  her.  She 
came  at  once  with  her  aunt  to  Hoboken.  The  defendant  shortly 
after  followed  her,  and  sued  out  a  writ  of  habeas  corpus  against 
the  aunt,  returnable  before  Vice  Chancellor  Pitney.  The  com- 
plainant was  produced  in  court  by  her  aunt,  and  both  in  the  pres- 
ence of  the  defendant,  and  privately  to  the  vice  chancellor,  de- 
clared through  an  interpreter  that  she  wished  to  stay  with  her  aunt, 
and  would  not  go  with  defendant.  She  was  declared  by  the  vice 
chancellor  to  be  at  liberty  to  go  with  whichever  she  chose — ^her 
husband  or  her  aunt — ^both  being  present  in  court  She  chose  to 
go  and  did  go  with  her  aunt.  The  bill  herein  was  filed  on  March  30, 
1903,  and  subpoena  issued  and  was  served  on  the  defendant  per- 
sonally on  the  1st  of  April,  1903.  There  has  been  ho  fruit  of  the 
married  cohabitation. 

At  the  close  of  the  evidence  and  argument  on  the  facts,  the 
vice  chancellor  at  once,  in  an  oral  opinion,  declared  that  the  com- 
plainant was  under  a  certain  degree  of  duress,  both  physical  and 
mental,  at  the  time  the  ceremony  was  performed,  which  continued 
up  to  the  time  that  she  was  relieved  by  her  aunt  at  Charlestown, 
Mass.,  but  at  the  request  of  the  defendant's  counsel  he  reserved  two 
questions:  First,  whether  this  court  had  jurisdiction  over  the  sub- 
ject-matter of  the  suit ;  second,  whether  the  duress  was  of  such  a 
character  as  to  warrant  this  court  in  annulling  the  marriage. 

Pitney,  V.  C.  (after  stating  the  facts).  I  have  now  to  consider 
the  questions  reserved  at  the  hearing,  namely : 

I.  Whether  this  Court  has  jurisdiction  of  the  subject-matter  of  the 
cause,  considering  that  the  marriage  ceremony  was  performed  in 
England,  and  the  defendant  is  domiciled  in  Boston,  Mass.,  and 
that  the  complainant  at  the  time  the  bill  was  filed  was  residing, 
merely,  and  had  resided  for  a  short  time  only,  with  her  aunt  in 
Hoboken,  N.  J.  The  general  jurisdiction  of  this  court  over  the 
subject-matter  of  the  suit  was  thoroughly  settled  by  the  Court  of 
Errors  and  Appeals  in  the  well-known  case  of  Carris  v.  Carris,  24 
N.  J.  Eq.,  516.  That,  indeed,  was  a  case  of  pure  fraud,  but,  in  the 
carefully  considered  opinion  of  Judge  Bedle,  he  expressly  includes 
the  case  of  duress.  At  page  518  he  uses  tl^s  language:  "And  so  in 
case  of  consent  extorted  by  duress,  where  there  may  be  a  color 
of  marriage,  yet  lacking  the  element  of  consent,  which  is  necessary 
in  every  marriage."  The  decision,  however,  has  for  its  ultimate 
basis  the  ground  that  the  jurisdiction  exercised  by  the  English  ecde- 
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siastical  courts  of  aimulKng  marriages  on  the  ground  of  an  inher- 
ent vice  in  the  original  contract  had,  in  this  state,  of  necessity, 
devolved  on  the  Court  of  Chancery,  and  the  English  cases  here- 
after to  be  cited  will  show  that  the  English  courts  have  on  several 
occasions  annulled  marriages  which  had  been  procured  by  fraudu- 
lent duress.  The  case  of  Ferlat  v.  Gojon,  Hopkins,  Chy.,  478, 
cited  in  Carris  v.  Carris,  supra,  is  peculiarly  in  point  in  support  of 
the  dictum  of  Judge  Bedle  above  quoted.  I  shall  have  occasion  to 
refer  to  this  case  further  on,  but  mention  it  now  for  the  purpose 
of  calling  particular  attention  to  the  learned,  exhaustive,  and  in- 
structive argument  of  Counselor  Sampson,  printed  at  length  (page 
481  et  sequentia).  It  is  now  well  settled  that  marriage  is  a  civil 
contract,  and  so  treated  by  the  civil  courts.  Its  peculiarity,  how- 
ever, as  pointed  out  by  Judge  Bedle  in  Carris  v.  Carris,  is  that, 
while  it  is  essentially  a  contract  between  the  husband  and  wife, 
there  is  also  a  third  party  to  the  contract,  namely,  society  at  large, 
represented  by  the  civil  authority  in  which  the  parties,  or  either  of 
them,  may  at  any  time  come  and  reside.  The  promise  made  by 
each  spouse  to  the  other  is  also  made  to  society,  and  all  of  them 
are  continuing  promises,  and  binding  wherever  the  parties,  or  either 
of  them  go  and  reside.  The  marriage  contract,  then,  cannot  be 
disturbed  by  judicial  power  without  taking  into  consideration  the 
rights  of  the  public,  or,  as  we  sometimes  express  it,  public  policy, 
as  it  exists  in  the  place  where  appeal  is  made  to  the  judicial  au- 
thorities. 

Now,  in  the  present  case,  the  complainant  came  to  New  Jersey 
with  her  aunt  early  in  March,  1902,  and  fixed  her  residence  with 
her.  She  had  no  other  place  to  which  to  go,  except  to  remain 
with  her  husband  in  Boston.  Her  parents  lived,  and  still  live,  in 
Turkish  Armenia.  Her  husband  was  duly  served  with  process  in 
this  suit,  and  duly  appeared  thereto  by  a  solicitor  of  this  court, 
and  answered  the  bill  of  complaint  without  objection  to  the  juris- 
diction of  the  court.  The  jurisdiction  of  this  court  over  the  per- 
son of  the  defendant  is  complete.  The  disposition  and  ability  of 
this  court  to  represent  and  take  care  of  the  public  is  indisputable, 
and  I  know  of  no  difference  in  the  public  policy  of  the  State  of 
Massachusetts,  where  the  defendant  resides,  and  that  of  the  State 
of  New  Jersey,  where  the  complainant  resides.  The  evidence  estab- 
lishes clearly  her  intention  when  she  came  here  to  make  New  Jersey 
her  home,  and  there  is  not  the  least  room  to  suppose  that  she  came 
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with  the  intention  merely  of  bringing  this  suit.  Hence  I  can  see 
no  reason  to  doubt  the  jurisdiction  in  the  matter  of  residence  of 
either  of  the  parties.  But  the  counsel  takes  the  ground  that  the 
complainant  had  no  domicile,  as  distinguished  from  mere  residence, 
in  New  Jersey  at  the  time  the  suit  was  brought ;  that  her  domicile 
was  either  with  her  father  in  the  City  of  Diarbekr,  in  Turkish  Ar- 
menia, or  with  her  husband  in  Boston ;  and  that  without  domicile 
of  one  of  the  parties  the  court  had  no  jurisdiction.  In  support  of 
that  contention  he  cites  the  ex  parte  case  of  Blumenthal  v.  Tannen- 
holz,  31  N.  J.  Eq.,  194,  where  Chancellor  Runyon  refused  a  decree 
of  nullity  under  the  following  circumstances:  He  says  that  at  the 
time  of  the  marriage  neither  of  the  parties  resided  in  this  State. 
'"The  defendant  does  not  now  reside  here.  He  has  not  been  served 
with  process.  The  complainant  was,  when  the  suit  was  brought, 
and  still  is,  a  minor.  There  is  no  evidence  that  she  has  been  eman- 
cipated, but,  on  the  other  hand,  the  evidence  is  to  the  contrary." 
The  suit  was  ex  parte.  The  defendant  did  not  appear.  This  state- 
ment distinguishes  that  case  from  the  present.  Here  the  defendant 
was  placed  by  her  father,  who  lived,  as  we  have  seen,  in  Turkish 
Armenia,  in  the  hands  of  one  Takajian,  to  be  escorted,  according 
to  the  complainant's  account,  to  the  home  of  her  aunt,  her  mother's 
sister,  Mrs.  Mariam  Boyajian,  who  lived  with  her  husband  in 
Hoboken,  N.  J. ;  and,  according  to  the  account  of  the  escort,  she 
was  brought  to  New  Jersey  to  be  married  to  the  escort's  son,  who 
also  lived  in  New  Jersey.  In  either  case  New  Jersey  was  to  be 
her  home.  It  follows  from  this  that  she  did,  by  her  father's  com- 
mand, change  her  domicile  to  the  State  of  New  Jersey;  and  this 
is  true  whether  her  story  as  to  the  object  of  her  journey,  or  that 
of  her  escort,  be  accepted  as  the  true  one.  Further,  in  the  case 
before  Chancellor  Runyon  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant  depended  absolutely  and  solely  upon  there 
being  a  domicile  in  New  Jersey  of  one  of  the  parties.  Without 
such  domicile  there  is  no  such  res  in  the  state  as  would  give  the 
court  jurisdiction  to  proceed  against  the  defendant  in  the  absence 
of  service  within  the  jurisdiction.  Coddington  v.  Coddington,  20 
N.  J.  Eq.,  265.  I  have  heretofore  had  occasion  to  deal  with  this 
question  in  Watkinson  v.  Watkinson,  (N.  J.  Ch.),  58  Atl.,  384,  and 
in  Wallace  v.  Wallace,  17  Dick.,  509  (at  pages  514,  519,  520  and 
521 ),  50  Atl.,  788.  But  the  same  stringency  as  to  domicile  is  not  re- 
quired in  a  case  which  is  free  from  collusion,  and  where  the  com- 
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plainant  is  actually  residing  in  the  State,  and  the  defendant  is 
served  here  and  appears.  Pohlman  v.  Pohlman,  15  Dick.,  28;  46 
Atl.,  658.  The  notion  that  the  domicile  of  the  wife  follows  that 
of  her  husband  has  little  or  no  practical  application  to  suits  be- 
tween husband  and  wife,  since,  if  the  wife  was  justified  in  leaving 
her  husband,  she  thereby  became  entitled  to  adopt  a  new  domicile, 
and,  if  she  was  not  so  justified,  she  will  fail  in  her  suit,  on  the 
merits. 

But  another  important  consideration  intervenes.  The  jurisdiction 
of  this  court  over  the  subject-matter  of  this  cause  is  not  based 
upon  or  derived  from  the  divorce  statute.  Hence  it  is  not  limited  by 
any  of  the  terms  of  that  statute  as  to  residence,  etc.  It  is  based 
on  the  original,  inherent,  and  general  jurisdiction  of  this  Court 
over  questions  arising  out  of  contracts  inter  partes,  and  is  exer- 
cised over  contracts  of  marriage  in  which  is  found  some  vice  inher- 
ent in  their  origin,  precisely  as  in  cases  arising  out  of  ordinary  con- 
tract. In  ordinary  cases  of  contract  the  defendant  must  be  served 
with  process  within  the  territorial  jurisdiction  in  order  to  obtain 
jurisdiction  of  his  person.  This  has  been  done  here.  He  has 
appeared  by  a  solicitor  and  answered  the  bill,  without  taking  any 
exceptions  either  to  the  jurisdiction  of  the  subject-matter  or  of 
his  person.  Under  these  circumstances,  I  am  not  sure  that  any 
residence  on  the  part  of  complainant  is  necessary.  I  shall  add 
the  suggestion  that  this  action  is  not  properly  classified  as  a  suit  for 
a  divorce,  which  is  almost  universally  based  upon  some  cause  of 
action  arising  after  the  marriage,  and  which  dissolves  a  valid 
marriage.  The  exception  in  our  statute  is  the  provision  for  a  dec- 
laration of  nullity  based  on  incapacity,  etc.  Further,  the  complain- 
ant's right  to  relief  does  not  depend  upon  the  question  whether  the 
marriage  ceremony  was  void  ab  initio,  or  only  voidable.  We  may 
assume  in  this  instance  that  it  was  valid  by  the  law  of  England,  and 
was  voidable  at  the  option  of  the  complainant.  In  so  assuming, 
we  shall  simply  range  it  with  ordinary  contracts  which  have  been 
obtained  by  fraud  or  duress.  The  general  rule  is  that  such  con- 
tracts are  binding  on  the  wrongdoer,  and  voidable  at  the  option  of 
the  injured  party. 

I  have  examined  all  the  authorities  cited  by  counsel  for  defendant^ 
and  find  in  them  nothing  to  disturb  the  conclusion  that  the  Court 
has  full  jurisdiction  of  this  cause.    The  most  striking  of  them  are 
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cases  where  the  question  of  jurisdiction  based  on  extraterritorial 
service  was  involved. 

Of  the  powier  of  the  court  to  annul  a  mtarriage  solemnized  in  an- 
other jurisdiction  there  can  be  no  doubt.  It  was  exercised  in  the 
•eighteenth  century  by  the  English  ecclesiastical  Court  in  Hartford 
Y.  Morris,  2  Haggard's  Consist,  423,  and  in  Scrimshire  v.  Scrim- 
shire,  2  Haggard  Cons.,  395. 

The  next  question  reserved  was  whether  the  duress,  so  called, 
to  which  the  complainant  was  subjected  at  the  time  of  the  cere- 
nK>ny,  was  sufficient  to  justify  the  annulment  of  the  marriage. 
I  think  it  worth  while  to  remark  just  here  that,  while  public  policy 
18  deeply  interested  in  the  permanency  and  inviolability  of  the  mar- 
riage contract,  it  is  equally  interested  in  having  it  entered  into 
by  persons  of  competent  age  and  judgment,  reasonably  suited  to 
each  other  by  age,  temperament,  and  disposition ;  and  hence  it  en- 
courages and  almost  requires  that  young  persons,  and  especially 
young  females,  at  this  crisis  of  their  lives,  should  have  the  aid,  as- 
sistance, and  sanction  of  their  parents  and  guardians,  if  any,  or 
friends  and  relatives  occupying  the  position  of  parents  and  guar- 
dians. The  books  abound  in  cases  based  on  the  wrong  of  abduct:.ig 
a  young  female  and  inducing  her  to  enter  into  a  marriage  contract 
without  the  supervision  and  sanction  of  her  parents,  or  other  per- 
sons standing  in  loco  parentis,  and  all  well-considered  Codes  of  law 
provide  for  criminal  proceedings  in  such  cases.  They  are  found  in 
our  Code,  in  i  Gen.  St.,  pp.  1063,  1064,  1084,  1096,  §§  79,  81,  82, 
197,  250.  The  last-cited  section  adjudges  it  a  misdemeanor  to  have 
carnal  intercourse  with  any  woman  under  the  age  of  16  years,  with 
or  without  her  consent.  Section  81  provides  that  if  any  person 
shall  unlawfully  take  any  maid,  widow  or  wife  contrary  to  her  will, 
and  shall  marry  her  himself,  or  cause  or  procure  her  to  be  married 
to  another,  either  with  or  without  her  consent,  he  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  every  such  marriage  shall  be 
void.  Section  82  provides  that  if  any  person  shall  unlawfully  con- 
vey or  take  away  any  woman  child,  unmarried,  being  within  the 
age  of  15  years,  out  of  or  from  the  possession,  custody,  or  govern- 
ment, and  against  the  will  of  the  father,  mother  or  guardian  of  such 
woman  child,  though  with  her  own  consent,  with  intent  to  contract 
matrimony  with  her,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
etc.,  and  if  he,  without  the  consent  of  her  father  or  mother  or  guar- 
dian, contract  matrimony  with  her,  he  shall  be  deemed  guilty  of  a 
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misdemeanor,  etc.'   These  sections  are  the  expressions  of  the  well-, 
settled  public  policy  of  the  state  and  country  on  the  subject. 

Turning  now  to  the  case  in  hand,  it  is  further  proper  to  remark 
that  in  this  class  of  cases  it  is  necessary  to  consider  carefully  each 
and  all  of  the  circumstances  preceding  and  surrounding  the  cerci 
mony  brought  into  question,  including,  of  course,  the  age  of  the 
complaining  party.  Let  us  look  at  those  circumstances.  First,  her 
age.  She  swears  she  was  bom  December  3,  1888,  which  would  make 
her  a  trifle  over  14  years  of  age  on  the  day  of  the  ceremony,  Feb- 
ruary 12,  1903.  A  compatriot,  Mr.  Chenkooshlian,  who  saw  her 
first  at  Marseilles,  and  shortly  after  in  London,  just  before  her 
marriage,  swears  that  he  stated  at  the  police  office  that  she  was 
only  14  years  of  age,  and  that  his  statement  was  based  entirely 
upon  her  appearance.  When  brought  before  me  on  habeas  corpu? 
the  next  month,  I  should  have  formed  the  same  judgment  from  her 
c^pearance,  and  at  the  hearing  herein  she  did  not  appear  more 
than  16  years  old.  Against  this  is  her  admission,  sworn  to  by 
one  or  two  persons,  that  she  was  18  years  old,  past,  and  her  state- 
ment to  the  officer  where  she  went  with  her  husband  to  obtain  a 
license,  and  also,  as  I  suppose,  to  the  priest  who  performed  the 
ceremony,  that  she  was  18.  On  this  subject  she  swears  that  she 
told  the  interpreter,  who  interpreted  between  her  and  the  officer 
and  priest,  that  she  was  14  years  old,  and  that  he  told  her  that  it 
was  necessary  that  she  should  say  18.  My  conclusion  from  the 
evidence  is  that  her  evidence  of  her  age,  as  she  gives  it,  is  reliable, 
and  that  she  was  bom  in  December,  1888.  This  matter  of  age  is 
important,  but  not  conclusive,  as  we  shall  see  when  we  come  to 
examine  the  authorities.  She  was  placed  by  her  father  in  the 
fall  of  1902  in  the  care  of  Mr.  Takajian  for  the  purpose,  as  he 
swears,  of  being  conducted  by  him  with  his  family  to  New  Jersey, 
with  the  expectation  of  being  there  united  in  marriage  with  the 
son  of  Mr.  Takajian,  a  young  man  of  suitable  age,  already  residing 
here.  Mr.  Takajian,  on  his  own  statement,  had  no  wider  com- 
mission from  the  father  than  has  been  just  stated.  He  had  no 
authority  to  transfer  her  custody  to  any  other  person,  or  to  assist  in 
marrying  her  to  any  other  person,  than  his  son.  Mr.  Takajian  thus 
became  her  guardian,  and  represented  her  father,  and  she  pre- 
sumably so  considered  it;  but  evidently  she  had  no., proper  con- 
ception of  the  limitations  upon  his  guardianship.  Arriving  at  Mar- 
seilles, he  abandoned  his  trust  and  abused  his  power  by  handing 
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her  over  to  Isadore  Avakian,  nephew  of  defendant;  telling  her,  as 
he  swears,  that  Avakian  would  take  her  to  the  United  States,  where 
she  would  have  the  opportunity  ta  marry  the  defendant,  whom  he 
represented  to  be  35  years  old,  and  well  established  in  business,  but 
that  she  was  not  obliged  to  marry  him  if  she  did  not  like  him 
when  she  saw  him.  She  was  without  money,  and  could  speak  no 
language  but  Armenian,  and  was  compelled  by  the  circumstances 
to  submit  to  the  will  of  her  temporary  guardian,  and,  in  submission 
thereto,  accompanied  Isadore  to  London,  still  penniless,  although 
she  probably  knew  that  the  defendant  had  furnished  the  money  nec- 
essary to  transport  her  to  the  United  States.  At  London  she  was 
detained  by  Isadore  until  the  defendant  arrived.  She  naturally  felt 
constrained  to  do  as  Isadore,  and,  after  him,  the  defendant,  re- 
quired her  to  do.  They  were,  in  her  mind,  placed  in  the  position 
of  guardians  of  her  by  the  deputation  of  Mr.  Takajian,  her  first 
guardian.  It  is  impossible  to  imagine  a  more  helpless  and  desperate 
condition  for  a  young  female.  She  did  indeed  meet  in  London, 
other  Armenians,  to  wit,  Mr.  Chenkooshlian,  already  mentioned, 
and  a  Mr.  Shadorian,  a  friend  of  the  defendant,  who  lives  in  or 
near  Boston,  and  who  came  on  to  this  State  to  testify  in  behalf 
of  the  defendant.  They  swear  that  they  severally  took  an  interest 
in  her  case,  and  it  is  manifest  that  many  of  the  Armenians  whom 
she  met  in  London  were  shocked  at  the  idea  of  her  marrying  the 
defendant.  He  stated  his  age  to  be  35  years,  but  I  understood  his 
Boston  friend,  who  was  sworn  as  a  witness,  to  say  he  was  55.  His 
face  certainly  had  upon  it  all  the  marks  that  we  expect  to  find 
upon  a  man  between  50  and  60  years  old.  One  eye  was  entirely 
gone  and  altogether  he  was  so  very  unattractive  in  appearance  that 
I  found  it  quite  impossible  to  believe  that  the  complainant  could 
have  conceived  the  least— even  the  most  evanescent — liking  for 
him.  These  two  friendly  Armenians  whom  I  have  just  mentioned, 
swear  that  they  severally  begged  of  her  not  to  marry  the  defend- 
ant, and  one  of  them  that  he  offered  to  assist  her  to  the  United 
States.  But  they  were  not  permitted  to  see  her,  except  in  defend- 
ant's presence.  They  were,  after  all,  strangers  to  her ;  and  it  is  not 
surprising  that,  in  her  extremely  helpless  condition,  and  with  her 
immature  judgment,  she  did  not  accept  the  offer,  but  felt  that  she 
must  submit  to  the  only  person  who  represented,  secondhanded, 
indeed,  the  authority  and  will  of  her  father. 
The  defendant's  conduct   in   this  condition  of  affairs  is  to  be 
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remarked.  It  is  fairly  inferable  from  all  circumstances  and  the 
defendant's  statement  in  his  answer  that  he  did  not  cable  tiie 
money  to  Marseilles  until  he  had  received  from  his  nephew,  Isa- 
dore,  a  full  description  of  the  complainant;  that  either  in  that  let- 
ter, or  the  one  which  he  received  from  Isadore,  written  at  London, 
he  learned  that  complainant  had  an  aunt  living  in  Hoboken.  Now 
I  dm  conceive  of  no  reason  why  he  shotdd  have  incurred  the  ex- 
pense  of  a  voyage  to  London,  and  back  instead  of  cabling  to  Isadore 
the  few  dollars  necessary  to  make  up  the  sum  necessary  to  bring 
the  complainant  to  Boston,  unless  he  wished  to  avoid  giving  the 
complainant  the  opportunity  to  have  the  benefit  of  the  advice  of  her 
aunt  before  marrying  him.  It  certainly  would  have  been  more 
seemly  and  decent  for  him,  under  all  the  circumstances,  to  have 
done  so.  After  he  arrived  at  London,  and  found,  as  he  says,  the 
complainant  unfit,  by  reason  of  her  clothing,  to  associate  with  de- 
cent people,  so  that  he  was  obliged  to  furnish  her  with  a  new 
outfit,  it  would  still  have  been  seemly  for  him  to  have  delayed  the 
marriage  until  they  reached  the  United  States.  If,  as  he  swears, 
she  was  really  willing  to  marry  him,  and  seemingly  afraid  of  losing 
him  for  a  husband,  there  was  no  risk,  and  great  propriety,  in  de- 
ferring the  ceremony  until  she  reached  the  United  States.  He 
swears  that  on  reaching  London  he  immediately  told  her  that,  al- 
though he  had  come  from  the  United  States  to  meet  her  there  and 
marry  her,  he  found  her  too  young  for  him,  and  that  if  she  did 
not  choose  to  marry  him  she  need  not  do  so,  and  in  that  case,  as 
he  was  in  want  of  a  wife,  he  would  proceed  to  Roumania  and  pro- 
cure one  there,  but  he  does  not  swear  or  pretend  that  he  offered  to 
relieve  her  forlorn,  destitute,  and  helpless  condition  by  providing 
for  her  conveyance  thence  to  her  aunt  in  Hoboken.  He  swears,  as 
I  have  said — but  I  do  not  believe  him — that  she  immediately  de- 
clared that  she  wished  to  marry  him,  and  that  the  marriage  was 
at  her  request,  and  with  her  full  consent.  On  the  contrary,  she 
swears — ^and  I  believe  her — that  he  told  her  that  she  must  marry 
him,  and  that  he  threatened  her  with  violence,  and  kept  her  in  a 
state  of  almost  complete  seclusion  and  practical  confinement  until 
the  marriage  ceremony.  This  he  took  immediate  measures  to  bring 
about.  In  order  to  procure  a  license,  he  was  obliged  to  communi- 
cate by  cable  with  the  United  States,  and  in  this  wise  was  de- 
layed a  day  or  so,  when  the  ceremony  was  performed  by  a  Catholic 
priest  in  London.    About  three  days  later  he  sailed  with  her  in 
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the  second  cabin  of  a  steamer  to  the  United  States.  He  landed 
in  Boston  about  the  ist  of  March;  1903,  and  being  a  second-cabin 
passenger,  escaped  the  meshes  of  the  commissioner  of  immigration 
and  reached  his  home.  Mr.  Chenkooshlian,  who  had  learned  the 
address  of  complainant's  aunt  in  Hoboken,  had  written  her  there 
of  the  occurrences  in  Marseilles  and  London,  and  she  went  to  Bos- 
ton and  awaited  the  arrival  of  her  niece  at  Charlestown,  the  Cas- 
tle Garden,  of  Boston.  Not  finding  her  niece  among  the  steerage 
passengers,  she  stated  the  circumstances  to  the  commissioner  of 
immigration,  who  inmiediately  procured  the  attendance  of  the  de- 
fendant and  complainant  at  his  quarters.  The  result  was  that  the 
complainant  immediately  declared  her  desire  to  go  with  her  aunt, 
and  continued  of  that  mind  for  several  days,  while  correspondence 
on  the  subject  was  had  with  the  authorities  at  Washington.  The  re- 
sult was  that  the  authorities  determined  that  the  complainant 
should  have  her  choice  to  go  with  whom  she  chose.  She  chose  to 
go  with  her  aunt,  and  the  defendant  was  prevented  by  the  police 
from  using  violence  to  detain  her.  She  came  to  New  Jersey  with 
her  aunt,  and  her  husband  followed  her,  and  sued  out  a  writ  of 
habeas  corpus,  with  the  necessary  result  that  she  was  again  at 
liberty  to  choose  between  her  husband  and  aunt,  and  again  chose 
the  latter.  I  mention  the  occurrences  at  Boston  and  in  New  Jersey 
to  show  that,  after  having  experienced  the  joys  of  married  life 
with  her  husband  for  upwards  of  two  weeks,  as  he  says,  she  was 
not  reconciled  to  it.  I  think  this  outcome  most  significant  of  the 
state  of  her  mind  when  she  went  through  the  ceremony.  The  re- 
sult is  that  I  am  of  the  opinion,  which  I  expressed  at  the  hearing, 
that  at  the  time  she  entered  into  the  marriage  she  was  under  the 
complete  physical,  mental  and  moral  dominion  of  the  defendant, 
and  that  she  submitted  to  that  dominion  because  she  thought  it  was 
unavoidable  or,  as  she  stated  to  Mr.  Chenkooshlian,  because  it  was 
her  fate. 

This  leaves  to  be  dealt  with  the  question  of  consummation.  De- 
fendant swears,  and  it  is  not  denied  by  counsel  for  complainant, 
that  the  marriage  was  consummated.  Fortunately,  there  is  no 
issue  of  that  consununation.  Undoubtedly  a  voluntary  consumma- 
tion is  usually  such  a  ratification  as  cures  the  defect  of  lack  of 
consent  in  the  original  contract.  But  then,  to  have  such  eflfect,  it 
must  be  free  and  voluntary.  Here  the  original  constraint  and  do- 
minion was  not  removed,  but  was  increased  and  strengthened  by 
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the  ceremony  itself.  The  poor  victim  had  no  friend  or  relative  to 
whom  she  could  turn,  but  was  at  the  mercy  of  her  husband.  Let 
us  now  turn  to  some  of  the  authorities  on  this  interesting  subject. 

I  shall  first  refer  to  Harford  v.  Morris,  2  Hag.  Cons.,  423.  The 
plaintiff  in  that  case  was  the  natural  daughter  of  Lord  Baltimore, 
upon  whom  he  had  settled  an  estate  in  trust;  one  of  the  trustees 
being  the  defendant,  Morris.  While  at  school,  before  she  was  13 
years  old,  Morris,  having  opportunity  and  authority  as  her  trustee, 
took  her  away  from  school,  traveled  about  England  with  her,  took 
her  to  France,  and  went  through  two  or  three  different  ceremonies 
of  marriage  with  her  at  different  places ;  the  last  one  being  in  Janu- 
ary, 1773,  when  she  was  past  thirteen  >ears  old.  He  had  sexual  in- 
tercourse with  her  after  the  marriage.  The  validity  of  the  marriage 
was  attacked  on  the  ground  that  it  was  incomplete  by  the  law  of  the 
land  where  celebrated,  as  well  as  on  the  ground  of  coercion.  Sir 
George  Hay,  in  the  court  of  arches,  declared  the  marriage  valid  be- 
cause she  had  consented,  and  there  being  no  actual  violence;  the 
defendant  having  induced  her  to  marry  him,  as  she  said,  by  a  threat 
that  he  would  kill  himself.  He  also  said  it  was  valid  by  the  lex 
loci.  An  appeal  from  this  decree  was  taken  to  the  High  Court  of 
delegates,  consisting  of  three  bishops,  three  temporal  lords,  three 
judges  of  the  courts  of  common  law  (Justice  Wills,  Justice  Ho- 
tam,  and  Baron  Eyre),  and  three  judges  of  the  ecclesiastical  courts; 
and  on  the  21st  of  May,  1784,  it  reversed  the  decree  of  the  arches, 
and  pronounced  the  said  pretended  marriage  void,  howsoever  sol- 
emnized. Afterwards  Sir  William  Wynne,  when  he  had  become  a 
judge  of  the  court  of  arches,  and  who  had  argued  the  cause  before 
the  delegates,  stated  as  follows:  "The  case  of  Harford  v.  Morris 
was  that  of  the  marriage  of  a  girl  above  the  age  of  legal  consent, 
but  taken  from  school  by  one  of  her  guardians.  It  was  argued  on 
the  law  as  void  by  the  lex  loci  [foreign  country  where  celebrated]. 
But  the  judge  during  the  argument  desired  the  counsel  to  consider 
whether  the  marriage  might  not  be  declared  void  on  the  ground  of 
force  and  custody.  That  point  was  argued  by  order  of  the  court, 
and  it  is  well  known  that  the  decision  passed  ultimately  on  that 
principle,"  viz,,  force  and  custody. 

Another  case  to  which  I  refer  is  that  of  Portsmouth  v.  Ports- 
mouth, I  Hag.,  355.  It  is  valuable  because  it  was  decided  by  Sir 
John  Nicholl,  counted  a  great  judge.  The  Earl  of  Portsmouth  sued 
his  wife  for  a  declaration  of  nullity.     He  was  of  weak  mind,  and 
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had  some  eccentricities.  He  had  been  married  in  early  youth,  with 
the  consent  and  approval  of  all  his  friends,  to  a  woman  who  had 
made  him  an  estimable  wife,  and  had  taken  good  care  of  him 
and  his  property  for  many  years,  until  she  died.  During  all  that 
time  he  had,  with  her  aid  and  that  of  his  solicitors,  transacted  all 
the  business  of  an  ordinary  man  of  fortune,  and  had  never  been 
put  "in  commission."  At  the  death  of  his  wife  he  soon  became 
anxious  to  marry  again.  I  here  quote  from  Sir  John  NichoU's 
opinion :  "On  the  28th  of  February,  1814,  Coombe  [his  family 
physician]  thought  it  prudent  to  bring  him  to  London,  and  to 
deliver  him  up  to  his  trustees;  Hanson  being  one,  and  then  in 
town.  That  day  week  he  was  married  to  the  daughter  of  Mr. 
Hanson  I  Hanson,  the  confidential  solicitor  of  the  family,  one  of 
the  trustees,  who  had  a  great  ascendancy  over  him,  who  owed  him 
every  possible  protection,  married  him  to  one  of  his  daughters  I 
It  is  unnecessary  to  state  the  jealousy  with  which  the  law  looks  at 
all  transactions  between  parties  standing  in  these  relations  to  each 
other."  Other  language  of  the  learned  judge  is  pertinent.  In  the 
opening  of  his  opinion  he  says:  "The  law  of  the  case  admits  of 
no  controversy,  and  none  has  been  attempted  to  be  raised  upon  it. 
When  a  fact  of  marriage  has  been  regularly  solemnized,  the  pre- 
sumption is  in  its  favor;  but  then  it  must  be  solemnized  between 
parties  competent  to  contract;  capable  of  entering  into  that  most 
important  engagement,  the  very  essence  of  which  is  consent;  and 
without  soundness  of  mind  there  can  be  no  legal  consent — none 
binding  in  law — insanity  vitiates  all  acts.  Nor  am  I  prepared  to 
doubt  but  that  considerable  weakness  of  mind,  circumvented  by 
proportionate  fraud,  will  vitiate  the  fact  of  marriage,  whether 
the  fraud  is  practiced  on  his  ward  by  a  party  who  stands  in  the 
delation  of  guardian,  as  in  the  case  of  Harford  v.  Morris,  which 
was  decided  principally  on  the  ground  of  fraud,  or  whether  it  is 
effected  by  a  trustee  procuring  the  solemnization  of  the  marriage 
of  his  own  daughter  with  a  person  of  very  weak  mind,  over  whom 
he  has  acquired  a  great  ascendancy.  A  person  incapable  from 
weakness  of  detecting  the  fraud  and  of  resisting  the  ascendancy 
practiced  in  obtaining  his  consent  to  the  contract  can  hardly  be 
considered  as  binding  himself,  in  point  of  law,  by  such  an  act.  At 
all  events,  the  circumstances  preceding  and  attending  the  marriage 
itself  may  materially  tend  to  show  the  contracting  party  was  of 
unsound  mind,  and  was  so  considered  and  treated  by  the  parties 
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engaged  in  fraudulently  effecting  the  marriage."  He  cohabited 
with  his  second  wife  for  several  years,  and  in  1822  she  bore  a 
child.  His  relatives  then  instituted  an  inquiry  in  lunacy,  and  after 
a  long  litigation  the  jury  found  him  insane  from  a  period  prior 
to  his  marriage.  A  committee  was  appointed,  and  the  marriage  was 
annulled  on  the  ground  that  the  celebration  of  the  marriage  was 
eflFected  by  fraud  and  circumvention  operating  upon  a  man  of 
weak  mind. 

'  The  two  cases  just  cited  are  valuable  in  showing  that  it  is  the 
duty  of  the  court  to  consider  the  circumstance  that  the  party 
complaining  of  the  marriage  occupied  the  position  of  cestui  que 
trust,  and  the  party  procuring  it  that  of  trustee,  or  that  of  guardian 
and  ward,  and  the  principle  that  in  such  cases  the  guardian  or  trus- 
tee shall  derive  no  benefit  of  his  position  of  dominion  or  superior 
influence  applies. 

Another  instructive  case  is  that  of  Scott  v.  Seabright,  L.  R.  P.  D., 
'Vol.  12  (1886),  p.  21.  In  that  case  the  petitioner  sought  to  be  re- 
lieved of  a  marriage  ceremony  entered  into  by  her  when  she  was 
'22  years  old.  She  was  a  resident  of  London,  and  possessed  of 
a  fortune  in  her  own  right,  and  was  induced  by  the  defendant  to 
go  through  the  form  of  ceremony  of  marriage  with  him  by  threats 
of  the  defendant  that  he  would  injure  her  reputation  for  chastity. 
The  cause  was  argued  by  distinguished  counsel,  and  received  the 
consideration  of  Sir  Charles  Parker  Butt,  who  at  pages  23  and 
24  used  this  language :  "The  courts  of  law  have  always  refused  to 
recognize  as  binding  contracts  to  which  the  consent  of  either  party 
has  been  obtained  by  fraud  or  duress,  and  the  validity  of  a  contract 
of  marriage  must  be  tested  in  precisely  the  same  manner  as  that 
of  any  other  contract.  True  it  is  that  in  contracts  of  marriage 
there  is  an  interest  involved  above  and  beyond  that  of  the  immedi- 
ate parties.  Public  policy  requires  that  marriages  should  not  be 
lightly  set  aside,  and  there  is  in  some  cases  the  strongest  tempta- 
tion to  the  parties  more  immediately  interested  to  act  in  collusion 
in  obtaining  a  dissolution  of  the  marriage  tie.  These  reasons  neces- 
sitate great  care  and  circumspection  on  the  part  of  the  tribunal,  but 
they  in  no  wise  alter  the  principle  or  the  grounds  on  which  this  like 
any  other  contract  may  be  avoided.  It  has  sometimes  been  said 
that,  in  order  to  avoid  a  contract  entered  into  through  fear,  the 
fear  must  be  such  as  would  impel  a  person  of  ordinary  courage 
and  resolution  to  yield  to  it.     I  do  not  think  that  is  an  accurate 
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Statement  of  the  law.  Whenever  from  natural  weakness  of  intellect 
or  from  fear,  whether  reasonably  entertained  or  not,  either  party  is 
actually  in  a  state  of  mental  incompetence  to  resist  pressure  im- 
properly brought  to  bear,  there  is  no  more  consent  than  in  the  case 
of  a.  person  of  stronger  intellect  and  more  robust  courage  yielding 
to  a  more  serious  danger.  The  difficulty  consists  not  in  any  uncer- 
tainty of  the  law  on  the  subject,  but  in  its  application  of  the  facts 
to  the  given  case."  After  reviewing  the  evidence  he  concludes 
(page  31)  as  follows:  "On  that  evidence  I  have  come  to  a  clear 
conclusion.  It  is  that  long  before  the  ceremony  was  gone  through 
the  feelings  of  this  young  lady  towards  the  respondent  were  such 
that  of  her  free  and  unconstrained  will  she  never  would  have 
married  him,  that  she  had  been  reduced  by  mental  and  bodily  suf- 
fering to  a  state  in  which  she  was  incapable  of  offering  resistance 
to  coercion  and  threats  which  in  her  normal  condition  she  would 
have  treated  with  the  contempt  she  must  have  felt  for  the  man  who 
made  use  of  them,  and  that  therefore  there  never  was  any  such 
consent  as  the  law  requires  for  the  making  of  a  contract  of  mar- 
riage. Such  being  the  case,  I  know  of  no  consideration  consistent 
with  justice  or  with  common  sense  which  should  induce  me  to 
hold  this  marriage  binding." 

A  later  case  is  that  of  Ford  v.  Stier,  L.  R.  P.  (Div.  1886),  p.  i, 
before  Gorell  Barnes,  J.  There  the  petitioner,  of  the  age  of  17 
years,  was  married  to  the  defendant  in  the  presence  and  by  the 
procuration  of  her  own  mother,  but  without  the  knowledge  of  the 
rest  of  her  family.  There  was  no  consummation.  She  swore  that 
she  thought  it  was  only  a  betrothal.  The  reasons  given  on  page 
5  are  the  following :  "I  have  seen  the  petitioner  in  the  witness  box, 
and  am  satisfied  that  she  has  given  her  evidence  in  good  faith.  Her 
case  is:  'I  never  intended  to  marry  this  man.  I  thought  I  was 
being  betrothed  to  him' — certainly  it  is  remarkable  that  a  person  of 
any  education  should  have  thought  such  a  thing,  but  I  can  only 
judge  by  her  manner— 'and  I  submitted  to  be  betrothed  only  be- 
cause my  mother  and  he  forced  me  to  do  so.'  I  find  this  was  so; 
that  she  did  not  consent  to  marry  the  respondent,  but  went  through 
the  ceremony  as  one  of  betrothal,  and  in  so  doing,  was  to  such 
an  extent  under  the  influence  of  her  mother  and  the  respondent 
that  she  was  not  a  free  agent." 

Then  we  have  the  case,  before  cited,  of  Ferlat  v.  Gojon.  Thei:;e 
the  complainant  was   19  years  old,  living  with  her  mother  and 
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stepfather  in  the  City  of  New  York,  and  earning  her  living  by 
school-teaching,  and  was  decoyed  by  a  priest  of  her  church  to  his 
house,  where  she  met  Mr.  Gojon,  and  was  induced  by  him  to  go 
with  him  to  a  private  house,  where  a  priest  appeared,  and  Gojon 
then  persuaded  her  to  marry  him.  There  was  no  consummation. 
The  chancellor  declared  the  marriage  null  because  the  consent  of  the 
complainant  at  the  moment  of  celebration  was  feigned,  and  not  of 
her  own  choice,  but  caused  by  fear.  He  says :  "Complainant  never 
consented  freely  to  become  the  wife  of  defendant."  He  adds: 
"Marriage  is  considered  by  our  law  as  a  civil  contract  and  in  this 
agreement,  as  in  all  others,  the  free  consent  of  the  parties  is  essen- 
tial to  the  validity  of  the  contract.  Here  was  no  free  consent,  no 
voluntary  contract,  and  this  fraudulent  marriage  must  be  void." 

Another  famous  English  case,  sometimes  termed  "Wakefield's 
Case,"  and  sometimes  termed  "Miss  Turner's  Nullity  of  Marriage 
Bill,"  or  simply  "Turner's  Case,"  is  cited  and  stated  at  length  by  Dr. 
Bishop  (Bishop,  Marriage,  Divorce  &  Separation,  Vol.  i,  §512,  and 
note). 

I  cite  one  or  two  English  cases  where  the  decree  of  annulment  has 
been  refused.  One  is  Field's  Marriage  Annulling  Bill,  2  H.  of  L. 
Cases  (1848-1850),  p.  48.  In  that  case  Miss  Fields  brought  in  a 
bill  in  Parliament,  rather  than  to  resort  to  the  ecclesiastical  courts, 
because  pariiament  would  hear  her  evidence  in  support  of  her  bill, 
which  at  that  time  was  not  lawful  in  the  ordinar}-  vourts.  She  was 
an  orphan,  18  years  old,  with  a  considerable  fortune,  and  was  pass- 
ing her  school  vacation  with  one  of  the  executors  of  her  father's 
will,  whom  she  considered  as  her  guardian.  While  there  she  was 
courted  by  his  brother,  a  man  old  enough  to  be  her  father,  and  fin- 
ally consented  to  marry  him,  and  did  marry  him,  without  con- 
sulting either  the  executor  or  the  solicitor  of  her  father.  Her  evi- 
dence is  given  at  pages  67  and  68.  The  House  of  Lords  declined 
to  proceed  with  the  bill  because  it  appeared  that  she  had  acted  of 
her  own  accord,  and  yielded  to  the  ordinary  solicitations  of  a 
suitor. 

'  Another  case  is  Cooper  v.  Crane,  L.  R.  Probate  Div.  (1891),  p. 
369.  Petitioner  in  that  case  was  24  years  old,  and  was  found  by 
Sir  Richard  Henn-Collins  to  have  been  under  no  compulsion,  sub- 
ject to  no  threats,  and  was  really  willing  to  live  with  her  husband, 
but  he  never  followed  up  the  marriage,  and  never  sought  its  con- 
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summation,  and  the  real  reason  of  the  suit  was  the  desertion  by 
the  husband.    The  relief  was  refused. 

Dr.  Bishop,  in  treating  the  subject,  sub-divides  it  into  three  sec- 
tions— fraud,  error,  and  duress.  At  Section  505  he  says:  "A  sin- 
gle element  or  an  insufficient  combination  may  be  rendered  adequate 
by  combining  with  mental  weakness  short  of  vitiating  insanity,  or 
with  immaturity  of  years,  or  with  anything  else  of  a  like  tendency ; 
the  question  in  every  case  being  whether,  under  all  the  facts,  the 
will  was  overborne,  deluded,  or  misled  to  the  extent  which  would 
justify  a  Court  in  declaring  the  apparent  consent  a  nullity."  At 
Section  506  he  says :  "The  fact  is  always  relevant,  if  it  exists,  that 
when  the  fraud  was  practiced  the  complaining  party  was  of  years 
too  immature  to  be  presimiably  as  capable  as  older  persons  of  resist- 
ing its  influence,"  and  cites  two  American  cases  (Robertson  v.  Cole, 
12  Tex.,  356,  and  L)mdon  v.  Lyndon,  69  111.,  43).  At  Section  514 
he  cites  Fraser,  a  Scotch  writer,  as  follows :  "Fraud  in  the  consti- 
tution of  the  contract  of  marriage  renders  it  void.  Force  implies 
physical  constraint  of  the  will ;  fraud,  some  overruling  moral  neces- 
sity by  which  a  certain  state  of  the  will  is  brought  about,  which 
could  not  have  been  so  without  deceit.  In  both  cases  the  result  Is 
the  same."  He  then  cites  several  cases  from  the  Scotch  courts, 
and  says  at  Section  521 :  "These  were  all  cases  where  the  fraud 
was  practiced  upon  parties  who  were  certainly  capable  of  marriage, 
but  who,  from  their  youth,  were  peculiarly  liable  to  be  deceived." 
I  think  this  language  is  equally  applicable  to  constructive  duress, 
and  Dr.  Bishop,  at  Section  538,  speaking  of  duress  says:  "We 
have  seen  that,  in  considering  fraud  in  the  executed  contract  of 
marriage,  its  special  nature,  as  distinguished  from  other  contracts, 
must  be  taken  into  account.  Now,  in  natural  reason,  and  it  is  be- 
lieved in  the  law,  also,  duress  is  different.  One  impelled  by  duress 
to  do  a  thing  because  he  must,  and  his  mind  is  no  more  free  to 
canvass  the  nature  of  the  act  and  perform  it,  or  not,  according  to 
his  view  thereof,  then  to  refuse  to  do  it  altogether.  Hence  we 
come  back  to  the  proposition  that  the  same  duress  which  will  avoid 
an  ordinary  contract  will  nullify  a  marriage."  At  Section  539  he 
lays  down  the  proposition,  "When  a  formal  consent  in  marriage  is 
brought  about  by  force  or  menace — a  yielding  of  the  lips,  not  of  the 
mind — it  is  of  no  moral  effect;  the  same  rule  being  applicable  as 
in  ordinary  contracts."  He  then  cites  at  length  the  case  of  Scott 
V.  Seabright,  supra,  and  quotes  with  approbation  (Section  541)  the 
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language  of  Butt,  J.,  above  quoted,  and  at  Section  542  cites  Harford 
V.  Morris,  supra,  and  the  Turner  case,  supra,  as  examples.  At  Sec- 
tion 545  he  discusses  the  question  of  the  effect  of  consummation, 
and  uses  this  precise  and  correct  language :  "When  the  effect  of  the 
fraud,  error,  or  duress  has  been  removed  from  the  mind  enthralled, 
the  party  has  the  election  to  affirm,  or  not,  the  marriage.  It  is  af- 
firmed, for  example,  by  a  voluntary  continuance  of  the  cohabitation 
with  full  knowledge  of  the  invalidating  facts."  And  he  sums  up, 
as  follows  (Section  550)  :  Where  the  mind  is  overcome  by  fraud, 
by  error,  or  by  duress  [and  I  shall  interpolate  all  or  any  two  of  the 
three  combined],  so  that  in  fact  it  does  not  consent  to  an  apparent 
marriage,  the  law  will  deem  it  no  marriage,  though  if,  after  the 
thrall  is  broken,  it  then  freely  consents,  no  repetition  of  the  cere- 
mony is  required  to  make  it  good.  It  may  be  termed  void  or 
voidable  according  to  the  meaning  which  we  attach  to  these  im- 
certain  or  variable  words.*' 

Considering,  then,  the  extreme  youth  and  inexperience  of  the 
complainant — ^although  I  should  be  of  the  same  opinion  if  I  be- 
lieved her  to  be  18  years  old — her  utterly  destitute  and  helpless 
condition,  the  absence  of  any  opportunity  to  have  the  aid  or  assist- 
ance of  any  relative,  the  fact  that  she  felt  herself  to  be  in  the  ab- 
solute power  of  the  defendant,  who  she  was  justified  in  feeling 
stood  in  the  position  of  her  parent  or  guardian,  and  who,  as  I  be- 
lieve, took  advantage  of  that  position  to  force  her  to  make  an 
immediate  decision,  and  purposely  avoided  giving  her  the  oppor- 
tunity to  obtain  the  advice  and  protection  of  her  aunt,  I  come  to  the 
conclusion  that  there  was  no  real  and  actual  consent  on  her  part  to 
the  ceremony,  such  as  the  law  requires  in  order  to  validate  the 
contract  of  marriage,  and  that  the  subsequent  cohabitation  with  the 
defendant  was  submitted  to  while  the  same  dominating  influences 
were  in  force,  without  the  least  abatement,  and  that  such  consum- 
mation, especially  in  the  absence  of  offspring,  cannot  be  treated  as 
binding  on  the  complainant. 

I  will  therefore  advise  a  decree  of  annulment  of  marriage,  with 
costs,  and  a  counsel  fee,  to  be  fixed  after  hearing  counsel,  if  they 
desire. 
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SICKLES  V.  CARSON.  ♦ 

Chancery.    26  Eq.,  440. 

The  Chancellor.  The  bill  is  filed  to  annul  a  marriage  contract 
between  the  parties,  on  the  ground  that  the  consent  of  the  com- 
plainant to  the  marriage  was  obtained  by  coercion.  The  defendant 
is  an  infant,  and  appears  by  guardian  ad  litem.  The  marriage 
took  place  on  the  12th  of  November,  1874,  in  the  County  of  Mer- 
cer. The  complainant  was,  at  the  time,  under  arrest  on  the  charge 
of  bastardy,  made  the  day  previous  by  one  of  the  overseers  of  the 
poor  of  the  township  of  East  Windsor  in  Mercer  County,  in  which 
the  defendant  resided.  It  appears  from  the  testimony,  that  he  was 
arrested  in  Monmouth  County,  where  he  lived,  on  the  nth  of 
November,  and  brought  before  the  justice  at  Mil  ford  in  Mercer 
County,  on  the  next  day;  that  when  he  was  brought  before  the  jus- 
tice, he  was,  at  his  own  request,  taken  to  the  house  of  the  defend- 
ant's father,  where  she  lived,  in  order  that  he  might  have  an  inter- 
view with  her.  The  justice  testifies  that  he  asked  the  complainant, 
when  he  was  brought  into  his  office,  what  he  was  going  to  do  about 
the  matter,  and  the  complainant  said  he  "wanted  to  go  and  see  the 
girl,  and  talk  with  her."  He  adds  that  the  complainant  and  the 
constable  then  went  to  the  defendant's  house.  The  result  of  the 
interview  which  the  complainant  Sought,  appears  to  have  been  the 
marriage,  which  was  solemnized  at  the  house,  not  by  the  justice, 
but  by  a  minister  of  the  gospel  who  was  sent  for  for  the  purpose. 
The  complainant  does  not  deny  that  the  defendant  was  then  preg- 
nant by  him.  Nor  is  there  evidence  of  any  coercion,  unless  the  fact 
that  he  was  under  arrest  be  so  considered.  The  proceedings  appear 
to  have  been  entirely  regular.  Indeed,  they  are  not  intpugned  in 
any  way  whatever.  The  complainant  says  of  the  marriage  cere- 
mony :  "I  did  not  go  through  this  ceremony  of  my  own  free  will.  I 
did  it  under  compulsion.  I  did  not  want  to  marry  this  girl,  be- 
cause she  did  not  bear  a  very  good  reputation  where  she  had  been. 
I  was,  at  that  time,  engaged  to  another  girl.  After  this  ceremony 
I  cam^  right  home,  and  have  never  lived  with  this  woman."  He 
stayed  in  Milford  until  the  next  day  it  appears,  however,  for  the 
justice  says  the  complainant  called  on  him  the  next  morning. 
Though  the  complainant  says  he  has  not  lived  with  the  defendant, 

♦  Part  of  the  opinion  is  omitted. 
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he  does  not  say  he  has  not  cohabited  with  her  since  the  marriage. 
He  was  twenty-five  years  old,  was  under  arrest  on  a  charge  the 
truth  of  which  he  did  not  and  does  not  deny,  and  went  of  his  own 
accord  to  the  defendant  at  the  house  of  her  father,  and  was  there 
married  to  her.  For  aught  that  appears,  he  may  himself  have  pro- 
posed the  marriage.  Being  in  arrest,  in  a  proceeding  having  for  its 
lawful  purpose  the  indemnity  of  the  township  against  the  support 
of  a  bastard  child  begotten  by  him,  he  appears  to  have  chosen  to 
avoid  the  consequences,  by  becoming  the  husband  of  the  girl  who 
was  about  to  become  the  mother  of  his  child.  If  a  single  man,  who 
is  in  lawful  arrest  under  a  bona  fide  regular  proceeding  in  bas- 
tardy on  the  examination  of  a  single  woman,  chooses,  as  a  means 
of  avoiding  the  legitimate  consequences  of  the  proceeding,  to  marry 
her,  surely  he  cannot  be  permitted  to  relieve  himself  of  the  obliga- 
tions which  he  thus  assumes,  merely  on  the  ground  that  he,  at  the 
time  of  the  marriage,  was  under  such  arrest.  The  arrest  is  not,  of 
itself,  enough  in  such  a  case  to  constitute  duress  of  imprisonment. 
The  circumstances  of  this  case  are  not  such  as  to  warrant  a  decree 
annulling  the  marriage,  i  Bishop  on  Mar.  and  Div.,  §212;  Jackson 
V.  Winne,  7  Wend.,  47 ;  Scott  v.  Shufeldt,  5  Paige,  43. 

Ingle  V.  Ingle,  38  Atl.,  953.  If  the  prosecutrix  made  the  charge  maliciously 
and  without  probable  cause,  for  such  a  fraud  there  would  seem  to  be  this 
remedy. 


McCLURG  v.  TERRY. 

Chancery.     21  Eq.,  225. 

The  ChanceIvIvOR.  The  complainant  seeks  to  have  the  ceremony 
of  marriage  performed  between  herself  and  the  defendant,  in  No- 
vember, 1869,  declared  to  be  a  nullity.  The  ground  on  which  she 
asks  this  decree  is,  that  although  the  ceremony  was  actually  per- 
formed, and  by  a  justice  of  the  peace  of  the  county,  it  was  only 
in  jest,  and  not  intended  to  be  a  contract  of  marriage,  and  that  it 
was  so  understood  at  the  time  by  both  parties,  and  the  other  persons 
present;  and  that  both  parties  have  ever  since  so  considered  and 
treated  it,  and  have  never  lived  together,  or  acted  towards  each 
other  as  man  and  wife.     The  bill  and  answer  both  state  these  as 
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the  facts  of  the  case,  and  that  neither  party  intended  it  as  a  mar- 
riage, or  was  willing  to  take  the  other  as  husband  or  wife.  These 
statements  are  corroborated  by  the  witnesses  present.  The  com- 
plainant is  an  infant  of  nineteen  years,  and  had  returned  late  in  the 
evening  to  Jersey  City,  from  an  excursion  with  the  defendant  and 
a  number  of  young  friends,  among  whom  was  a  justice  of  the  peace, 
and  all  being  in  good  spirits,  excited  by  the  excursion,  she  in  jest 
challenged  the  defendant  to  be  married  to  her  on  the  spot,  he  in 
the  same  spirit  accepted  the  challenge,  and  the  justice  at  their  re- 
quest, performed  the  ceremony,  they  making  the  proper  responses. 
The  ceremony  was  in  the  usual  and  proper  form,  the  justice  doubt- 
ing whether  it  was  in  earnest  or  in  jest.  The  defendant  escorted 
the  complainant  to  her  home,  and  left  her  there  as  usual  on  occa- 
sions of  such  excursions;  both  acted  and  treated  the  matter  as  if 
no  ceremony  had  taken  place.  After  some  time  the  friends  of  the 
complainant  having  heard  of  the  ceremony,  and  that  it  had  been 
formally  and  properly  performed  before  the  proper  magistrate, 
raised  the  question  and  entertained  doubts  whether  it  was  not  a  legal 
marriage;  and  the  justice  meditated  returning  a  certificate  of  the 
marriage  to  be  recorded  before  the  proper  officer.  The  bill  seeks 
to  have  the  marriage  declared  a  nullity,  and  to  restrain  the  justice 
from  certifying  it  for  record. 

Mere  words  without  any  intention  corresponding  to  them,  will 
not  make  a  marriage  or  any  other  civil  contract.  But  the  words 
are  the  evidence  of  such  intention,  and  if  once  exchanged,  it  must 
be  clearly  shown  that  both  parties  intended  and  understood  that  they 
were  not  to  have  effect.  In  this  case  the  evidence  is  clear  that  no 
marriage  was  intended  by  either  party ;  that  it  was  a  mere  jest  got 
up  in  the  exuberance  of  spirits  to  amuse  the  company  and  them- 
selves. If  this  is  so,  there  was  no  marriage.  On  this  part  of  the 
case  I  have  no  difficulty. 

The  question  whether  this  court  has  jurisdiction  in  such  case,  or 
similar  cases,  to  decree  a  marriage  to  be  a  nullity,  is  not  so  free  from 
doubt.  The  fact  of  marriage  can  be  determined  by  any  court  where 
the  question  arises,  from  a  justice's  Court  in  a  suit  for  goods  fur- 
nished to  the  wife,  to  this  court  on  a  question  of  alimony  and  the 
legality  of  marriage,  and  the  question  whether  the  ceremony  was  in 
jest  or  earnest,  could  in  such  cases  be  determined.  But  the  finding 
would  only  bind  the  parties  to  that  suit.  Another  suit  tried  the 
next  day  between  other  parties  might  reach  a  different  result,  and 
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the  judgment  in  the  first  suit  could  not  be  received  even  as  prima 
facie  evidence  in  the  subsequent  suit.  It  could  not  nullify  the  mar- 
riage relation. 

But  here  the  proceeding  is  in  rem,  strictly  so  called;  it  is  upon 
the  matter  of  the  marriage,  to  determine  simply  whether  such  mar- 
riage exists,  and  not  whether  a  debt  or  alimony  is  due,  which  de- 
pends upon  the  fact  of  the  marriage.  And  when  a  determination 
is  had  in  a  proceeding  in  rem,  it  binds  the  whole  world  and  not  only 
the  parties  to  it ;  it  makes  it  a  marriage  or  no  marriage.  Marriage 
itself  is  a  proceeding  in  rem,  and  constitutes  the  parties  man  and 
wife ;  divorce  is  also,  it  dissolves  an  existing  marriage.  The  grant 
of  administration,  and  the  judgments  of  the  Admiralty  Courts  in 
cases  of  prize  or  maritime  liens,  are  proceedings  in  rem,  and  change 
and  vest  the  right  and  the  property  concerned.  And  in  all  these 
cases  strangers  are  bound  by  transactions  at  which  they  were  not 
present,  and  proceedings  to  which  they  were  not  parties  or  privy. 
In  England,  the  ecclesiastical  courts  had  jurisdiction  of  marriage 
and  matrimonial  causes;  they  had  power  to  declare  a  marriage 
void,  and  their  judgment  was  final.  These  courts  have  never 
been  established  in  this  state.  Under  the  colonial  government,  the 
governor  was  invested  with  the  power  of  the  ecclesiastical  courts, 
so  far  as  testamentary  causes  and  marriage  licenses  were  con- 
cemed.  The  first  Constitution  of  the  state  declared  the  govemoi 
to  be  the  Ordinar)*,  and  the  present  declares  the  Chancellor  to  be  the 
Ordinary.  But  the  act  of  December  i6th,  1784,  like  the  existing 
act  concerning  the  Prerogative  Court,  restrained  the  jurisdiction 
to  the  granting  probate  of  wills  and  letters  of  administration  and 
guardianship,  and  to  disputes  arising  out  of  the  same,  with  the 
addition  of  marriage  licenses ;  and  the  Ordinary  in  New  Jersey  has 
never  exercised  jurisdiction  in  matrimonial  causes.  The  act  of 
1794,  (Pat.  Laws  143),  gave  to  the  Court  of  Chancery  jurisdic- 
tion of  "all  causes  of  divorce,"  but  added,  as  does  the  act  now  in 
force,  "by  this  act  directed  and  allowed."  Neither  act  directs  or 
authorizes  a  divorce  or  decree  of  nullity  in  case  of  a  mere  formal 
ceremony  like  this,  or  in  case  of  a  ceremony  procured  by  fraud  or 
compulsion.  Until  the  present  constitution  was  adopted,  the  legis- 
lature had  and  exercised  the  power  of  divorce  and  declaring  the 
marriage  contract  void.  A  statute  for  that  purpose  operated  in  rem, 
and  dissolved  the  relation.  The  Constitution  took  away  that  power 
and  vested  the  chancery  powers  in  the  Chancellor.    Among  these 
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powers  was  that  of  granting  divorces  as  then  established.  A  literal 
construction  of  these  acts  and  constitutional  provisions,  would  not 
seem  to  vest  in  this  court  the  power  of  declaring  marriages  void, 
-except  in  the  cases  specified,  and  yet  a  liberal  construction,  guided 
by  what  was  evidently  the  design  of  these  provisions,  might  extend 
the  jurisdiction  of  this  Court  to  this  class  of  cases.  In  every  well 
ordered  government  it  is  proper  that  there  should  be  some  tribunal 
or  power  competent  finally  to  determine  the  validity  of  so  import- 
ant a  matter  as  the. marital  relation,  so  that  parties  may  know  their 
obligations  and  rights,  and  that  this  should  not  be  left  to  be  de- 
termined differently  by  each  court,  where  the  question  might  inci- 
dentally arise.  And  when  the  power  over  this  subject  was  taken 
from  the  legislature,  it  is  fair  to  infer  it  was  intended  to  be  left 
with  this  court,  upon  which  jurisdiction  over  most  cases  of  divorce 
had  been  directly  conferred. 

In  the  State  of  New  York,  Chancellor  Kent  and  Chancellor  Sand- 
ford  both  held,  with  statutes  more  restricted  than  that  of  New 
Jersey,  that  the  power  of  declaring  marriages  void  for  fraud  or 
force,  was  vested  in  the  Court  of  Chancery.  Aymar  v.  RoflF,  3 
J.  C.  R.,  49;  Wightman  v.  Wightman,  4  J.  C.  R.,  343;  Ferlat  v. 
Gojon,  I  Hopk.,  478. 

And  the  Supreme  Court  of  the  State  of  Vermont,  in  Clark  v. 
Field,  13  Vt.,  460,  on  an  appeal  from  chancery,  in  a  well  con- 
sidered opinion  delivered  by  Chief  Justice  Williams,  held  that  the 
Court  of  Chancery  of  that  State  had  the  power,  without  any  direct 
delegation  of  it  for  that  purpose,  to  declare  a  marriage  procured 
by  fraud  and  force  to  be  void. 

I  am  satisfied  that  this  court  has  the  power,  and  that  this  is  a 
proper  case  to  declare  this  marriage  a  nullity. 

Selah  V.  Selah,  2^  Eq.,  185.  The  Court  has  the  power  to  declare  the  con- 
tract of  marriage  void  when  entered  into  while  one  of  the  parties  was 
in  such  a  condition  of  drunkenness  as  would  render  a  contract  invalid  and 
such  marriage  was  not  consummated  by  cohabitation. 

Anschutz  V.  Anschutz,  16  Eq.,  162.  The  Court  has  no  power  to  compel 
the  parties  to  live  together  or  to  restrain  a  separation. 
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CHAPTER  V 

Divorce. 

I.  From  Bond  of  Matrimony, 

a.  For  adultery, 

BLACK  V.  BLACK.  * 

Chancery.    30  Eq.,  228. 

The  Vice-Chancellor.  This  is  a  suit  for  divorce  for  adultery. 
If  the  evidence  can  be  believed,  the  fact  is  established  beyond  all 
dpubt.  But  a  single  act  need  be  proved.  Many  have  been  shown 
in  this  case,  by  both  direct  and  circumstantial  evidence.  I  shall  not 
enter  into  details ;  to  do  so,  would  serve  no  useful  purpose. 

But  a  single  question  need  be  considered:  Can  the  evidence 
given  in  support  of  any  one  of  the  charges  be  believed?  A  guilty  love 
generally  precedes  adultery.  A  wife  never  commits  it  until  after 
she  is  depraved  in  mind  and  heart.  Her  affections  must  be  de- 
bauched before  she  will  allow  her  person  to  be.  In  cases  of  this 
class,  where  infidelity  is  charged  against  a  wife,  it  is  always  import- 
ant to  inquire  whether  the  evidence  shows  she  has  so  far  suffered 
herself  to  be  alienated  from  her  husband  as  to  allow  a  criminal  love 
or  desire  for  another  man  to  enter  her  heart.  If  such  a  passion 
has  found  a  dwelling  there,  proof  which  would  otherwise  be 
scarcely  sufficient  to  raise  a  passing  cloud  of  suspicion,  will  possess 
a  most  convincing  force.  A  guilty  attachment  is  shown  conclusively 
in  this  case.  Four  of  the  defendant's  letters  to  one  of  her  illicit 
lovers,  are  in  evidence.  Their  authenticity  is  undisputed.  They 
present  a  sad  picture  of  moral  degradation.  They  accuse  her  of 
lascivious  love,  of  stolen  interviews  and  clandestine  correspondence. 
In  one  of  them,  she  says : 


*  Part  of  the  opinion  is  omitted. 


Digitized  by 


Google 


Black  v.  Black  143 

"Oh,  darling!  if  I  could  only  have  you  here  to  night,  if  only  for 
a  few  minutes,  I  would  feel  so  much  happier.  I  have  the  blues, 
and  can  you  wonder  at  it?  Only  think  how  long  it  has  been  since 
I  have  had  any  time  at  all  with  you ;  and  are  the  prospects  for  the 
future  any  better?  It  does  not  look  so  to  me.  But  one  thing  you 
can  rest  assured  of,  my  dearest — the  separation  does  not  lessen  my 
love  for  you,  but  strengthens  it !  Every  day  of  my  life,  I  love  you 
better;  so  do  not  get  discouraged  and  lose  your  faith,  for  our  time 
must  come,  sooner  or  later.  This  hope  is  all  that  keeps  me  up. 
*  *  *  I  must  stop ;  I  am  almost  asleep.  I  wish  I  could  kiss  you 
good-night." 

A  wife  who  can  give  utterance  to  such  sentiments  and  desires 
to  a  man  not  her  husband,  needs  only  a  slight  opportunity  to  com- 
plete her  degradation.  In  mind  and  heart,  she  is  already  thoroughly 
defiled,  and  all  she  needs  to  complete  her  dishonor,  is  an  opportunity 
to  surrender  her  body  to  the  lustful  embrace  of  a  paramour.  It 
is  clearly  shown  that  the  defendant  has  enjoyed  frequent  oppor- 
tunities to  satiate  her  guilty  desires  with  both  of  her  lovers.  Her 
letters  give  evidence  that  she  had  had  $uch  an  opportunity  with  one 
of  them.  It  is  found  in  this  sentence:  "Only  think  how  long  it 
has  been  since  I  have  had  any  time  at  all  with  you."  There  can 
be  no  doubt  her  criminal  desires  were  reciprocated  by  her  para- 
mours. From  one  of  them;  she  says  she  had  received  a  dear  letter, 
which  she  read  many  times  before  committing  it  to  the  flames. 
Both  her  act  in  burning  and  her  confession,  show  the  true  nature 
of  their  relations  and  the  condition  of  their  minds  and  hearts.  In 
proving  adultery  by  circumstances,  two  facts  must  be  established — 
a  criminal  disposition  or  desire  in  the  mind  of  both  the  defendant 
and  her  particeps  criminis,  and  an  opportunity  to  commit  the  crime. 
When  both  these  are  shown,  guilt  is  necessarily  inferred.  Berck- 
mans  v.  Berckmans,  i  C.  E.  Gr.,  143 ;  2  Bish.  on  Mar.  &  Div.,  §619. 
Proof  that  the  parties  have  carried  on  a  clandestine  correspondence, 
made  strong  expressions  of  attachment  and  held  secret  interviews, 
will  furnish  very  strong  evidence  of  criminal  inclinations  and  de- 
sires.   2  Bish.  on  Mar.  &  Div.,  §616. 

The  manner  in  which  the  defendant  has  conducted  her  defence, 
tends  very  strongly  to  strengthen  the  conviction  that  she  is  guilty. 
She  has  suffered  herself,  notwithstanding  the  fact  that  she  has  put 
herself  in  a  defensive  attitude,  to  stand  absolutely  undefended  by 
anything  in  the  nature  of  testimony,  against  a  vast  mass  of  evi- 
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dence  imputing  to  her  acts  of  open  lewdness  and  the  most  shocking 
indecency.  One  of  the  persons  with  whom  she  is  charged  to  have 
held  criminal  relations  has,  during  the  whole  period  this  suit  has 
been  pending,  been  constantly  within  the  reach  of  the  process  of 
this  court;  and  yet,  so  far  as  appears,  she  has  never  made  the 
slightest  effort  to  procure  his  evidence.  I  believe  she  could  eas- 
ily have  procured  the  testimony  of  the  other,  if  she  had  really  de- 
sired it.  Her  failure  to  produce  either  of  these  witnesses,  evinces, 
I  think,  a  consciousness  of  guilt  so  deep  as  to  have  produced  a 
feeling  of  helplessness.  Some  of  the  acts  proved  against  her  are 
too  indecent  and  shameless  to  have  been  committed  by  any  creature 
not  of  the  lowest  order  of  prostitutes.  I  confess,  I  find  it  impos- 
sible to  believe  that  she  has  sunk  to  such  an  extreme  depth  of  de- 
gradation. But  there  is  other  evidence  of  her  guilt,  so  strongly 
confirmed  by  her  own  words  and  conduct  as  to  put  its  truth  beyond 
doubt.  She  must  be  pronounced  guilty  of  adultery  and  divorced 
forever  from  her  husband. 


Johnson  v.  Johnson,  80  Atl.,  119.  If  a  rape  be  committed  by  a  husband, 
his  wife  may  have  a  divorce  from  him  on  the  ground  of  adultery,  for, 
in  the  law  of  divorce  adultery  is  the  voluntary  sexual  intercourse  of  a 
married  person  with  one  not  the  husband  or  wife  of  that  person;  there- 
fore rape  is  adultery  on  the  part  of  the  man  although  not  so  on  the  part 
of  the  woman  who  is  carnally  known  against  her  will. 

In  Berkmans  v.  Berkmans,  16  Eq.,  122,  the  Chancellor  said:  "To  establish 
the  existence  of  adultery,  the  circumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man  to  that  conclusion.  It 
must  not  be  a  rash  and  intemperate  judgment,  moving  upon  appearances  that 
are  equally  capable  of  two  interpretations.  2  Haggard  C.  R.,  2 ;  2  Greenl.  Ev., 
§40;  Bishop  on  M.  &  D.,  §423. 

The  facts  proven  must  be  such  as  cannot  be  reconciled  with  probability 
and  the  innocence  of  the  parties.     Dailey  v.  Dailey,  Wright's  R,,  514. 

Mere  imprudence,  indiscretion  or  folly,  is  not  conclusive  evidence  of 
guilt.  The  mind  of  the  court  must  be  satisfied  that  there  was  an  intimacy 
between  the  parties,  entirely  inconsistent  with  the  duty  which  a  virtuous 
wife  owes  to  herself  and  to  her  husband. 

Guided  by  these  principles,  I  do  not  feel  warranted  in  pronouncing  the  de- 
fendant guilty  of  adultery.  While  there  is  much  in  her  conduct  to  regret 
and  censure  as  indiscreet  and  ill  advised,  I  do  not  find  in  the  evidence 
satisfactory  proof  of  guilt.  Where  the  conduct  of  a  party  admits  of  two 
interpretations,  equally  consistent  with  probability,  the  one  involving  guilt 
and  the  other  consistent  with  innocence,  the  rule  of  evidence  as  well  as  the 
dictates  of  justice,  require  that  the  interpretation  should  be  favorable  to 
innocence. 

The  burden  of  proof  is  upon  the  complainant,  and  it  must  be  clear  to 
justify  the  court  in  condemning  a  young  wife  to  a  life  of  dishonor,  and  her 
children  to  shame. 

In  order  to  prove  adultery  by  circumstantial  evidence,  two  points  are  to 
be  ascertained  and  established;  the  opportunity  for  the  crime,  and  the 
will  to  commit  it.  Where  both  arc  established,  the  court  will  infer  the 
guilt." 
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BROWN  V.  BROWN  * 

Court  of  Errors  and  Appeals.    63  Eq.,  348;  50  Atl.,  608. 

Appeal  from  Court  of  Chancery, 

Action  by  George  T.  Brown  against  Mary  G.  Brown  for  divorce 
on  the  ground  of  adultery.  From  a  decree  granting  divorce  (49  Atl., 
589),  the  defendant  appeals.    Reversed. 

VrEdenburgh,  J.  This  litigation  was  commenced  on  November 
15,  1898,  by  a  petition  of  the  husband  praying  for  a  decree  of 
divorce  against  the  wife,  filed  under  the  divorce  provisions  of  our 
statute,  and  based  upon  the  alleged  commission  by  the  wife  of 
adulterous  acts  charged  to  have  been  committed  with  a  designated 
person  at  the  localities  of  Bogota,  Jersey  City,  and  Red  Bank  in 
this  state,  during  a  period  of  4j4  months,  vis.  July,  August,  Septem- 
ber, October,  and  the  first  half  of  November,  A.  D.  1898.  The 
large  volume  of  facts  in  evidence  (covering,  with  the  opinion 
below,  irrespective  of  briefs  of  counsel,  nearly  500  printed  pages) 
renders  it  a  practically  impossible  task,  within  the  proper  limits 
of  this  opinion,  to  deal  either  with  all  the  minutise  of  the  case  or 
with  all  the  reasons  which  might  be  advanced  for  the  conclusion 
now  arrived  at.  This  course  is  the  less  to  be  regretted  because 
it  makes  possible  the  omission  of  many  forbidding  details  of 
the  evidence  which  otherwise  would  unnecessarily  incumber  our 
Reports,  and  tend  to  gratify  prurient  curiosity  rather  than  to 
accomplish  useful  results.  I  shall  therefore  condense  the  bounds 
of  this  opinion,  without,  however,  I  hope,  slighting  any  of  the 
material  or  important  features  of  the  case  which  have  been  so 
thoroughly  and  laboriously  presented  in  the  opinion  below. 

There  are  but  two  occasions  when  it  can  be  claimed,  under  the 
evidence,  that  adulterous  acts  were  conunitted  by  the  defendant. 
The  first  of  these  events  is  said  to  have  taken  place  in  the  house 
and  home  where  these  parties  and  their  children  lived,  82  Glen- 
wood  avenue,  Jersey  City,  on  some  night  in  the  month  of  October, 
1898;  the  evidence  of  the  time  or  date  being  extremely  confused 
and  indefinite.  The  second  event  is  alleged  to  have  happened  on 
the  night  of  November  5,  1898,  at  the  private  dwelling  house  and 
home  of  Mr.  Graham  Van  Keuren,  in  the  town  of  Bogota,  N.  J. 

*  Part  of  the  opinion  is  omitted. 
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The  first  charge  depends  for  support  entirely  upon  the  credit  that 
should  be  given  to  the  testimony  of  a  single  witness,  a  servant 
woman  named  Maria  Mitchell;  and  the  second  accusation  de- 
pends, for  support  entirely  upon  the  credit  that  should  be  attached 
to  the  testimony  of  a  single  witness,  an  avowed  detective,  named 
James  A.  Coyne. 

Almost  all  the  rest  of  the  very  voluminous  testimony  in  this 
cause,  other  than  such  as  pertains  to  the  two  charges  of  adultery 
above  considered,  has  been  introduced  and  received  in  evidence 
for  the  purpose  of  showing  an  alleged  adulterous  disposition  on 
the  part  of  the  defehdant  toward  the  co-respondent.  This  evi- 
dence relates,  to  use  the  language  of  the  opinion  below,  to  "frequent 
meetings  with  more  or  less  of  opportunity  to  indulge  illicit  desires, 
if  any  they  had,  and  acts  of  familiarity,  such  as  kissing  and  em- 
bracing." But  it  will  be  found,  I  think,  that  such  of  these  charges 
as  have  any  •foundation  in  fact  are  readily  susceptible,  when  the 
circumstances  in  which  these  two  parties  were  thrown  are  con- 
sidered, of  a  construction  consistent  with  entire  innocence.  The 
friendly  intimacy  which  existed  between  Mrs.  Brown  and  the 
family  of  the  co-respondent,  Mr.  and  Mrs.  Graham  Van  Keuren, 
to  the  latter  of  whom  Mr.  Brown  had  first  introduced  the  de- 
fendant, naturally  brought  the  defendant  in  socially  intimate  rela- 
tions with  Mrs.  Van  Keuren's  young  brother,  the  co-respondent. 
The  defendant  was  five  years  older  that  he,  and  the  mother  of 
two  children,  and  while  she  might  admire  his  youthful  conversation, 
and  even  be  charmed  with  his  society,  she  would  regard  him  so 
much  her  junior  in  years  and  experience  that  she  could  naturally 
feel  that  she  might  avail  herself  of  his  escort  in  bicycle  rides  about 
the  country,  and  might  invite  him  to  her  home,  without  giving 
grounds  for  any  imputation  of  entertaining  a  lawless  desire  for 
his  person.  It  would  be  a  hard  rule,  indeed,  that  would  compel 
a  youthful  wife,  naturally  fond  of  society,  whose  companionship 
a  husband  .had  rejected  without  cause,  and  without  the  slightest 
complaint  or  hint  that  she  had  failed  in  any  of  her  home  duties 
or  in  the  care  of  his  children,  to  abstain  from  all  the  pleasures  of 
life,  and  immure  herself  from  the  world,  because  it  might  be 
charged  against  her  that,  in  her  husband's  absence,  she  afforded 
herself  "more  or  less  opportunity  to  indulge  illicit  desires."  Even 
the  alleged  "kissing  and  embracing"  (and  they  are  explicitly 
denied)   might  also  be  consistent  with  innocence.     For  instance, 
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greetings  and  good-night  partings  between  intimate  friends  migli 
be  attended  with  kissing,  without  the  slightest  approach  to  im- 
propriety. 

The  evidence  upon  this  subject  of  improper  intimacy  emanates, 
with  the  exception  of  Coyne,  the  distrust  of  whose  testimony  has 
already  been  sufficiently  indicated,  almost  entirely  from  servants 
of  little  character,  whose  fairness  and  independence  as  witnesses 
are  open  to  great  suspicion.  Indeed,  the  conduct  of  the  petitioner 
toward  one  of  these  servant  witnesses  throws  so  much  light  upon 
the  methods  he  has  pursued  to  obtain  such  evidence,  and  at  the 
same  time  gives  such  an  insight  into  the  character  of  the  principal 
one  of  these  witnesses,  Lizzie  McCabe,  that  I  think  it  should 
not  be  passed  over.  She  was  discharged  by  the  defendant  from 
her  service  about  September  i,  1898,  upon  an  occasion  soon  to  be 
adverted  to.  At  the  time  of  her  discharge  she  had  declared  to 
others  that  she  would  "get  even"  with  the  defendant  for  dis- 
charging her,  and  afterwards  told  another  that  she  "had  fixed 
Mrs.  Brown."  She  was  afterwards  produced  as  a  witness  by  and 
on  behalf  of  the  petitioner,  and  gave  evidence  before  the  master 
of  an  exceedingly  hostile  and  malignant  kind  against  the  defend- 
ant. The  evidence  as  to  the  petitioner's  meeting  this  McCabe  wit- 
ness is  referred  to  in  the  opinion  below.  It  shows  that  he  appointed 
a  meeting  in  New  York  City  with  her,  and  that  she  went  from 
Red  Bank  to  New  York  City  August  29,  1898,  and  met  the  peti- 
tioner that  night,  at  his  apartments  which  he  kept  there.  This 
he  has  not  denied  in  this  cause,  nor  did  he  deny  its  truth  wher 
his  wife,  who  had  heard  of  it,  afterwards  accused  him  of  having 
had  Lizzie  McCabe  with  him  one  night  in  New  York.  Accord- 
ing to  her  (McCabe's)  declarations  to  others,  in  evidence,  which, 
as  against  her,  were  competent,  he  told  her  he  was  going  to  gef 
a  divorce,  and  took  her  to  a  theatre  and  to  a  wine. dinner,  and 
"kissed  her,  and  they  had  a  very  good  time."  She  stayed  all  night 
at  his  apartments  in  his  rooms  there,  and  until  8  o'clock  the  next 
morning,  and  they  came  down  to  the  ferry  together.  In  the  opinio; 
below,  in  referring  to  this  meeting  of  the  petitioner  with  the  Mc- 
Cabe witness,  it  is  remarked:  "It  may  be  fairly  inferred  that  the 
petitioner  did  treat  this  witness  kindly  in  order  to  induce  her  to 
tell  him  what  she  knew  about  his  wife's  conduct." 

While  there  may  be  no  difference  of  opinion  as  to  the  general 
propriety  of  a  party  treating  his  witness  kindly,  in  order  to  secure 
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the  attendance  of  the  witness  in  his  behalf,  it  must  be  conceded, 
I  think,  that  the  treatment  by  this  party  of  this  witness,  instead 
of  inducing  her  to  tell  "what  she  knew,"  tended  to  lead  her  to 
tell  what  she  did  not  know,  and,  taking  even  the  most  charitable 
view,  was  far  in  excess  of  excusable  kindly  treatment.  It  not 
only  violated  every  rule  of  propriety  as  to  the  treatment  to  be 
observed  by  a  master  toward  his  servant,  but  it  has  every  appear- 
ance of  a  corrupt  intent  to  unduly  influence  her  testimony  in  his 
favor.  Legal  testimony,  especially  in  controversies  involving  the 
virtue  of  women,  whose  environments  are  easily  susceptible  of 
wrong  constructions,  does  not  consist  alone  in  the  statement  of 
facts  that  are  obvious  to  the  senses  of  the  witness,  but  is  made 
up  to  a  very  large  extent  of  the  impressions  and  inferences  which 
the  witness'  friendly  or  unfriendly  disposition  has  led  him  or  her 
to  draw  from  facts.  An  unfriendly  witness  has  the  power  to 
give  to  many  acts,  however  innocent  of  wrong  intent,  a  false 
coloring  of  criminality.  Now,  all  the  feelings  of  Lizzie  McCabe, 
under  this  so-called  kindly  treatment,  probably  became  enlisted 
in  advance  in  favor  of  the  petitioner  and  against  the  defendant, 
and  the  latter  feeling  was  intensified  by  her  immediate  discharge 
by  the  defendant  from  her  service.  This  state  of  feeling  is  plainly 
marked  throughout  her  testimony.  A  single  instance,  stated  by 
this  witness  and  referred  to  at  length  in  the  opinion  below  as 
evincive  of  self-conceived  wrongdoing  on  the  part  of  the  defend- 
ant, will  illustrate.  On  the  Sunday  afternoon  during  the  last  of 
August,  1898,  when  Mr.  Brown  went  to  Red  Bank,  and  there  saw 
Mrs.  Brown  and  Cane  and  others  at  the  Bussell  cottage,  the 
witness  testified  that  "Will  Cane  and  Mrs.  Brown  were  both  in 
the  hammock,  and  Miss  Bussell  hollered  to  Mr.  Brown,  'Good 
afternoon,'  and  Mrs.  Brown  got  up  out  of  the  hammock  quick 
when  she  heard  Mr.  Brown's  name  mentioned."  That  this  was 
a  false  coloring  to  the  facts  is  not  only  evident  from  the  testimony 
of  all  the  five  other  persons  who  were  there,  but  the  petitioner 
himself,  who,  certainly  in  his  frame  of  mind  at  that  time,  would 
have  notice'd  so  palpable  a  shouting  out  of  his  name,  and  any 
guilty  haste  by  the  parties  to  change  quickly  their  positions,  has 
refused  to  confirm  the  truth  of  it  by  his  own  oath. 

Soon  after  the  meeting  between  petitioner  and  this  witness  in 
New  York,  he  proceeded  to  obtain  other  sources  of  evidence,  and 
employed  Detective  Coyne  to  watch  his  wife,  with  the  object,  of 
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course,  of  ultimately  producing  him  as  a  witness.  There  is,  about 
this  time,  observable  a  striking  coincidence  in  the  dates  of  iht 
emplo)rment  of  the  following  named  house  servants,  who  became 
important  witnesses  for  the  petitioner  and  very  hostile  ones  to 
the  defendant.  On  September  9,  1898,  Rose  Leary  >yas  employed 
as  a  servant  in  the  defendant's  house ;  on  September  9th  or  loth, 
Maria  Mitchell;  on  October  14th,  Rose  Sexton  (the  evidence  point- 
ing strongly  to  the  interference  of  the  detective  in  her  employ- 
ment) ;  and  on  November  ist,  Maggie  Meehan.  This  suit  was 
begun,  the  affidavit  being  made  on  November  15th,  and  the  petition 
being  filed  November  16,  1898;  and  the  petitioner  states  in  it  that 
he  had  ceased  cohabitation  with  the  defendant  on  August  20, 
1898.  He  had  on  August  29,  1898,  said  to  Lizzie  McCabe  that 
he  was  going  to  get  a  divorce,  and  his  scheme  must  have  taken 
well-matured  shape  at  least  from  that  date.  He  had,  as  early 
as  the  middle  of  that  month,  declared  that  "if  he  could  get  evi- 
dence enough  for  a  divorce  he  would  take  it."  I  have,  I  think, 
sufficiently  shown  from  the  evidence  the  danger  of  reliance  up* 
on  the  witnesses  above  expressly  named,  and  an  examination  of 
the  testimony  of  any  of  the  witnesses  who  were  employed  in  that 
household  after  August  29,  1898,  will  persuasively  show  their 
strong  bias  against  the  defendant  and  their  general  unreliability. 
No  wife,  however  faultless  her  demeanor,  could  escape  from  the 
fake  coloring  which  impure  or  prejudiced  minds,  enlisted  in  ad- 
vance against  her,  might  impart  to  her  every  act,  no  matter  how 
free  from  guilty  intention  such  act  may  be.  The  mere  taking 
upstairs  of  "a  drinking  cup  of  hot  water"  at  night  before  retiring^ 
a  simple  and  common  remedy  resorted  to  by  thousands  of 
sufferers  from  indigestion,  was  converted  out  of  the  mouths  of 
such  witnesses  into  a  suspicious  act,  and  the  possession  of  a  simple 
"syringe,**  a  medical  instrument  indispensable  for  every  female, 
was  painted  by  their  imaginations  with  the  blackest  colors  of 
criminal  intent. 

In  the  very  painstaking  opinion  below  it  is  forcibly  insisted 
that  the  opportunities  (to  which  allusion  will  next  be  made)  to 
indulge  illicit  desires  with  the  co-respondent  were  created,  or  at 
least  instigated,  by  the  wife's  conduct.  I  cannot  take  this  view 
of  the  matter,  because  I  think  the  evidence  shows  the  contrary, 
and  that  the  conduct  of  the  husband  led  to  and  brought  about  the 
very  opportunities  out  of  which  the  only  charges  of  adultery  having 
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any.  foundation  in  the  evidence  for  support  have  originated.  It 
should  not  escape  notice  that  even  so  late  as  the  middle  of  the 
month  of  August,  1898,  the  petitioner  himself  declared  his  belief  in 
his  wife's  purity.  Upon  a  very  impressive  occasion  about  that 
time,  he  stated  to  a  friend  that  he  thought  "Mame  (his  wife) 
was  all  right."  He  cohabited  with  her  as  we  have  seen  by  his  own 
petition  until  August  20,  1898,  and  presumably  at  thaft  date  believed 
her  guiltless;  and  no  adulterous  act  is  seriously  attempted  to  be 
shown  by  the  proofs  to  have  been  committed  until  after  the  em- 
ployment of  the  servant  Mitchell  and  the  detective  in  October, 
1898.  '  The  petitioner,  after  his  meeting  with  the  McCabe  witness 
described  above,  and  securing  her  to  testify  against  his  wife, 
probably  formed  the  plan  of  prosecuting  the  present  suit.  He  soon 
employed  the  detective,  and  actively  encouraged  situations  and 
opportunities,  into  which  his  wife  unsuspectingly  was  led,  in  order 
that  these  very  situations  might  of  themselves  be  regarded  and 
shown  as  evidence  of  her  passion  to  seek  the  companionship  of 
the  co-respondent.  The  clearly  proved  and  undenied  facts  in  this 
regard  are  that,  some  time  about  the  ist  of  October,  1898,  the 
petitioner,  when  asked  by  his  wife  if  he  would  take  her  to  the 
theatre,  declined  to  go  with  her,  but  said  to  her  that  he  "did  not 
see  why  she  could  not  ask  her  best  fellow,"  atnd  upon  her  asking 
him,  "Who  is  that?"  he  replied  "Will  Cane."  The  defendant 
naturally,  taking  him  at  his  word,  arranged  to  go  with  Cane  to 
a  Newark  theatre  on  the  only  two  occasions  on  which  they  ever 
attended  it  together.  On  each  occasion  Mr.  Cane  was  invited, 
with  the  knowledge  and  approval  of  the  petitioner,  to  dine  with 
him  and  his  wife,  and  go  with  her  from  the  house  in  Jersey 
City.  He  came  iq  answer  to  the  invitation,  and  on  both  occasions 
(October  ist  and  isth)  dined  with  Mr.  and  Mrs.  Brown  at  their 
table  and  in  their  house.  On  the  first  occasion,  at  their  starting, 
they  bade  Mr.  Brown  good-by  in  the  house,  and  on  the  second 
occasion  Mr.  Brown  actually  accompanied  them  from  the  house 
and  walked  with  them  to  the  street  car,  going  to  Newark.  Now, 
on  this  very  occasion,  the  detective,  who  had  been  secretly  em- 
ployed by  him,  but  unknown  and  unsuspected  by  them,  followed 
them,  and  has  in  this  cause  testified  to  the  facts  of  those  two 
visits  to  the  Newark  theatre  with  great  circumstantiality.  The 
conduct  of  the  wife  in  these  instances  was  but  the  natural  sequence 
of  the  husband's  own  suggestion  and  recommendation.     But  this 
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evidence  has  been  used,  strange  to  say,  with  greaf  effect  in  the 
case  to  establish  "a  strong  disposition  on  the  part  of  the  defendant 
and  her  alleged  paramour  to  be  in  each  other's  company."  Indeed, 
the  facts  presented  in  the  whole  history  of  this  case  do  not  show 
that  the  wife,  at  any  time  or  occasion,  sought  to  avoid  the  society 
of  her  husband  in  order  to  enjoy  that  of  another;  but,  on  the 
contrary,  they  convince  the  mind  that  it  was  only  after  she  had 
failed  in  her  efforts  to  interest  her  husband  in  her  pleasures,  and 
to  induce  him  to  spend  his  evenings  at  home  (he  seems  seldom 
to  have  come  home  before  12  at  night),  that  she  became  interested 
in  the  society  of  the  Van  Keuren's,  the  only  intimate  friends  she 
had.  This  she  did  openly,  and  not  in  a  clandestine  manner.  It 
is  a  very  significant  fact  that  the  husband  has  nowhere  in  the 
proofs  attempted  to  show  that  h-s  wife  arranged  or  appointed  any 
secret  meetings  with  the  co-respondent,  or  that  she  in  any  instance 
disregarded  any  of  his  expressed  wishes,  or  that  she  failed  in  any 
degree  to  show  him  the  respect  and  affection  due  from  a  loyal 
wife.  Her  reputation  under  the  proofs  stands  without  a  stain  or 
blemish  upon  it,  and  nowhere  in  them  has  there  appeared  even  a 
word  used  by  her,  either  verbal  or  written,  to  show  that  she 
possessed  a  carnal  mind  toward  the  co-respondent,  or  the  will  to 
commit  the  crimes  charged.  In  Berckmans  v.  Berckmans  (1863), 
16  N.  J.  Eq.,  143,  Chancellor  Green  said  that,  "in  order  to  prove 
adultery  by  circumstantial  evidence,  two  points  are  to  be  ascer- 
tained and  established, — the  opportunity  for  the  crime,  and  the 
will  to  commit  it."  His  decision  was  affirmed  by  this  court  in  17 
N.  J.  Eq.,  543. 

The  history  of  the  lives  of  the  parties  to  this  suit  for  10  years 
prior  to  its  commencement  is  given  in  the  defendant's  evidence  in 
extended  detail,  and  is  undenied  by  the  petitioner.  That  evidence 
shows,  beyond  room  for  the  slightest  doubt,  that  since  certainly 
the  close  of  the  year  1896,  during  which  the  second  child  was  bom, 
this  husband  had  neglected  his  wife;  that  he  had  absented  himself 
from  her  society  to  a  very  large  extent;  that  he  had  left  to  her, 
almost  unassisted  by  him,  the  care  of  their  little  children;  and 
that  he  had  given  a  large  portion  of  his  time,  and  apparently  all 
his  love  and  affection,  to  another  woman.  His  generous  gifts  and 
unremitting  attentions  to  the  latter  were  as  pronounced  and  con- 
stant as  his  cold  neglect  and  studied  indifference  toward  the 
former.    He  avoided  the  society  of  his  wife,  and  estranged  himself 
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from  her  pleasures,  as  well  as  her  cares,  with  the  inevitable  con- 
sequence that  the  pleasures  and  companionships  of  her  life  became 
separated  entirely  from  his  pleasures  and  companionships.  It  is 
true  that  he  supported  her,  but  he  did  nothing  else.  From  the  un- 
disputed evidence  it  is  impossible  to  infer  that  he  either  loved  or 
cherished  her.  The  particulars  of  his  conduct,  other  than  already 
given,  I  shall  not  take  the  time  and  space  to  set  down;  but  there 
is  no  escape  from  the  conclusion  that  it  had  a  direct  and  necessary 
tendency  to  furnish  the  very  opportunities  for  suspicion  which 
he  now  would  turn  against  her  to  his  own  advantage,  and  which 
have  been  commented  upon  and  denounced  in  the  opinion  below. 
He  spoke  not  a  word  of  caution  to  her.  He  made  no  effort,  even 
by  a  single  hint  to  her, — a  hint  which  the  most  experienced  in 
the  ways  of  the  world  often  need, — to  arrest  her  attention  to 
the  appearances  of  intimacy  with  the  co-respondent,  which  he  knew 
had  excited  some  remark  from  another,  nor  to  place  before  her 
even  the  slightest  obstacle  designed  or  calculated  to  convince  her, 
or  even  lead  her  to  think,  that  he  objected  to  her  finding  her 
pleasure  excursions  in  the  companionship  of  her  friend.  On  the 
contrary,  he  encouraged  her  to  accept  of  his  escort,  in  order  that 
these  very  acts  might,  by  the  employment  of  detective  instrumen- 
talities and  the  aid  of  testimony  of  servants  of  low  character,  be 
produced  in  evidence  against  her  for  the  purpose  of  the  divorce  he 
had  in  view. 

In  the  opinion  below  it  is  said,  in  exoneration  of  the  duty  of  a 
husband  under  the  circumstances  presented,  that  he  was  not  "under 
any  obligation  to  warn  his  wife  of  his  suspicions,  and  so  put  her 
on  her  guard."  As  the  conclusions  at  which  we  have  arrived  on 
this  appeal,  and  which  I  have  endeavored  to  point  out,  do  not  rest 
upon  the  idea  that  the  conduct  of  the  husband  has  barred  him 
from  his  right  to  maintain  this  suit,  but  solely  upon  the  view  that 
it  helps  and  serves  to  explain  the  situations  and  opportunities  in 
which  his  wife  became  involved,  it  will  not  be  necessary  to  decide 
whether  or  not  the  rule  as  to  the  husband's  conduct  above  quoted 
commends  itself  to  the  judgment  of  the  court.  I  think  that,  for 
the  several  reasons  stated  in  this  opinion,  the  decree  below, should 
be  reversed,  and  the  petition  dismissed. 
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FARROW  V.  FARROW. 

Chancery.  7o»Eq.,  yyT\  60  Atl.,  1103. 

Action  by  William  Farrow,  Jr.,  against  Ethel  Farrow.  Decree 
dismissing  the  bill. 

The  bill  of  complaint  and  its  numerous  amendments  and  the 
supplemental  bill  set  forth  alleged  adulteries  claimed  by  the  com- 
plainant to  have  been  committed  by  the  defendant  wife.  The  an- 
swers of  the  defendant  explicitly  deny  all  the  charges,  and  assert  the 
entire  innocence  of  the  defendant.  The  complainant  has  been  mar- 
ried to  the  defendant  for  something  over  six  years.  The  parties 
have  resided  during  their  whole  married  life  in  the  city  of  Cape 
May.  It  is  undisputed  that  their  marriage  relations  were  unin- 
terruptedly happy  until  about  the  opening  of  the  year  1903.  The 
business  of  the  complainant  was  that  of  a  Delaware  river  pilot. 
He  was  ofttimes  absent  from  home  for  periods  running  from  a 
week  to  ten  days.  Before  his  marriage  he  had  shown  a  tendency 
to  drunlcenness,  and  since  4iis  separation  from  his  wife  he  ac- 
knowledged that  he  has  shown  the  same  weakness.  His  wife,  the  de- 
fendant, taught  music,  and  was  the  organist  in  the  Presbyterian 
Church  in  Cape  May.  She  had  lived  for  so  long  a  time  in  that 
city  that  her  personality  was  familiar  to  almost  every  permanent 
resident.  The  first  suggestion  that  any  one  entertained  any  doubts 
of  the  propriety  of  the  defendant's  conduct  was  disclosed  to  her 
by  her  husband,  with  relation  to  her  permitting  one  Charles  Doak 
to  visit  at  their  home,  because  he  said  people  were  talking  aboOt 
his  attentions  to  the  defendant.  It  is  undisputed  that  the  com- 
plainant in  opening  this  subject  to  his  wife  declared  that  he  did 
not  doubt  her,  but  wished  her  to  avoid  any  appearance  of  intimacy 
with  Doak,  in  order  that  gossip  about  them  might  cease.  It  is 
also  undisputed  that  the  wife  accepted  the  husband's  suggestion 
obediently;  that  they  together  requested  Mr.  Doak  not  to  call 
at  their  house.  The  testimony  does  not  indicate  with  precision 
the  source  from  which  the  husband  received  this  unfavorable 
account  of  his  wife,  but  it  is  undisputed  that  his  father,  who  is  the 
chief  of  police  of  the  city  of  Cape  May,  had,  for  some  time 
before  the  breach  between  the  complainant  and  his  wife,  habitually 
spoken  of  her  by  using  a  phrase  which  declared  she  was  unchaste. 
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without,  however,  narrating  any  incident  within  his  knowledge 
which  justified  such  language.  The  complainant  and  defendant 
continued  their  married  life,  apparentl;^  with  all  confidence  in  each 
other,  until  the  month  of  March,  1904,  when  the  complainant  claims 
that  his  wife  on  going  out  one  evening,  told  him  she  would  spend 
the  evening  at  the  house  of  a  neighbor.  He  testifies  that  she  did 
not  go  to  that  place;  that  he  subsequently  saw  her  coming  along 
the  street  from  a  different  direction,  brushing  and  arranging  her 
dress ;  that  he  followed  her  to  their  house,  and  then  noticed  little 
pieces  of  grass  upon  her  dress.  It  is  substantially  undenied  that 
the  husband  in  a  great  rage  then  forced  his  wife  into  an  upstairs 
room,  drew  a  pistol,  and  with  it  threatened  her  with  death  unless 
she  confessed  that  she  had  committed  adultery.  The  defendant 
was  so  frightened  that  she  begged  for  her  life,  and,  as  the  com- 
plainant himself  admits,  she  declared  she  would  confess  to  any- 
thing if  only  he  would  not  kill  her.  The  complainant  appears  to 
have  been  prevented  from  further  violence  by  the  beggings  and 
pleadings  of  his  wife  and  of  her  daughter,  a  little  girl  about  10 
years  old.  He  left  the  house  that  night,  went  to  his  father's 
house,  where  he  has  since  resided,  ftnd  within  a  week  or  two 
afterwards  filed  his  bill  in  this  suit  for  divorce  because  of  the 
alleged  adultery  of  his  wife. 

The  cause  is  peculiar  because  of  the  frequent  changes  which 
the  complainant  has  made,  since  filing  his  bill  of  complaint,  of 
his  accusations  against  his  wife,  especially  in  the  addition,  after 
the  cause  was  at  issue,  of  new  charges  based  upon  alleged  discover- 
ies made  by  detectives  employed  by  the  complainant  to  find  evi- 
dence to  be  used  on  the  trial  of  this  cause.  These  additional 
charges  were  permitted  to  be  added  by  way  of  supplemental  bill, 
in  order  that  every  accusation  which  the  complainant  makes  against 
his  wife  might  be  disposed  of  at  one  hearing.  The  bill  of  complaint 
as  originally  filed  on  April  26,  1904,  charges  that  the  defendant, 
in  May,  1903,  at  No.  603  Lafayette  street,  in  the  city  of  Cape  May, 
and  on  different  days  from  January  to  October,  1903,  and  April 
25,  1904,  at  No.  505  Hughes  street,  in  Cape  May,  committed 
adultery  with  Charles  Doak.  The  house  No.  603  Lafayette  street 
is  the  residence  of  Mrs.  Linda  Eldridge ;  the  house  No.  505  Hughes 
street  is  the  residence  of  the  parties  to  this  suit.  The  defendant's 
answer  filed  May  11,  1904,  explicitly  denies  that  the  offenses 
charged  were  ever  committed  at  any  time  or  place.     On  May  23, 
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1904,  the  complainant,  upon  notice,  obtained  an  order  to  amend  the 
bill  by  adding  a  charge  that  the  defendant  committed  adultery 
with  one  Harry  Oliver  at  No.  505  Hughes  street,  Cape  May, 
on  divers  days  of  the  year  1903,  but  did  not  actually  file  such  an 
amendment.  The  defendant,  on  June  10,  1904,  filed  an  amended 
answer  denying  the  charge  of  adultery  with  OUver.  The  cause 
was  on  these  issues  set  down  for  hearing  on  October  17,  1904. 
On  that  day  the  complainant  obtained  leave  to  file  the  supplemen- 
tal bill  above  referred  to,  in  which  he  restated  the  original  charges, 
and,  in  addition  thereto,  alleged  that  the  defendant  committed 
adultery  with  Charles  Doak  on  the  17th  of  August,  1904,  on  the 
beach  at  Cape  May,  between  the  "Iron  Pier"  and  the  "Music 
Pavilion";  and  also  that  she  committed  adultery  on  August  24, 
1904,  with  a  person  named  John  Lucas,  on  the  beach  near  the 
steamboat  landing  in  Cape  May  City.  The  hearing  of  the  cause 
was  postponed  until  these  supplemental  charges  should  be  answered. 
Answer  was  filed  by  the  defendant  to  these  supplemental  charges 
on  November  7,  1904.  The  cause  came  on  for  hearing  on  Novem- 
ber 23,  1904.  After  testimony  had  been  taken  for  a  day  or 
two,  the  complainant  again,  on  December  8,  1904,  offered  several 
additional  amendments  to  the  bill  and  supplemental  bill,  charging 
new  offenses.  Those  which  had  been  brought  to  the  attention  of' 
the  defendant  by  the  pleadings  or  by  notice  some  six  months  before 
the  hearing  were  admitted  as  follows:  One  charging  that  the 
defendant  committed  adultery  at  No.  603  Lafayette  street.  Cape 
May  City,  in  April  or  May,  1903,  with  an  unknown  man ;  another 
that  she  committed  adultery  in  March  and  April,  1904,  with  one 
Harry  Oliver  at  505  Hughes  street,  Cape  May  City;  another 
that  the  adultery  charged  in  the  supplemental  bill  to  have  been 
committed  on  August  24,  1904,  on  the  beach  near  the  steamboat 
landing  in  Cape  lilay,  with  one  John  Lucas,  was  in  fact  committed 
with  a  man  named  William  Lewis.  Answer  was  filed  cjcnymg  all 
these  additional  charges,  and  the  hearing  of  the  cause  proceeded. 

Grey,  V.  C.  (after  stating  the  facts).  The  evidence  offered  by 
the  complainant  in  support  of  these  various  charges  arranges  it- 
self into  two  classes:  The  charges  alleging  acts  of  adultery  to 
have  been  committed  on  August  17th  on  the  beach,  near  the  music 
pavilion,  and  on  August  24,  1904,  on  the  beach  near  the  steam- 
boat landing,  originated  in  and  are  supported  solely  by  the  tes- 
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timony  of  the  detectives  Wagner  and  Sague,  employed  by  the  com- 
plainant, after  this  suit  had  been  brought,  for  the  purpose  of  dis- 
covering evidence  which  would  incriminate  the  wife  as  an  adult- 
eress, and  which  the  complainant,  when  he  employed  these  detec- 
ives,  hoped  and  expected  to  produce  on  this  hearing.  This  detective 
testimony  is  also  differentiated  from  all  the  other  proof,  because  it 
is  claimed  to  show  that  on  August  17' and  24,  1904,  the  defendant 
was  seen  in  flagrante  delicto.  In  examining  the  charges  made 
against  the  defendant,  I  will  consider,  first,  those  on  which  the 
suit  was  originally  brought,  and,  last;  those  based  on  the  testimony 
presented  by  the  detectives. 

There  are  certain  general  characteristics  which  attend  upon  all 
of  the  charges  made  against  the  defendant  by  the  nonprofessional 
witnesses  which  should,  I  think,  be  noticed.  None  of  them  testify 
that  they  saw  the  defendant  in  the  act  of  adultery,  or  in  any  such 
position  or  relation  that  the  narration  of  it  suggests  a  reasonable 
inference  that  the  act  of  adultery  had  been  committed.  It  is  well- 
settled  law  that  it  is  not  necessary  to  prove  that  a  defendant  was 
seen  in  the  act  of  adultery  in  order  to  justify  a  decree.  If  it  be 
proven  that  the  defendant  and  the  alleged  paramour  were  amorously 
inclined  towards  each  other,  and  disposed  to  commit  the  crime 
charged,  a  showing  that  they  had  an  opportimity  to  gratify  their 
desire,  under  circumstances  which  indicated  that  they  then  com- 
mitted the  crime  charged,  will  support  a  decree  of  divorce.  In 
this  case,  though  many  witnesses  testify  that  they  saw  the  de- 
fendant in  the  company  of  one  or  more  of  the  alleged  paramours, 
not  a  single  witness  (except  the  detectives)  narrates  one  incident 
which  indicates  that  the  defendant  manifested  at  any  time  any 
amorous  feeling  for  any  of  the  alleged  paramours.  No  caresses, 
no  words  or  acts  of  endearment,  no  assumption  of  familiarities 
indicating  secret  understanding  or  privileges,  are  testified  to  by  any 
witness  (other  than  the  detectives)  to  have  proceeded  from  the 
defendant  towards  any  of  the  alleged  paramours  at  any  time.  An- 
other peculiarity  of  the  testimony  submitted  against  this  woman 
is  that,  during  the  time  that  the  alleged  acts  of  adultery  (except 
those  narrated  by  the  detectives)  are  claimed  to  have  been  hap- 
pening, the  defendant  was  living  happily  with  her  husband,  look- 
ing after  the  business  of  her  family,  he  contented  with  her,  and 
she  with  him.  Still  another  oddity  is  that  the  accusations  of 
the  pleadings,  and  the  proofs  brought   forward  to  sustain  them. 


Digitized  by 


Google 


Farrow  y.  Farrow  157 

attempt  to  show  that  the  defendant  was  in  frequent  adultery,  sub- 
stantially at  the  same  time,  with  two  men  with  whom  she  was 
known  to  be  acquainted,  and  with  another  one,  John  Lucas  or  Wil- 
liam Lewis,  who  is  not  shown  to  have  even  been  heard  of  save 
on  the  single  occasion  of  the  evening  of  August  24,  1904,  when 
(it  is  claimed  by  the  detectives)  he  and  the  defendant  were  caught 
in  the  attempt  at  adultery  on  the  beach  near  the  steamboat  land- 
ing imder  circumstances  of  shameless  publicity.  These  charges 
of  manifold  adulteries  could  only  be  true  because  the  defendant 
is  a  woman  of  the  most  degraded  type.  Yet  it  is  undisputed  that 
during  all  this  period  she  was  the  organist  in  a  church  and  gave 
music  lessons  to  little  girls,  and  during  the  earlier  portion  of  the 
time,  up  to  March,  1903,  she  was  in  happy  association  with  her 
husband.  A  feeble  attempt  was  made  to  prove  that  she  had  lost 
to  some  extent  her  social  standing,  but  it  was  shown  that  the  very 
persons  who  narrated  incidents  now  claimed  to  be  inculpatory  had 
continued  to  send  their  children  to  her  home  and  to  receive  her  in 
their  own,  and  not  a  single  instance  .was  proven  of  any  extension 
of  social  ostracism  towards  her,  unless  that  course  was  taken  by 
the  family  of  the  complainant,  whose  head,  the  chief  of  police,  had 
privately  for  a  long  while  denounced  the  defendant  as  a  bad  woman, 
without  giving  any  incident  to  support  his  accusation. 

With  this  notice  of  some  of  the  general  peculiarities  of  the  evi- 
-dence  of  the  local  witnesses,  I  will  examine  their  testimony  given 
in  support  of  particular  charges.  The  first  charge  to  which  the 
testimony  of  local  witnesses  was  directed  was  that  the  defendant 
conmiitted  adultery  with  Charles  Doak  in  April  or  May,  1903, 
at  the  residence  of  Mrs.  Eldridge,  No.  603  Lafayette  street,  Cape 
May  City.  The  same  charge  is  repeated  in  one  of  the  amendments 
to  the  bill,  wherein  adultery  at  that  time  and  place  is  related  to 
have  been  committed  with  some  imknown  man.  This  charge  de- 
pends entirely  upon  the  testimony  of  a  single  witness,  a  Miss 
Hughes,  who  lived  next  door  to  Mrs.  Eldridge.  Miss  Hughes 
testifies  that  she,  being  in  her  own  house,  heard  voices  in  conver- 
sation in  Mrs.  Eldridge's  house  next  door.  She  testifies  that  these 
voices  were  those  of  Mrs.  Eldridge  and  the  defendant,  which  she 
recognized,  and  of  an  unidentified  man.  She  says  she  heard 
all  three  of  them  go  upstairs,  and  that  she  heard  the  defendant 
and  the  man  go  into  the  front  bedroom;  that  she  heard  the  mumble 
of   indistinguishable    conversation    of    two   voices,    and    that    this 
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mumbling  continued  for  two  hours,  oflF  and  on.  This  witness 
does  not  testify  that  the  man  whose  voice  she  heard  was  Mr. 
Doak,  whom  she  appears  to  have  known.  She  claims  to  have 
recognized  the  voice  of  the  defendant  when  engaged  in  a  mumbling, 
indistinguishable  conversation,  but  does  not  say  that  she  recognized 
the  voice  of  Mr.  Doak,  who  is  claimed  by  the  complainant  to 
have  been  the  man  of  the  occasion.  The  witness  saw  nothing 
of  the  incidents  stated.  She  based  her  whole  narrative  upon  what 
she  says  she  heard,  and  this  includes  nothing  but  inarticulate 
mumbling,  which  had  to  come  through  two  doors  and  across  a 
hallway  and  through  the  house  wall  to  reach  her  ears,  and  she  says 
that  what  she  heard  was  so  indistinct  that  she  could  not  even  dis- 
tinguish the  character  of  the  conversation.  The  testimony  of  a 
witness  who  was  under  such  disadvantage  in  receiving  her  im- 
pressions, which  are  in  themselves  so  uncertain  and  indefinite,  must 
be  quite  unreliable.  She  saw  nothing  at  all.  She  heard  nothing 
that  was  inculpatory.  Her  characterization  of  the  mumbling  does 
not  indicate  that  tha  parties  whom  she  overheard  were  either  dis- 
posed to  or  did  commit  an  act  of  adultery.  It  appears  by  other 
witnesses  that  the  defendant  called  on  Mrs.  Eldridge  on  the  after- 
noon of  the  day  when  Miss  Hughes  from  the  next  house  heard 
the  sounds  which  attracted  her  attention;  that  the  complainant 
called  for  the  defendant  at  Mrs.  Eldridge's  residence,  asking  if  she 
wanted  to  go  driving,  which  she  declined ;  that  Doak  also  stopped 
there  that  afternoon,  and  sat  chatting  with  the  defendant  and 
other  persons  in  the  parlor.  Nothing  in  the  evidence  indicates 
that  there  was  any  wrongful  purpose  in  the  defendant's  call  upon 
Mrs.  Eldridge  that  afternoon.  It  was  made  in  broad  daylight, 
at  about  the  time  when  the  children  were  coming  home  from  school. 
Her  husband,  the  complainant,  knew  or  readily  discovered  that 
the  defendant  was  at  Mrs.  Eldridge's  residence.  The  defendant 
did  not  try  to  hide  her  presence  there  from  him,  but  frankly 
met  him  at  the  door.  Her  little  child  Octavine,  9  years  old,  was 
with  her.  Mrs.  Eldridge's  little  girl,  somewhat  older,  was  there. 
Mr.  Doak  stopped  casually,  leaving  his  dog  (well  known  to  be  his) 
on  the  front  doorstep,  while  he  went  into  the  parlor.  Both  the 
defendant  and  Doak  deny  under  oath  that  any  improper  action 
was  intended  or  performed,  both  deny  they  left  the  parlor  or  went 
upstairs  that  afternoon,  and  they  are  corroborated  by  the  testimony 
of  both  the  children.    All  the  other  testimony  touching  the  incidents 
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of  that  day  supports  their  denials  of  the  defendant's  misconduct. 
The  testimony  offered  on  the  part  of  the  complainant  as  to  this 
charge  of  adultery  in  May,  1903,  at  No.  603  Lafayette  street,  Cape 
May,  is  quite  insufficient  to  sustain  it,  either  as  an  allegation  of 
the  defendant's  adultery  with  Mr.  Doak  or  with  an  unknown  man. 
If  it  suggests  a  suspicion  against  the  defendant,  it  is  wholly  dispelled 
by  the  testimony  above  referred  to  presented  on  the  part  of  the 
defendant. 

The  next  charge  is  that  the  defendant  conmiitted  adultery  with 
one  Harry  Oliver.  The  allegations  are  that  this  was  in  the  year 
1903,  and  in  the  months  of  March  and  April,  1904,  at  the  defend- 
ant's home,  No.  505  Hughes  street,  Cape  May.  The  proof  sub- 
mitted in  support  of  this  charge  is  of  the  least  possible  weight. 
No  showing  is  made  of  any  disposition  whatever  on  the  part  of 
the  defendant  to  favor  the  alleged  paramour  Oliver.  Not  a  wit- 
ness testifies  to  any  exhibition  by  the  defendant  of  any  amorous 
preference  for  or  interest  in  Mr.  Oliver,  except  that  one  of  the 
detectives  testifies  that  on  August  16,  1904,  he  saw  the  defendant 
at  Sewell's  Point  accept  caresses  from  Oliver.  I  will  discuss 
this  detective  testimony  hereafter.  About  all  that  is  proven  re- 
garding this  alleged  offense  with  Oliver  is  that  some  opposite 
neighbors  claim  to  have  seen  Mr.  Oliver  leave  the  defendant's 
house  very  early  one  morning  immediately  after  the  defendant 
had  come  out  of  her  front  door  and  looked  up  and  down  the 
street.  From  this  it  is  argued  an  act  of  adultery  between  the 
defendant  and  the  man  Oliver  must  be  inferred.  The  inference 
suggested  would  be  violent  in  the  extreme,  in  view  of  the  absence 
of  all  proof  of  an  adulterous  disposition  between  the  defendant 
and  Oliver.  It  is  much  more  likely  that  some  mistake  in  the 
identity  of  the  parties  was  made  by  which  the  witnesses  were  mis- 
led. Both  Oliver  and  the  defendant  explicitly  deny  that  any 
such  occurrence  took  place,  and  further  deny  that  they  ever  had 
any  improper  relations  of  any  kind  at  any  time  or  place.  Nor 
is  it  probable  that  any  woman  who  had  harbored  her  paramour 
overnight  would  in  daylight  herself  come  out  to  the  front  of  her 
home,  openly  exhibit  anxiety  lest  some  one  should  be  looking, 
and  then  bring  him  directly  into  view  of  her  own  front  door. 
The  incidents  attending  the  acquaintance  of  the  defendant  and 
Mr.  Oliver  show  that  they  were  friends  from  early  childhood, 
that  Mr.  Oliver  visited  at  the  Farrow  house,  just  as  many  other 
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people  did,  with  Mr.  Farrow's  knowledge  and  approval,  and,  except 
the  testimony  of  detective  Wagner  (hereinafter  disctissed),  not 
a  suggestion  is  made  that  there  ever  was  any  disposition  on  the 
part  of  either  the  defendant  or  Mr.  Oliver  to  overstep  the  line  of 
decorum. 

These  charges  constituted  the  whole  case  oi\  which  the  com- 
plainant originally  filed  his  bill  of  complaint  and  the  amendment 
thereto.  No  other  offenses  are  stated  in  the  pleadings  and  sup- 
ported by  any  testimony,  except  those  brought  against  the  defend- 
ant by  the  professional  witnesses  long  after  the  caruse  has  been 
at  issue  and  noticed  for  hearing.  It  is  true  that  there  is  some 
testimony,  notably  that  given  by  Chief  of  Police  Farrow  (father 
of  the  complainant),  which  is  claimed  to  show  that  the  defendant 
misconducted  herself  with  Mr.  Doak  in  July,  1904.  These  incidents 
are  none  of  them  aided  by  any  proof  which  would  in  any  way 
support  a  charge  of  adultery.  Most  of  them  narrate  instances 
when  the  defendant  and  Mr.  Doak  were  seen  in  each  other's  com- 
pany in  places  more  or  less  public.  But  they  state  no  attending 
inculpatory  conduct  on  the  part  of  either  of  them.  Evidence  of 
mere  presence  together,  unless  under  circumstances  which  indicate 
an  adulterous  disposition,  is  of  no  weight  to  prove  adultery.  The 
story  of  Chief  of  Police  Farrow  that  he  saw  Mr.  Doak  and  the 
defendant  on  the  night  of  July  28,  1904,  talking  together,  and  then 
walk  under  the  shade  of  a  tree  across  lots,  where  they  disappeared, 
is  supported  by  no  other  testimony.  As  narrated  by  Chief  Far- 
row, it  did  not  carry  a  conviction  of  its  truth.  He  came  back 
to  tell  it  after  he  had  been  once  examined  and  dismissed  from 
the  witness  stand.  If  it  were  true,  it  offered  no  proof  leading  to 
an  inference  that  an  act  of  adultery  was  then  committed.  It  is 
alleged  to  have  taken  place  on  July  28,  1904,  long  after  this  suit 
had  been  commenced,  and  after  the  time  when  Chief  Farrow  is 
shown  to  have  manifested  active  hostility  to  the  defendant.  Yet 
this  supposed  offense  was  not  named  or  included  in  any  pleading, 
although  a  supplemental  bill  was  filed  after  July  28,  1904,  which 
might  have  charged  it  as  a  breach  of  the  marriage  vow.  Of  course, 
this  incident  could  not  be  made  the  basis  of  a  decree,  but  it 
might  be  evidence  to  support  the  other  charges,  if  the  circum- 
stances narrated  were  true  and  showed  an  adulterous  disposition. 
Chief  Farrow  narrated  the  story  that  he  saw  his  daughter-in-law 
and  Mr.  Doak   (who  were  by  his  son  then  being  prosecuted  for 
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adultery)  meet  and  walk  off  together  into  the  shade  of  a  tree, 
within  a  block  or  two  of  the  police  station.  He  neither  pursued 
them  nor  called  any  one  else  to  do  so.  Both  the  defendant  and 
Mr.  Doak  deny  the  whole  incident.  There  is  no  testimony  which 
in  any  way  supports  Chief  Farrow's  story,  and  I  cannot  find  that, 
as  told,  it  is  of  any  significance. 

The  incident  told  by  Miss  Farrow,  the  sister  of  the  com- 
plainant, to  the  effect  that  she  and  others  saw  the  defendant  and 
Mr.  Doak  leave  a  skating  pond  one  afternoon  together,  and  go 
off  into  the  woods,  staying  half  an  hour  or  more,  is  of  the  same 
character.  Nothing  is  narrated  touching  their  behavior  towards 
each  other,  then  or  at  any  other  time,  which  indicated  that  they 
were  in  any  way  disposed  to  commit  the  crime  of  adultery.  The 
mere  possibility  that  an  adulterous  act  might  possibly  have  been 
conmiitted,  without  any  proof  that  the  parties  were  amorously  in- 
clined toward  each  other,  is  of  no  significance.  The  only  wit- 
ness who  testifies  to  the  skating  pond  occurrence  is  Miss  Farrow. 
She  says  others  saw  it,  but  no  others  are  called  in  this  hard-fought 
trial  to  corroborate  Miss  Farrow's  testimony.  Both  the  defend- 
ant and  Mr.  Doak  deny  this  incident. 

Another  accusatory  story  is  told  by  Mrs.  Annie  Turner,  a  colored 
woman  who  formerly  worked  for  the  defendant.  After  she  had 
once  testified  for  the  complainant  to  some  unimportant  incidents, 
and  had  been  dismissed  from  the  witness  stand,  and  an  adjourn- 
ment had  intervened,  she  was  again  called  by  the  complainant, 
and  on  this  second  examination  testified  that  she  had  seen  the 
defendant  and  Mr.  Doak  meet  and  talk  for  some  time  under  or 
near  an  electric  light,  and  that  afterwards  the  defendant  begged 
her  (the  witness)  not  to  tell  her  husband  of  this  meeting.  Noth- 
ing in  the  alleged  meeting  of  the  defendant  and  Mr.  Doak  as 
stated  by  Mrs.  Turner  gives  the  least  indication  that  any  criminal 
intent  existed.  No  statement  is  made  that  on  that  occasion  either 
showed  any  sign  that  they  were  criminiflly  disposed  by  either  action 
or  speech.  They  met,  it  is  said,  under  the  glare  of  an  electric 
light.  The  alleged  request  by  the  defendant  that  the  witness  should 
not  tell  her  husband  of  this  meeting  is  the  only  inculpatory  incident. 
If  the  witness  did  tell  Mr.  Farrow  all  she  narrated  on  the  stand, 
it  ought  not  to  have  excited  a  suspicion  of  his  wife's  guilt.  The 
manner  of  this  witness  in  telling  this  story  did  not  assure  the  listener 
that  she  was  stating  what  she  actually  saw  and  heard.     No  other 
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witness  supported  her,  and  both  the  defendant  and  Mr.  Doak 
deny  the  whole  story. 

Several  othef  accusatory  incidents  of  meetings  in  alleys  and 
stores  between  the  defendant  and  Mr.  Doak  have  been  submitted. 
None  of  them,  even  if  true,  present  incidents  which  show  the 
existence  of  an  adulterous  disposition  or  purpose.  None  go  to 
prove  that  an  act  of  adultery  was  committed.  All  of  them  are 
denied,  so  far  as  they  are  accusatory,  by  both  the  defendant  and 
Mr.  Doak.  The  Court  of  Appeals  in  Osborne  v.  Osborne  has 
characterized  cases  such  as  this  one  is  so  far  as  it  rests  upon  non- 
professional testimony.  That  court  disapproved  of  a  construction 
of  the  evidence  which  would  hold  "that  opportunity  is  tanta- 
mount to  guilt,"  and  declared  that  a  decree  could  not  be  based  upon 
a  crime  charged  and  but  half  proven.  17  Stew.,  261.  This  prin- 
ciple applies  to  and  controls  the  estimate  which  must  be  made  of 
all  the  evidence  offered  in  this  case  which  has  been  heretofore 
under  examination.  None  of  it  proves  any  act  of  adultery;  none 
of  it  shows  that  the  conduct  or  speech  of  the  defendant  indicated 
that  she  was  disposed  to  commit  that  crime. 

The  charges  that  acts  of  adultery  were  committed  by  the  de- 
fendant with  Mr.  Doak  on  August  17,  1904,  on  the  beach  near 
the  music  pavilion,  and  on  the  24th  of  the  same  month,  on  the 
beach  near  the  steamboat  landing,  with  John  Lucas  or  William 
Lewis,  remain  to  be  considered.  The  incident  of  August  17,  1904, 
is  told  only  by  Detective  Wagner.  He  was  employed  by  the  com- 
plainant, through  a  Philadelphia  detective  agency,  several  months 
after  the  charges  in  the  bill  of  complaint  in  this  cause  had  been 
filed  and  answer  thereto  had  been  made,  and  amended  charges 
had  been  added  and  they  also  answered,  and  an  order  made 
setting  the  cause  down  for  hearing.  His  employment  was  to 
find  evidence  which  the  'complainant  might  use  to  convict  the 
defendant  of  the  crime  of  adultery  when  the  hearing  of  this 
cause  should  come  on.  Wagner  came  to  Cape  May  on  the  15th 
day  of  August.  He  testifies  that  on  the  evening  of  August  i6th 
he  saw  the  defendant  (whose  personal  appearance  and  residence 
had  been  described  to  him  by  the  complainant's  solicitor)  leave  a 
public  entertainment  at  Sewell's  Point,  and  accept  a  hugging  from 
Mr.  Harry  Oliver.  This  incident,  if  true,  is  of  considerable  signifi- 
cance. It  is  the  only  proof  in  the  whole  case  that  the  defendant 
ever  showed  any  amorous  feeling  for  Oliver.    It  becomes  of  great 
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importance  to  ascertain  whether  Wagner's  narrative  can  convey 
with  it  a  conviction  of  its  truth.  He  claims  to  have  made  written 
daily  reports  of  everything  that  he  saw.  His  report  of  August 
1 6th  was  produced  and  handed  to  him,  and  he  was  asked  to  show 
anything  on  it  referring  to  any  hugging  of  the  defendant  by  Oliver 
at  that  time,  and  he  was  unable  to  do  so.  The  defendant's  counsel 
then  called  for  any  report  which  narrated  the  hugging,  and  none 
was  produced,  though  repeatedly  called  for.  The  concert  which 
Detective  Wagner  testifies  the  defendant  attended  at  Se well's  Point 
was  a  public  show.  The  defendant  had  lived  all  her  life  in  Cape 
May.  Oliver  was  engaged  as  a  car  starter  at  the  most  public 
place  in  that  city.  They  two  were  probably  better  known  than 
the  average  residents.  Detective  W^ner,  in  his  testimony  given  in 
this  cause,  admits  that  he  knows  that  a  detective's  claim  to  have 
discovered  the  evidence  which  he  sought  for  needs  corroboration. 
But  not  one  person  is  called  as  a  witness  to  aid  this  story  in  any 
particular,  or  even  to  show  that  either  the  defendant  or  Oliver 
were  seen  at  Sewell's  Point  on  the  night  of  the  i6th  of  August. 
Detective  Wagner  further  testifies  that  on  August  17th  he  saw 
the  defendant  leave  her  house  in  the  evening,  alone ;  saw  her  join 
Mr.  Doak  on  the  boardwalk;  they  had  a  short  conversation;  Mr. 
Doak  left  the  boardwalk,  going  toward  the  shore ;  the  defendant 
continuing  on  the  boardwalk  till  she  came  to  Ocean  avenue,  when 
she  left  it  and  went  into  one  of  the  beach  tents,  where  Doak  joined 
her.  The  detective  says  he  was  about  25  feet  from  them  under 
another  tent;  that  he  watched  the  defendant  and  Mr.  Doak  caress- 
ing each  other,  from  8  o'clock  until  10:50,  and  finally  saw  them 
commit  an  act  of  adultery;  that  Mr.  Doak  shortly  after  went 
towards  JacKson  street;  that  the  defendant  went  alone  to  the  La- 
fayette Hotel  porch,  stayed  there  alone  about  half  an  hour,  and 
got  home  at  12  o'clock  at  night.  No  other  witness  supports  this 
testimony  in  any  degree.  Both  the  defendant  and  Mr.  Doak  say 
it  is  false  in  every  particular.  In  telling  this  incident  of  the 
night  of  August  17th,  when  Detective  Wagner  says  he  saw  the 
defendant  commit  adultery  with  Mr.  Doak,  the  detective  frequently 
varied  in  his  statements.  He  testified  that  the  defendant  left  her 
house  at  8  o'clock  in  the  evening,  and,  again,  that  it  was  "6  or 
8  o'clock  when  they  met";  and,  again,  "she  met  Doak  at  8:30"; 
that  he  (Wagner)  looked  at  his  watch  and  put  that  in  his  report. 
He  testified  with  assurance  that  a  Mrs.  Wiley  was  the  defendant's. 
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mother,  and  when  confronted  with  the  suggestion  that  the  de- 
fendant's mother  had  been  dead  for  25  years,  he  readjusted  his 
statement  by  saying  that  a  next-door  neighbor  of  the  defendant  had 
told  him  that  the  lady  pointed  out  was  her  mother.  The  defend- 
ant first  heard  of  this  n^w  charge'on  October  17,  1904,  in  an  ap- 
plication for  leave  to  file  a  supplemental  bill.  She  testifies,  with- 
out qualification,  that  every  incident  narrated  by  Detective  Wagner 
is  utterly  false,  yet  she  says  she  has  been  unable  to  recall  just 
where  she  was'  and  what  she  was  doing  during  the  evening  of 
August  17th,  but  she  is  certain  she  was  not  on  the  beach  imder 
a  tent  with  Mr.  Doak.  The  latter  also  flatly  denies  this  accusa- 
tion. The  testimony  of  Mr.  Doak's  employer  and  that  of  a  casual 
visitor  prove  that,  during  a  large  part  of  the  time  when  Detective 
Wagner  says  that  Doak  was  continually  on  the  beach  with  the 
defendant,  he  was  in  fact  in  his  employer's  store  in  Cape  May. 
The  testimony  of  this  detective  regarding  this  incident,  which 
he  says  he  saw  on  August  17th,  shows  that  for  several  hours 
he  kept  in  sight  of  the  defendant  and  Mr.  Doak  while  their  con- 
duct gave  strong  indications  that  they  were  not  only  adulterously 
disposed  towards  each  other,  but  that  in  all  probability  they  would 
actually  commit  the  crime  of  adultery  before  they  parted  that 
night.  He  had  no  reason  to  believe  that  the  complainant's  solicitor 
or  the  chief  of  police  of  Cape  May,  the  father  of  the  complainant, 
would  hesitate,  if  requested,  to  furnish  an  additional  witness  of 
the  defendant's  fondness  for  Doak.  If  his  .story  was  true,  he 
would  in  all  probability  have  secured  the  arrest  of  the  parties  in 
flagrante  delicto.  Though  he  says  he  had  hours  of  opportunity, 
he  did  not  call  any  one  else  to  view  the  evidences  of  the  defend- 
ant's unfaithfulness  which  he  says  he  watched;  and  he  gives  no 
reason  for  his  omission  to  secure  a  vei;ification  of  his  observations, 
though  his  testimony  shows  that  he  knew  that  usually  a  detective's 
testimony  needs  corroboration. 

Detective  Wagner  also  testifies  to  another  act  of  attempted 
adultery  which  he  says  he  and  his  comrade  detective,  Sague,  saw 
the  defendant  commit  on  the  night  of  August  24th,  on  the  beach 
at  the  steamboat  landing,  with  a  man  named  John  Lucas  or  William 
Lewis.  Wagner  had  brought  Sague  down  from  Philadelphia  in 
order  that  both  might  at  the  same  time  discover  some  evidence 
of  the  defendant's  adultery,  and  thus  corroborate  each  other  in 
their  testimony  when  they  were  called  as  witnesses  in  this  cause. 
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Detective  Wagner,  in  his  examination  in  chief,  testifies  that  the 
defendant  left  her  house  at  9  o'clock  in  the  evening  of  August 
24th.  On  cross-examination,  he  said  she  left  the  house  at  7:40. 
When  reminded  of  this  variance,  he  was  entirely  willing  to  change 
the  hour  again,  apparently  seeking  rather  to  adjust  his  statements 
into  a  consistent  story,  than  to  relate  events  from  an  actual  recol- 
lection of  them.  Then  he  tried  to  explain  the  discrepancy  by  stat- 
ing that  the  defendant  had  returned  to  her  house — an  entirely  new 
incident.  He  further  testified  in  chief  that  they  saw  the  defend- 
ant meet  a  young  lady  (a  person  not  in  any  way  identified)  on 
the  boardwalk,  saw  them  take  a  trolley  car  for  Cape  May  Point, 
and  go  into  a  pavilion  there,  where  they  got  drinks  and  were 
joined  by  two  men.  He  says  the  defendant  left  by  the  back  way 
with  one  of  these  men,  the  other  woman  with  another.  The 
detectives  followed  the  defendant.  She  and  her  man  went  up  the 
beach  some  little  distance  from  the  steamboat  landing,  and  there, 
Wagner  says,  they  saw  the  defendant  and  this  man  lay  down  on 
the  sand  and  open  their  clothes  to  conmiit  adultery.  He  testi- 
fies that  they  interrupted  them  before  the  crime  was  actually 
committed;  that  the  defendant  threatened  to  shoot  him  (Wagner) ; 
that  they  demanded  the  man's  name,  and  he  replied,  "William 
Lewis"  of  Wilmington.  As  the  supplemental  bill,  when  filed, 
charged  this  offense,  the  man  named  was  alleged  to  be  John  Lucas. 
This  was  amended  at  the  hearing  to  charge  it  to  have  been  William 
Lewis.  Detective  Wagner,  on  cross-examination,  testifies  that 
on  the  25th  of  August  he  saw  Mr.  Eldridge,  the  complainant's 
solicitor,  and,  speaking  of  the  incident  of  the  evening  before,  said 
to  him,  "We  got  the  woman  last  night  at  11  o'clock."  This 
incident  of  the  evening  of  August  24,  1904,  as  narrated  by  the 
detectives,  happened  at  Cape  May  Point,  about  four  miles  from 
Mrs.  Farrow's  home,  at  about  11  o'clock  in  the  evening.  This 
time  and  place  are  of  importance,  in  view  of  the  rebutting  testi- 
mony hereinafter  considered.  The  testimony  of  the  other  detective, 
Alfred  Sague,  is  confined  to  the  narrative  of  the  events  of  the 
evening  of  August  24th.  He  came  to  Cape  May  as  a  partner 
of  Wagner  to  secure  evidence,  to  be  offered  on  this  hearing,  which 
should  prove  that  the  defendant  was  an  adulteress.  His  testi- 
mony followed  that  of  Wagner,  and  he  had  the  opportunity  to 
arrange  his  narration  of  times  and  events  to  make  a  consistent 
story.    Sague,  however,  differs  from  Wagner  in  the  most  essential 
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point  of  the  incident  of  August  24th  which  they  both  claim  to 
have  witnessed,  for,  while  Wagner  states  it  in  the  clearest  terms 
as  an  interrupted  attempt  at  adultery,  Sague  declares  that  the 
crime  was  in  fact  accomplished.  Their  descriptions  of  the  nar- 
rated incident  are  not  fit  for  recital,  but,  in  my  view,  no  two 
truthful  persons  whose  attention  was  concentrated  on  such  a 
performance  could  possibly  vary  so  radically  in  their  statement 
of  its  details.  ^ 

There  are  several  other  circumstances  which  attend  upon  the 
testimony  of  these  detectives  which  are  worthy  of  notice.  Neither 
detective  in  any  way  identifies  either  the  woman  who,  they  say, 
joined  the  defendant  on  the  board  walk,  or  either  of  the  men 
who  were  their  companions  at  the  steamboat  landing.  They  say 
the  man  who  was  with  the  defendant  declared  his  name  was 
William  Lewis  of  Wilmington.  But  they  evidently  told  the  com- 
plainant's solicitor  that  the  man's  name  was  John  Lucas,  for  that 
name  was  the  one  given  in  the  supplemental  bill.  No  explanation 
was  given  for  this  change  of  name  from  John  Lucas  to  William 
Lewis.  No  testimony  has  been  given  which  shows  that  there 
ever  was  such  a  man  as  John  Lucas  or  WilHam  Lewis,  nor  has, 
the  man,  said  to  have  been  the  defendant's  partner  in  the  at- 
tempted adultery  on  that  night  (August  24th)  been  in  any  way 
identified.  It  is  a  necessary  inference  from  Wagner's  testimony 
that  this  man  could  not  have  been  either  Mr.  Doak  or  Mr.  Oliver, 
giving  a  false  name,  for  Wagner  testifies  that  he  previously  iden- 
tified Oliver  by  the  Sewell's  Point  incident  on  the  i6th  of  Au- 
gust, and  Doak  by  the  incident  of  August  17th  near  the  music 
pavilion.  If  the  man  were  either  Doak  or  Oliver,  Wagner  would 
have  known  him.  Neither  Wagner  nor  Sague  claims  to  have  known 
the  man  Lucas  or  Lewis.  Nor  does  any  evidence  in  the  cause, 
save  the  testimony  of  these  two  detectives,  show  that  there  ever 
was  any  such  man.  He  appears  to  have  come  into  existence 
upon  this  occasion  only  for  the  purposes  of  this  cause.  The  result 
is  that  these  detectives  claim  that  within  eight  days  they  saw  the 
defendant  publicly  drinking  liquor  in  saloons  late  at  night,  and  also 
saw  her,  almost  as  publicly,  accept  the  lecherous  embraces  of 
three  different  men.  Not  another  witness  in  the  cause  ever  saw 
any  such  conduct  on  the  part  of  the  defendant.  In  delivering 
this  testimony,  these  detectives  did  not  give  the  impression  that 
they  were  narrating  incidents  seen  by  them  which  they  were  re- 
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calling  from  their  memories.  Detective  Wagner,  the  principal 
professional  witness,  when  close  pressed  on  cross-examination, 
indicated  an  anxiety  to  vary  and  adjust  the  exact  times  when 
he  claimed  to  have  seen  the  defendant  to  any  hour  which  would 
make  his  story  consistent.  These  incidents,  as  the  detectives 
present  them,  were  not  discovered  by  penetrating  hidden  resorts; 
they  say  they  took  place  at  times  and  under  circumstances  when 
corroboration,  by  the  arrest  of  the  guilty  parties,  or  by  calling 
the  attention  of  the  bystanders  who  were  readily  accessible,  would 
have  established  the  complainant's  case,  which  the  detectives  were 
employed  to  support,  and  which  they  knew  would  probably  need 
the  aid  of  nonprofessional  witnesses.  Take  the  incident  of  the 
evening  of  August  24th.  The  detectives  say  it  took  place  within 
300  yards  of  a  hotel  porch  on  which  25  or  30  people  were  sitting. 
If  it  ever  happened,  nothing  would  have  been  easier  or  more 
natural  for  the  detectives  who  were  employed  to  prove  the  de- 
fendant's guilt  than  to  have  arrested  both  the  defendant  and  her 
paramour,  and  to  have  called  the  attention  of  disinterested  by- 
standers to  the  evidence  of  their  crime.  Nothing  of  this  kind  was 
attempted.  Detective  Sague  testifies  that  the  reason  they  did  not 
call  the  attention  of  the  people  at  the  Delaware  Bay  House  to 
the  defendant's  crime  was  that  they  did  not  want  to  expose  the 
woman,  etc. ;  a  claim  of  delicate  consideration  for  the  defendant 
which  is  wholly  inconsistent  with  his  threat  to  "bat  her  in  the 
face,"  which  he  says  he  made  to  her  that  evening  in  response 
to  her  threat  to  shoot  him.  ^ 

Not  one  witness  in  any  degree  supports  the  improbable  narra- 
tions of  these  detectives,  and  I  am  unable  to  accept  them  as  credible 
testimony.  This  result  I  have  reached  without  considering  the 
rebutting  evidence  presented  on  the  part  of  the  defendant.  When 
that  testimony  is  examined,  it  conclusively  shows  that  the  detective 
story  of  the  accusing  incident  of  August  24th  is  a  fabrication.  In 
the  first  place,  the  defendant  in  the  most  explicit  terms  denies 
each  and  every  detail  of  that  story.  It  is  also  proven  by  the 
undisputed  testimony  of  disinterested  witnesses  that  it  had  been 
arranged  that  a  vocal  concert  should  be  given  at  the  Stockton  Hotel 
in  Cape  May  on  the  night  of  August  25,  1904.  Mrs.  Farrow, 
the  defendant,  was  invited  to  attend  a  rehearsal  for  that  concert, 
which  was  to  be  held  at  the  Ebbitt  House  on  the  evening  of  August 
24th,  at  which  rehearsal  it  was  desired  that  Mrs.  Farrow  should 
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supply  the  accompaniment  on  the  piano.  She  was,  at  half -past 
8  to  half-past  9  on  the  evening  of  August  24th,  called  out  of 
her  house  to  come  into  the  Glenwood  House,  next  door,  to  an- 
swer a  telephone  message  from  the  manager  of  the  Ebbitt  House, 
inviting  her  to  come  that  evening  to  that  house  for  a  rehearsal. 
She  went  into  the  Glenwood  House  and  answered  the  message, 
declining  the  invitation  because  she  had  a  wounded  hand.  Thence 
she  went  home  and  sat  on  her  own  porch  with  a  Mrs.  Wiley 
and  her  daughter  until  about  10  o'clock  in  the  evening,  when  her 
daughter  Octavine  Ware  came  home,  and  then  Mrs.  Farrow's 
daughter  and  Mrs.  Wiley's  daughter  went  for  ice  cream,  leaving 
Mrs.  Farrow  on  her  home  porch  with  Mrs.  Wiley.  At  about  20 
minutes  after  10  the  children  returned  with  the  ice  cream  to 
Mrs.  Farrow's  porch,  where  she  and  Mrs.  Wiley  still  were;  the 
ice  cream  was  eaten  at  Mrs.  Farrow's  house,  and  she  was  still 
there  when  Mrs.  Wiley  and  her  daughter  retired  to  bed  at  11 
o'clock  that  evening.  That  is  the  very  hour  at  which  Detective 
Wagner  testifies  he  told  the  complainant's  solicitor  (speaking  of 
his  claim  to  have  seen  her,  the  defendant,  about  to  commit 
adultery  with  William  Lewis  at  Gape  May  Point),  "We  got  the 
woman  last  night  at  11  o'clock."  There  is  no  reason  to  doubt 
that  the  defendant's  witnesses  have  accurately  fixed  her  presence 
at  her  home  in  Cape  May  during  the  whole  of  the  period  when 
the  two  detectives  falsely  testified  that  she  was  at  Cape  May  Point, 
four  miles  away.  The  defendant's  witnesses  are  entirely  dis- 
interested; they  testify  without  hesitation,  and  with  entire  frank- 
ness. They  show,  I  think,  that  the  detective  testimony,  which 
cannot  have  been  given  under  mistake,  is  a  fabrication,  without 
foundation  in  truth. 

Reviewing  the  whole  of  the  testimony  on  the  part  of  complain- 
ant, it  may,  I  think,  be  justly  said  that,  so  far  as  the  incidents 
narrated  are  credible,  they  are  lacking  for  force  to  support  a 
conviction  that  the  defendant  has  been  guilty  of  the  crimes  charged; 
and  so  far  as  those  incidents  would,  if  credible,  prcii^e  the  com- 
plainant's case,  they  are  shown  to  be  entirely  imworthy  of  beUef. 
This  view  leads  to  the  rejection  of  the  whole  of  the  detective 
story,  for  the  demonstration  that  they  created  a  false  story  re- 
garding the  incident  of  August  24th  must  be  taken  to  prevent  the 
acceptance  of  all  their  testimony  in  the  whole  case. 
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I  will  advis^  a  decree  dismissing  the  complainant's  bill,  with 
costs.  . 

In  Cane  v.  Cane,  39  Eq.,  148,  the  Chancellor  said :  "1.  A  visit  by  a  married 
woman  to  a  brothel,  will,  unless  satisfactorily  explained,  justify  the  presump- 
tion that  she  went  there  for  a  criminal  purpose. 

2.  Such  condu^  will  not,  however,  afford  evidence  of  guilt  if  it  is  shown 
that  the  wife  was  decoyed  there,  by  the  procurement  of  her  husband,  and 
for  the  purpose  of  making  a  case  against  her." 

Whitenack  v.  Whitenack,  36  Eq.,  474;  the  evidence  of  procurers  must 
be  corroborated. 

Letts  V.  Letts,  79  Eq.,  630;  82  Atl.,  845,  the  evidence  of  the  correspondent 
must  be  corroborated. 

Clutch  v.  Clutch,  I  Eq.,  474;  admissions  or  confessions  of  the  defendant 
are  entitled  "to  little  weight." 

Howard  v  .Howard,  77  Eq.,  186;  78  Atl.,  195;  admissions  and  confessions 
of  the  defendant  must  be  corroborated  both  as  to  the  truth  of  the  admission 
or  confession  and  also  as  to  the  fact  that  it  was  made  voluntarily. 

Perkins  v.  Perkins,  59  Eq.,  515;  46  Atl.,  173;  that  a  confession  was  made 
cannot  be  proved  by  the  uncorroborated  testimony  of  the  petitioner. 

Summerbell  v.  Summerbell,  37  Eq.,  603;  a  confession  made  by  a  wife  in 
writing  in  the  presence  of  the  husband  is  presumed  to  be  made  by  his 
coercion,  even  though  the  wife  say  that  it  was  the  product  of  her  own 
free  will. 

Marsh  v.  Marsh,  28  Eq.,  196 ;  letters  of  the  defendant  to  the  paramour 
are  admissible  only  to  show  depraved  desire. 

Stickle  V.  Stickle,  48  Eq.,  336;  22  Atl.,  60;  letters  from  the  paramour  to 
the  defendant  are  ordinarily  inadmssible;  but,  should  the  paramour's  letters 
which  have  been  retained  by  the  defendant  give  internal  evidence  of  their  own 
authenticity  as  part  of  a  correspondence  with  defendant,  then  such  letters 
may  be  admitted. 

Doughty  V.  Doughty,  32  Eq.,  32;  admissions  of  the  corespondent  made  out 
of  the  presence  of  the  defendant  are  inadmissible. 


RECTOR  V.  RECTOR.  * 
Chancery.     78  Eq.  386;  79  Atl.  295. 

Garrison,  V.  C.  (orally,  after  argument  of  counsel). 

The  initial  petition  in  this  cause  is  by  the  wife  for  a  limited  di- 
vorce on  the  ground  of  extreme  cruelty.  It  was  filed  on  the  18th 
of  November,  1909.  Subsequently  she  amended  and  supplemented 
this  so  as  to  allege  adultery  between  her  husband  and  a  Mrs. 
Rhea  Smith,  subsequently  intermarried  with  a  man  named  Magee, 
and  also,  in  the  same  amended  and  supplemented  petition,  alleged 

♦Only  that  part  of  the  opinion  is  reported   here  which   deals  with  the 
cross-petitioners    allegations. 


Digitized  by 


Google 


170  Cases  on  Domestic  Rei^ations 

desertion  on  his  part  for  more  than  two  years  theif  last  past,  and 
thereupon  prayed  for  an  absolute  divorce  upon  those  grounds.  The 
answer  of  the  husband  denied  the  allegations  of  the  wife's  petitions, 
and  by  cross-petitions  prayed  for  an  absolute  divorce  on,  first,  the 
ground  of  desertion  since  October  i,  1907;  and,  second,  adultery 
with  John  H.  Winans  upon  various  stated  occasions. 

The  defendant  is  now  about  43  years  of  age,  and  the  wife  38. 
They  are  gentle  people ;  he  being  a  physician  with  a  good  practice, 
and  she  the  daughter  of  a  lawyer  of  standing  and  means.  They 
were  married  in  1895,  and  have  had  three  children — Dorothy,  now 
about  14;  Emily,  now  about  11 ;  and  Joseph,  now  about  6.  There 
is  no  dispute  that  up  until  late  in  the  year  1906,  or  early  in  1907, 
they  got  along  together  in  a  manner  which  requires  no  com- 
ment. They  lived  in  a  good  neighborhood,  on  the  corner  of  York 
Street  and  Jersey  Avenue,  in  Jersey  City,  in  a  nice  house,  and  were 
acquainted  and  associated  with  nice  people.  Some  time  in  the  early 
part  of  1907  their  disagreements  began,  and  continued  with  in- 
creasing frequency  and  seriousness  until  the  bringing  of  this  suit 
by  the  wife  in  November  of  1909.  It  is  extremely  difficult  to  as- 
certain and  determine  just  what  instigated  the  disturbances  which 
began  early  in  1907.  Up  to  that  time  Mrs.  Rector  and  the  doctor 
seemed  to  have  been  kind  and  pleasant  to  each  other,  and  to  have 
had  no  cause  of  complaint  one  against  the  other.  Beginning  at 
that  time,  the  wife  altered  her  previous  manner  and  conduct  toward 
her  husband  and  the  general  family  life.  She  says  that  it  was  on 
account  of  the  acquaintance  and  conduct  of  the  doctor  with  Mrs. 
Smith.  The  latter  was  a  woman  of  good  family,  a  widow,  who 
lived  with  the  Detwillers,  who  were  lifelong  friends  of  Dr.  Rec- 
tor, and  she  was  a  patient  of  his.  There  i$  no  allegation  made  by 
the  wife  of  any  improper  conduct  by  the  doctor  toward  Mrs.  Smith 
so  early  as  the  spring  of  1907;  but  I  believe  that  Mrs.  Rector's 
conduct  at  that  time  was  partially  at  least  referable  to  her  state 
of  mind  concerning  Dr.  Rector  and  Mrs.  Smith.  There  does  not 
appear  from  the  proofs  to  have  been  any  ground  for  her  believing 
in  the  existence  of  any  wrongful  relations  between  her  husband 
and  Mrs.  Smith,  but  I  believe  that  she  was  jealous  of  her  hus- 
band in  respect  to  Mrs.  Smith.  However  this  may  be,  it  is  the  fact 
that  from  that  time  Mrs.  Rector  ceased  being  pleasant  to  the 
doctor,  little  by  little  eliminated  him  from  her  daily  life  and  doings, 
and  came  and  went  pretty  much  as  she  pleased,  without  consider- 
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ing  his  desires  or  how  her  conduct  affected  him.  She  does  not 
appear  to  have  directly  charged  him  with  any  wrongdoing,  but  by 
her  conduct  toward  Mrs.  Smith  who  had  been  an  acquaintance  if 
not  a  friend  of  hers,  she  showed  tjiat  she  was  aggrieved  at  or 
because  of  her.  The  doctor  says  she  never  spoke  to  him  of  Mrs. 
Smith  excepting  in  a  similar  manner  to  that  in  which  she  frequent- 
ly, if  not  always  spoke  to  him  concerning  his  women  patients.  She 
seems  to  have  been  curious,  if  not  suspicious,  of  his  relations  with 
all  women  with  whom  he  came  in  contact  and  treated  profession- 
ally. From  Mrs.  Rector's  own  testimony,  it  is  obvious  that  from 
a  late  period  in  1906,  or  a  very  early  period  in  1907,  she  determined 
to  give  herself  more  freedom  as  to  coming  and  going  than  before ; 
and  she  certainly,  after  that  time,  largely,  if  not  entirely,  sought 
her  associations  and  recreations  apart  from  her  husband.  She  did 
not  express  in  words  her  grievances,  but  acted  as  if  she  was  either 
aggrieved  or  angered  or  both,  and  repelled  any  advances  by  him 
looking  toward  reconcilation  and  resumption  of  their  previously 
happy  married  existence.  When  he  requested  information  as  to 
her  whereabouts  when  she  had  been  absent,  she  refused  to  talk  to 
him,  and,  if  she  volunteered  any  information  as  to  where  she  had 
been,  it  was  upon  the  few  occasions  where  her  companions  indic- 
ated to  him  whence  she  had  come.  The  defendant  undoubtedly 
was  angry  at  her  conduct  and  it  undoubtedly  affected  his  manner 
and  conduct  toward  her.  There  were  no  physicial  encounters 
of  any  kind  during  this  period,  and  nothing  which  by 
any  possibility  could  be  brought  within  any  proper  application  or 
construction  of  the  term  "extreme  cruelty." 

In  July  of  1907  Mrs.  Rector  and  the  children  went  to  the  Hotel 
Calderwood  at  Oakland,  N.  J.  While  there  she  met  a  Mr.  Wi- 
nans,  who  was  accustomed  to  make  that  place  his  summer  head- 
quarters. He  is  a  lawyer  by  profession,  and  apparently  a  man  of 
means,  having  horses,  carriages,  opera  boxes,  and  other  indicia  of 
wealth.  Upon  the  occasion  of  a  visit  there  by  the  defendant,  he 
became  jealous  of  a  preference  which  he  thought  his  wife  showed 
as  between  his  company  and  that  of  Mr.  Winans.  She  returned 
from  Oakland  in  the  early  part  of  September,  1907,  and  they  re- 
sumed living  at  the  York  Street  residence  much  in  the  same  man- 
ner as  that  which  had  preceded  her  visit  to  the  country.  Mrs. 
Rector  continued  to  conduct  her  life  in  about  the  same  manner  as 
before  her  departure  for  Oakland,  except  that  possibly  she  went 
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out  in  the  evenings  more  frequently  to  gatherings  or  amusements 
apart  from  her  husband,  and  more  thoroughly  and  absolutely  with- 
drew from  the  family  life,  and  eliminated  herself  from  his  life  and 
excluded  him  from  her  life.  She  still  refused  either  to  abstain  from 
going  out  at  his  request  or  to'g^ve  information  concerning  her  do- 
ings while  out.  While  the  parties  up  to  the  fall  of  1907  still  kept 
up  a  semblance  of  being  united,  it  was  a  little  more  than  a  seem- 
ing. Mrs.  Rector  says  that  it  was  in  December,  1906,  that  she 
saw  Mrs.  Smith  leave  the  doctor's  office  and  go  toward  the  ferry, 
and  later  saw  the  doctor  also  go  toward  the  ferry,  and  that  she 
went  there  also  and  saw  Dr.  Rector  and  Mrs.  Smith  sitting  on 
the  upper  deck  of  a  ferry  boat  together,  and  that  she  spoke  dis- 
tantly to  them,  whereupon  Mrs.  Smith,  she  says,  made  protestations 
of  innocence  and  left  the  boat,  and  she  and  the  doctor  went  on  to 
New  York  together.  Mrs.  Smith  and  Dr.  Rector  deny  all  sug- 
gestions of  protestations  by  Mrs.  Smith,  and  say  that  their  meet- 
ing upon  the  boat  upon  this  occasion  was  entirely  by  accident  and 
was  without  motive  or  purpose.  The  doctor  places  this  incident 
much  later,  and  says  that  it  was  his  clinic  day,  upon  wliich  he 
always  took  the  ferryboat  leaving  at  that  time  to  attend  a  medical 
college  in  New  York  where  he  held  the  Chair  of  Gynecology ;  that 
the  meeting  between  him  and  his  patient,  Mrs.  Smith,  was  entirely 
accidental,  and  that  Mrs.  Rector's  conduct  was  inexplicable  to  him, 
and  that  afterwards  he  informed  her  that,  if  she  treated  Mrs.  Smith 
badly,  he  would  lose  the  Detwiller  family,  of  >^ch  Mrs.  Smith 
was  a  member,  and  which  was  one  of  his  best  paying  families. 
However  this  may  be,  it  is  true  that  Mrs.  Rector  in  the  fall  of  1907 
practically  alienated  herself  from  the  doctor  and  eliminated  him 
from  all  intimate  and  familiar  contact  with  her,  both  parties 
agreeing  that  from  a  date  in  October,  1907,  all  sexual  relations 
between  them  ceased,  and  it  is  proven  to  my  satisfaction  that  this 
was  caused  by  Mrs.  Rector's  refusal,  and  that,  although  often 
afterwards  requested,  she  always  refused  to  resume  such  relations. 
There  w»ere  clashes  arising  from  her  refusal  to  either  consult  him 
about  her  comings  and  goings,  or  inform  him  concerning  them. 

Shortly  after  Mrs.  Rector's  return  from  Oakland  in  1907,  she 
received  some  letters  from  Mr.  Winans,  one  of  which  contained 
but  a  few  lines  and  some  photographic  films.  This  letter  she  show- 
ed to  the  doctor  or  informed  him  of  its  contents.  The  others  she 
did  not.     She  asked  the  doctor  if  he  would  accompany  Mr.  Winans 
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and  herself  (and,  I  think.  Miss  Bentley)  to  the  opera  box  of  Mr. 
Winans  at  the  Metropolitan  Opera  House,  and  he  refused.     She 
wanted  to  ask  Mr.  Winans  to  come  to  her  house  to  dinner  and  he 
forbade  her  to  do  so,  and  instructed  her  to  tell  him  that  she  could 
not  have  him  at  her  house;  and  this  she  did  by  telephone  and 
later  by  letter.     He  found  certain  letters  from  Winans  to  his  wife 
in  her  desk  and  quarreled  with  her  about  them.     This     was     in 
October  of  1907,  just  before  the  cessation  of  all  marital  inter- 
course.    Nothing  requiring  specific  relation  occurred  until  the  sum- 
mer of  1908.    After  disagreements  between  them  as  to  where  and 
when  she  should  go  for  her  vacation,  finally  in  August  she  went 
to  Oakland,  he  having  upon  learning  that  she  intended  to  go  there 
forbidden  her  to  go  to  that  place  because  of  his  knowledge  that 
Mr.  Winans  usually  went  there  in  the  summer  and  he  did  not  wish 
her  to  meet  Winans.     She  had  received  about  $500  from  some 
dead  relative's  estate,  and  feeling  secure  as  to -money,  went,  taking 
a  maid  and  her  three  children.     Previously,  and  in  July  of  1908, 
she  began  to  go  to  the  office  of  Mr.  Winans  in  New  York,  and  to 
consult  and  confer  with  him  about  her  marital  troubles,  and  to  be 
glided  by  his  advice  in  respect  thereto,  and  on  the  24th  of  August 
she  gave  him  a  check  for  $100.     This  was  a  part  of  the  $500  she 
had  which  has  just  been  referred  to.     She  at  one  time  conveyed 
to  Mr.  Winans  the  information. that  of  this  $500  she  had  $300  left, 
and  he  advised  her  to  deposit  this  in  a  bank  in  New  York,  which 
she  did,  and  the  first  or  second  check  that  she  drew  against  this 
deposit  on  the  day  on  which  she  made  it,  the  24th  of  August,  1908, 
was  to  Mr.  Winans  for  the  $100  aforesaid,  which  they  both  testify 
was  a  retainer  paid  by  her  to  him  to  secure  his  legal  services  in 
her  marital  troubles.     Upon  learning  that  Mrs.  Rector  had  gone  to 
Oakland  and  that  she  would  probably  stop  while  there  at  either 
the  Calderwood  Hotel  or  at  the  cottage  of  some  people  named 
Lockwood,  he  wrote  to  both  places,  warning  them  that  he  would 
not  be  responsible  for  her  debts  at  these  places  because  he  had 
forbidden  her  to  go  there.     Mrs.  Rector  stayed  at  the  Lockwood 
cottage  from  August  13th  to  September  4th  or  sth,  the  Sunday  be- 
fore Labor  Day  of  1908.     Winans  was   frequently  at     Oakland, 
stopping  at  the  Calderwood  Hotel,  upon  part  of  the  grounds  of 
which  the  Lockwood  cottage  stood.     He  and  Mrs.  Rector  met  con- 
stantly, conferring,  they  say,  about  her  marital  troubles.     She  had 
informed  Mr.  Winans  that  the  doctor  had  found  some  of  his  let- 


Digitized  by 


Google 


174  Cases  on  Domestic  Relations 

ters  to  her  and  had  made  a  scene  concerning  them.  She  arrived 
home  the  Sunday  before  the  doctor  left  for  his  hunting  trip  of 
1908,  and  she  stayed  in  the  house  until  after  this  suit  was  brought. 
At  the  time  of  her  return  in  September  of  1908  her  room  on  the 
second  floor  was  being  refurnished,  and  she  went,  at  the  doctor's 
direction,  to  the  third  story,  and  stayed  there  so  long  as  she  re- 
mained in  the  house,  refusing  to  go  back  to  her  room  on  the  sec- 
ond floor,  or  to  permit  the  children  to  resume  their 
old  quarters  on  the  second  floor.  The  doctor  provided  for  the 
family  meals  at  boarding  houses  in  the  neighborhood,  and  they 
never  afterwards  resumed  full  family  life  together,  although  they 
lived  under  the  same  roof  and  met  and  spoke  together  occasionally 
and  formally.  Mrs.  Rector  began  going  to  the  office  of  Mr.  Win- 
ans  to  consult  him  she  says  about  her  marital  troubles  in  the  month 
of  July,  1908,  and  continued  to  visit  him  there  until  she  went  to 
Oakland  on  the  13th  of  August;  he  going  there  then  also.  At 
Oakland,  whenever  he  was  there,  their  constant  private  interviews 
excited  the  comment  of  one  of  their  mutual  friends,  who  suggested 
to  Mr.  Winans  that  it  was  subjecting  them  to  a  misconstruction, 
unless  he  explained  to  those  who  observed  them  that  he  was  her 
lawyer,  and  that  their  constant  private  interviews  were  with  re- 
spect to  legal  business. 

Harriet  Bird,  the  maid  whom  Mrs.  Rector  took  with  her  to  look 
after  the  children,  says  that  Mrs.  Rector  frequently  took  long 
walks  at  night  in  the  woods  near  the  cottage  where  Mrs.  Rector 
lived.  They  deily  this.  She  relates  one  occasion  when  Mrs.  Rec- 
tor left  on  the  morning  train  and  did  not  return  upon  the  latest 
evening  train,  and  did  not  come  to  her  bedroom  until  daybreak, 
and  says  that  upon  this  occasion  she  thought  she  heard  Mr.  Win- 
an's  voice.  They  deny  any  such  occurrence.  Mrs.  Lauterbach,  a 
friend  and  associate  of  theirs  at  Oakland,  whose  family  lived  in  the 
village,  says  they  were  frequently  together ;  that  she  saw  them  kiss- 
ing upon  one  occasion.  They  deny  that  they  ever  kissed  each  other. 
Mrs.  Lauterbach  says  they  took  walks  together,  which  they  deny, 
and  that  she  saw  them  in  a  room  apart,  late  at  night  in  a  familiar 
attitude  toward  each  other.  They  deny  this.  She  says  that  upon  an- 
other occasion  she  came  across  them  upon  a  dark  porch  of  an  inn 
where  they  had  come  to  dine  with  a  party,  and  that  they  had  left  the 
rest  of  the  party  quite  some  time  before  she  stumbled  over  them 
upon  the  porch,     f  hey  deny  this. 
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Upon  the  occasion  that  Mrs.  Rector  was  upon  this  visit  at  Oak- 
laid  she  returned  to  the  Jersey  City  residence  to  get  some  things. 
She  met  the  doctor  there  and  was  invited  by  him  to  stay  to  lunch- 
eon, and  refused  to  do  so,  and  went  from  there  to  New  York,  met, 
and  lunched  with  Mr.  Winans,  and  returned  with  him  to  Oakland. 
Upon  Winans'  advice  and  so  as  to  prevent  a  successful  charge  of 
abandonment  by  her  of  the  doctor,  she  returned  to  the  Jersey  City 
residence  the  day  before  she  had  been  informed  the  doctor  intend- 
ed leaving  for  a  hunting  trip  to  Canada.  She  got  back  upon  Sun- 
day night  and  he  left  the  following  Monday  morning,  September 
6,  1908.  He  left  her  $25.  She  says  she  was  in  great  want,  and 
that  the  children  were  also.  On  the  2Sth  of  September,  1908, 
she  went  with  the  boy  Joe,  who  was  about  four,  to  Niagara  Falls, 
returning  on  the  27th.  She  did  not  inform  the  -doctor  of  this 
trip.  She  sent  the  two  girls  to  a  friend.  The  boy  subsequently  in- 
formed his  father's  sister  that  he  and  his  mother  had  taken  this 
trip,  and  that  Mr.  Winans  was  with  them.  Upon  learning  that 
the  boy  had  done  this,  the  petitioner  told  him  that  he  had  dreamt 
it.  The  child  was  produced,  sworn,  and  gave  evidence.  It  is  diffi- 
cult to  make  out  from  it  whether  he  firmly  believes  that  he  saw  Mr. 
Winans  or  dreamt  that  he  saw  him.  Mrs.  Rector  and  Winans 
deny  and  such  occurrence.  Through  the'  rest  of  the  year  1908  she 
frequently  met  Mr.  Winans  at  his  office,  and  went  with  him  to  re- 
staurants and  hotel  dining  rooms.  They  do  not  deny  that  they 
were  at  the  places  where  detectives  and  others  saw  them,  but  they 
insist  that  their  meetings  were  for  the  discussion  of  legal  matters 
requiring  attention.  In  January  of  1909  several  detective  witnesses 
testify  to  an  occurence  at  Winan's  office  when  Mrs.  Rector  was 
there  and  all  the  lights  were  extinguished,  and  they  stayed  in  a 
dark  room  together  for  about  half  an  hour.  They  admit  that  they 
were  there,  but  they  deny  the  putting  out  of  the  lights.  They  con- 
firm the  rest  of  the  detectives'  stories  concerning  their  whereabouts 
after  they  left  the  office,  and  their  going  to  a  restaurant  in  Brook- 
lyn where  they  dined  together  and  subsequently  came  to  Jersey 
City,  where  she  went  back  to  the  Jersey  City  residence.  Many 
other  similar  dinners  and  meetings  are  testified  to  by  the  detec- 
tives and  admitted  by  Mrs.  Rector  and  Mr.  Winans.  They  were 
together  at  luncheon  places  downtown  and  uptown  and  in  dining 
rooms  and  restaurants  and  hotels,  both  uptown  and  downtown. 
They  met  at  his  offices,  upon  the  street,  upon  elevated  railroad  plat- 
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forms,  and  at  railroad  stations.  They  went  to  Newark  together, 
to  Summit,  to  Elizabeth,  and  Jersey  City,  upon  all  of  which  oc- 
casions they  say  that  their  reason  for  meeting  and  being  together 
and  remaining  together  was  to  discuss  her  legal  affairs.  The 
detectives  who  watched  them  upon  the  occasion  of  a  meeting  at 
the  Delaware,  Lackawanna  &  Western  Depot  at  Hoboken  say  that 
after  dining  there  (which  they  admit  they  did)  Mr.  Winans  placed 
his  arm  around  Mrs.  Rector  on  the  way  down  from  the  dining 
room  to  the  ground  floor.  This  occurrence  Mr.  Winans  and  Mrs. 
Rector  deny.  In  March  of  that  year  they  met  one  afternoon  at 
the  Hotel  Manhattan  in  Forty-Second  street,  New  York,  and  after 
taking  afternoon  tea,  or  having  something  to  eat  and  drink  to- 
gether there,  they  then  walked  by  way  of  Central  Park  to  his 
apartments  in  West  Eighty-fourth  Street  in  the  city  of  New  York. 
She  had  never  been  there  before,  they  say,  but  upon  cme 
occasion  and  upon  that  occasion  had  not  gone  inside.  She 
came  there  on  that  first  occasion  they  say  in  a  taxicab 
with  Mr.  Winans  and  a  Mr.  Pelletreau,  and  they  explained 
that  Mr.  Pelletreau  was  being  asked  to  loan  her  some  money  upon 
her  share  in  her  father's  estate,  and  that  he  and  Mr.  Winans 
talked  business  in  the  apartment  while  she  sat  in  a  restaurant 
around  the  comer,  and  that  subsequently  Winans  dined  at  this 
restaurant  with  her,  and,  after  dinner  took  her  to  the  ferryboat 
for  her  to  come  back  to  Jersey  City.  Upon  the  second  occasion 
they  say  they  were  going  there  to  see  a  Miss  Small  and  endeavor 
to  get  her  to  do  some  detective  work  for  Mrs.  Rector.  Their  story 
about  this  is  not  very  convincing;  and  the  relationships  existing 
between  Winans  and  Miss  Small  are  rather  difficult  of  comprehen- 
sion, under  all  the  circumstances  in  evidence  concerning  them. 
The  colored  boy  who  was  on  duty  at  the  apartment  seems  by  his 
evidence  to  suggest,  if  not  possibly  to  swear,  that  Miss  Small  was 
not  there  at  all  upon  that  occasion.  They  say  she  was  there,  and 
she  says  she  was  there. 

The  meetings  at  his  office  and  other  places  as  above  described 
continued  without  interruption  or  particular  incident  until  April, 
1909.  On  Saturday  the  3d  of  April,  1909,  she  went  in  the  after- 
noon, with  her  daughter  Dorothy,  a  child  then  of  between  12  and 
13,  to  Mr.  Winans'  apartments.  The  implication  conveyed  by  the 
colored  boy  that  they  were  there  with  Mr.  Winans  for  any  period 
of  time  before  a  Mrs.  Lockwood  arrived  is  denied  by  Winans  and 


Digitized  by 


Google 


Rector  v.  Rector  177 

by  Mrs.  Rector.  Mrs.  Lockwood,  and  later  her  husband,  and  Mrs. 
Rector  with  her  daughter,  and  Mr.  Winans  were  all  finally  to- 
gether at  his  apartments  on  that  evening  or  afternoon,  and  dined 
together  and  remained  together  until  about  10 130  or  so,  when  Mr. 
Winans  took  Mrs.  Rector  and  her  daughter  to  the  ferryboat.  They 
explain  that  this  was  really  a  long  promised  house  party  by  Mr. 
Winans  to  the  Lockwoods  and  Mrs.  Rector,  but  that  it  was  also 
availed  of,  and  particularly  so,  as  an  occasion  to  get  Mr.  Lock- 
wood  to  consent  to  go  to  a  house  in  New  York  where  they  thought 
they  had  reason  to  believe  that  Mrs.  Smith  lived,  and  ascertained 
whether  she  lived  there.  Upon  the  return  of  Mrs.  Rector  and 
Dorothy  to  the  Rector  residence,  about  1 1 130  on  this  Saturday 
night,  Mrs.  Rector  refused  to  give  the  doctor  any  information  as 
to  where  she  had  been,  but  the  child  informed  him,  and  he  there- 
upon became  very  angry  and  abusive  of  Mr.  Winans,  and  absolute- 
ly forbade  any  .association  of  any  sort  between  his  wife  and  Mr. 
Winans.  She  had  promised  to  return  to  the  Winans  apartment  on 
the  next  day  and  dine  again  with  the  Lockwoods,  and,  after  this 
scene  with  the  doctor,  she  next  called  Mr.  Winans  on  the  telephone 
at  his  apartment  and  conveyed  to  him  information  of  what 
had  happened,  and  told  him  that  she  would  not  come  over  under 
the  circumstances.  He  however,  persuaded  her  to  come,  telling 
her  that  it  was  only  right  that  she  should  renew  her  efforts  to  ob- 
tain Mr.  Lockwood's  services  in  hunting  up  Mrs.  Magee  or  Mrs. 
Smith,  and,  that  since  the  doctor  was  endeavoring  to  do  things 
detrimental  to  her,  it  was  only  right  that  she  should  continue  to 
do  thing^s  detrimental  to  him,  and  that  she  should  come,  which  she 
did.  She  got  there  between  2:10  and  2 130  upon  that  Sunday 
afternoon.  The  Lockwoods  were  there  and  Mr.  Winans  was 
there,  and  they  had  dinner,  and  later  in  the  afternoon  Dr.  Rector 
arrived  with  Thompson,  one  of  the  detectives  employed  by  him,  and 
they  obtained  admittance  to  the  apartment  and  a  disturbance  aAd 
scene  ensued  in  which  the  doctor  accused  Winans  and  his  wile, 
and  the  police  were  telephoned  for,  and  the  doctor  and  Thompson 
departed,  and  subsequently  Mrs.  Rector  got  back  to  Jersey  City, 
and  the  next  day  was  brought  to  the  house  of  her  brother  John, 
and  the  doctor  was  interceded  with  concerning  her  return  to  her 
home.  A  rather  inconclusive  meeting  was  held  between  John  and 
the  doctor  as  to  the  terms  upon  which  she  would  be  readmitted. 
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In  the  meantime  she  was  readmitted,  and  remained  there  until  a 
long  period  after  the  beginning  of  this  suit 

From  that  time  the  condition  of  the  contending  parties  may  be 
properly  described  one  of  "armed  neutrality."  There  is  not  the 
slightest  suggestion  that  anything  that  was  done  by  either  after 
that  was  not  practically  a  tactical  move  in  the  open  warfare  that 
had  existed,  and  that  was  still  smoldering. 

The  first  question  wihich  I  shall  consider  upon  the  part  of  the  de- 
fendant and  cross-petitioner  is  with  respect  to  the  allegations  of 
adultery  between  Mrs.  Rector  and  Winans.  I  have  sufficiently 
stated  in  my  preceding  resume  of  facts  the  general  line  of  con- 
duct between  these  people.  The  sole  question  is  whether  or  not 
there  is  sufficient  proof  in  this  case  concerning  their  conduct  to 
lead  this  court  to  find  that  they  were  guilty  of  adultery.  I,  of 
course,  do  not  search  the  proofs  with  the  determination  that  I  must 
find  some  instant  of  time  at  some  specific  place  where  this  crime 
is  demonstrated  to  have  been  committed.  I  realize  that  the  law 
of  this  state  is  that  the  guarded  discretion  of  a  reasonable  mind 
must  approach  this  matter  and  continue  to  investigate  until  it  is 
satisfied  that  by  excluding  proper  inferences  of  innocence  that  of 
guilt  alone  remains.  I  also  realize  that  I  must  approach  these 
proofs  and  continue  considering  and  analyzing  them  tmtil  I  have 
found,  before  I  can  find  guilt,  two  things:  First,  desire;  and  sec- 
ond, a  reasonable  opportunity  to  gratify  the  same.  Upon  the  con- 
junction of  these  two  findings  the  inference  of  guilt  may  result.  In 
Osbom  V.  Osborn,  44  N.  J.  Eq.  257,  9  Atl.  698,  10  Atl.  107,  14  Atl. 
217  (Court  .of  Errors,  1888),  where  numerous  suspicious  circum- 
stances were  considered  by  the  court,  it  refused  to  reach  a  verdict  of 
guilty  because  it  did  not  find  itself  satisfied  that  these  two  things  had 
been  proven  to  have  existed  together.  The  difficulty  with  the  case 
at  bar — and  I  admit  that  it  is  a  very  great  one — is  to  satisfactorily 
explain  the  conduct  of  these  people  upon  .any  reasonable  hypothe- 
sis which  satisfies  me  either  that  it  was  innocent  or  that  it  was 
guilty.  It  is  undoubtedly  true  that  Mr.  Winans  was  a  lawyer,  and 
that  Mrs.  Rector  did  talk  to  him  about  her  troubles;  but  I  can- 
not believe,  and  I  do  not  believe,  and  I  shall  not  find,  that  she  and 
he  tell  the  truth  when  the  say  that  during  all  these  five  or  six  months 
that  their  constant  meetings  took  place  that  their  interviews  at  his 
office,  on  the  street,  on  the  elevated  railroad  platforms  and  trains, 
and  on  ferryboats  and  in  ferry  houses,  and  visits  to  Summit  and  to 
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Elizabeth  and  to  Newark  and  Brooklyn  and  Jersey  City,  and  their 
walks  through  the  streets  and  parks,  and  their  visit  to  his  home, 
were  upon  legal  business,  or  were  necessary  or  are  reasonably  to 
be  explained  upon  that  suggestion.  It  is  undoubtedly  true  that 
they  did  at  their  meetings  or  some  of  them,  or  at  some  part  of  all 
of  them,  talk  about  her  troubles ;  but  no  one  could  hear  this  testi- 
mony with  an  open  mind  and  reach  the  conclusion  that  their  con- 
duct is  explicable  upon  any  theory  that  their  sole  relation  ,was 
that  of  attorney  and  client.  Of  her  impropriety  in  seeking  this 
particular  man  as  her  lawyer  there  can  bej  no  question,  and  no  oc- 
casion for  me  to  dwell  upon.  Upon  her  indiscretion — which  is  al- 
most unbelievable  unless  it  wtere  demonstrated  by  her  own  and  his 
testimony — there  is  no  occasion  further  to  dwell.  To  characterize 
a  lawyer  who  would  permit  a  client  to  conduct  herself  as  she  did, 
even  if  she  had  not  better  sense  as  to  her  own  conduct,  there  is  no  oc- 
casion for  me  to  search  for  words. 

But  when  all  this  has  been  said,  and  when  the  most  severe  con- 
demnation has  been  visited  upon  their  conduct,  the  question  still 
remains,  is  there  in  this  case  sufficient  proof  that  the 
association  of  these  people  was  for  a  sexual  purpose?  In 
other  words,  can  wie  find  from  the  proven  facts  that  .they 
had  a  sexual  desire  one  for  i  the  other,  and  that  upon 
some  of  the  opportunities  which  they  had  they  gratified 
it?  The  only  evidence  upon  this  subject  which  the  most  careful 
watching  to  which  they  were  subjected  has  resulted  in  being 
brought  before  me  relates,  as  I  how  recall  it,  to  three  occasions. 
Sophia  Lauterbach,  an  associate  and  friend  of  theirs,  who  was  with 
them  at  Oakland,  says  that  she  upon  one  occasion  saw  them  kissing. 
She  does  not  and  was  not  asked  to  give  any  details.  We  know 
nothing  whatever  of  the  circumstances.  We  have  simply  that  bald 
statement.  She  also  says  that  upon  another  occasion  she  saw  these 
people  in  the  dining  room  of  the  Lockwood  cottage  when  the  rest 
of  the  party  were  in  the  living  room,  and  that  he  was  leaning  over 
her,  Mrs.  Rector,  and  that  Mrs.  Rector  was  sitting  on  a  box,  and 
I  think  the  general  implication  of  this  testimony  is  that  there  was 
something  improper  in  their  respective  positions  toward  each 
other  at  that  time.  This  was  in  the  summer  of  1908.  The  colored 
hall  boy  at  the  Winans  apartment  on  Eighty-fourth  Street  testifi^ 
to  looking  through  a  transom  (which  Winans  and  Miss  Small  say 
was     covered     with    a     heavy     piece     of     cloth     and     could     n6t 
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be  seen  through)  and  to  have  observed  Mrs.  Rector  sitting  upon 
Mr.  Winans'  lap.  He  places  this  upon  Palm  Sunday  afternoon, 
when  all  the  rest  of  the  testimony  in  the  case  convinces  me  that 
the  apartment  had  at  least  three  other  people  in  it  and  perhaps 
four.  The  other  instance  is  testified  to  by  two  of  the  private 
detectives  hired  by  Dr.  Rector,  and  concerns  a  hap|>ening  after  a 
dinner  which  these  people  took  together  at  the  Delaware,  Lacka- 
wanna &  Western  station  one  night  Upon  leaving  the  dining  room 
at  some  hour  around  8  in  the  evening,  they  say  Mr.  Winans  put 
his  arm  around  Mrs.  Rector  while  she  was  going  down  the  stair- 
way. As  this  was  one  of  the  most  public  places  imaginable  in  a 
very  busy  railroad  station  and  on  a  broad  and  observable  and  high- 
ly lighted  stairway,  this  seems  to  be  a  very  remarkable  thing  for 
this  man  to  have  done  under  the  circumstances.  The  note  which 
the  detective  Thompson  made  of  this  incident  in  his  note  book  is 
unquestionably  interlined — that  is,  written  in  there  after  the  origin- 
al account  of  what  happened  was  completed.  These  are  the  sole 
.  instances  which  now  occur  to  me,  and  I  think  they  are  all  that  the 
proofs  disclose  of  any  physical  contact  of  any  description  of  a 
lascivious  nature,  or  of  any  intimate  nature,  between  these  peo- 
ple throughout  a  period  when  they  were  under  espionage,  and  were, 
as  tiie  proofs  show,  very  frequently  if  not  constantly  observed  by 
watchers  ofi  behalf  of  the  defendant  I  have  said  sufficient  to  in- 
dicate the  balancing  factors  which  are  now  and  throughout  the 
giving  of  the  testimony  in  this  case  have  been  in  my  mind. 

I  am  not  sure  how  I  should  determine  this  issue  if  I  felt  compelled 
to  determine  it.  I  do  not.  I  find  that  the  other  allegation,  which 
concerns  the  desertion  which  the  cross-petitioner  alleges  was  com- 
mitted by  Mrs.  Rector,  is  proven ;  and  therefore,  since  I  base  the 
'decree  which  I  shall  advise  upon  that  ground,  I  do  not  find  it 
necessary  to  express  any  judgment  or  verdict  with  respect  to  this 
other  allegation.  I  have  indicated  in  a  previous  portion  of  this 
deliverance  that  I  reach  the  unquestioned  conclusion  after  con- 
sidering carefully  all  the  evidence  that  from  at  least  the  fall  of 
1907  Mrs.  Rector  had  firmly  made  up  her  mind  to  cease  all  mari- 
tal relations  with  Dr.  Rector  except  the  bare  living  under  the  same 
roof  with  him  and  accepting  from  him  such  support  as  he  was 
either  willing  or  could  be  induced  to  give  her.  Realizing  that  this 
case  is  unlike  a  great  majority  of  desertion  cases,  I  have  ponder- 
ed over  it  long  and  carefully,  and  have  not  reached  my  conclusion 
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upon  the  law  without  the  most  careful  deliberation  of  which  I  am 
capable.  Now,  that  I  have  reached  it,  I  cannot  say  that  my  mind 
is  any  longer  in  doubt.  By  way  of  preface  upon  the  question  of 
the  law,  I  think  it  useful  to  say  that  I  incline  to  think  that  one  of 
the  difficulties  in  a  clear  apprdiiension  upon  this  question  of  deser- 
tion arises  rather  out  of  the  difficulty  of  proving  desertion  by  any 
other  fact  than  actual  abandonment  or  departure  than  out  of  de- 
termining what  is  essentially  desertion.  Since  in  the  vast  majority 
of  cases  the  only  way  to  prove  that  the  offending  spouse  intended 
to  desert  is  an  actual  departure  of  that  one  from  the  other,  a  phy- 
sical going  away  from  and  abandonment,  it  has  almost  come  to  be 
believed  that  a  physicial  departure,  going  away  from,  utterly  ceas- 
ing to  be  within  sight  of  the  other,  is  an  essential  element  of  the 
offense.  I  do  not  believe  that  it  is  either  by  precedent  definition  or 
reason.  I  know  of  no  more  satisfactory  definition  in  this  state  of 
the  statutory  offense  of  desertion  than  that  contained  in  Sergent 
v,  Sergent,  33  N.  J.  Eq.,  204,  at  page  205.  It  is  there  defined 
as  follows :  "To  establish  desertion  three  things  must  be  proved : 
First,  cessation  of  cohabitation;  second,  an  intent  in  the  mind  of 
the  defendant  to  desert;  and  third,  that  the  desertion  was  against 
the  will  of  the  complainant"  With  respect  to  the  first  and  third 
of  these  essentials,  we  have  no  difficulty  in  this  case  whatever.  The 
unanimous  testimony  of  the  parties  is  that  there  was  a  complete 
cessation  of  all  matrimonial  cohabitation  from  a  period  dating  back 
to  October,  1907.  With  respect  to  the  third  there  is  pratdcally 
no  dispute,  namely,  that  that  which  I  hold  to  be  desertion  was 
against  the  will  of  the  husband. 

The  real  question  is,  therefore,  with  respect  to  the  second:  Did 
Mrs.  Rector  intend  to  desert  her  husband?  This,  of  course,  de- 
pends upon  what  this  court  shall  properly  find  to  be  included, 
bound  up  in,  and  meant  by  the  word  "desert."  It  has  been  held 
both  in  England  and  in  this  country,  and  in  this  state,  that  a 
man  has  deserted  his  wife  even  though  he  continues  to  supply 
her  with  all  the  necessaries  of  life.  Conversely,  why  should 
it  not  properly  be  held  that  a  wife  has  deserted  her  husband 
if,  witholding  all  other  marital  obligations  and  relations,  she 
continues  to  accept  support?  And  this  is  practically  all  that  Mrs. 
Rector  after  October,  1907,  did.  Whatever  may  have  been  the 
result  of  a  study  of  the  decided  law  m  this  state  prior  to  the  dec- 
ision of  Raymond  v.  Raymond  (not  yet  officially  reported)  79  AtL 
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,  by  the  present  Chancellor,  it  is  now  quite  clear  that  this  de- 


cision has  clarified  and  settled  the  law  upon  what  may  have  been 
theretofore  a  doubtful  point.  In  that  case  the  proofs  were  that 
the  parties  were  married  and  lived  together  for  quite  some  time ; 
the  husband  absolutely  refusing  to  have  intercourse  with  the  wife. 
Upon  her  complaint,  he  refused  to  have  intercourse  with  her.  She 
withdrew  from  his  house  and  went  back  to  her  father's  home,  and 
at  his  instance  returned  to  her  husband  and  again  requested  this 
ipatrimonial  relation,  which  he  again  refused.  She  thereupon  left 
him  and  sued  for  divorce  after  the  statutory  period  had  passed,  and 
was  held  to  have  made  out  the  offense  of  desertion.  The  Chan- 
cellor who  signed  the  decree  did  not  himself  write  any  opinion,  but 
of  course,  the  necessary  rule  which  the  facts  must  have  applied 
to  them  to  have  produced  that  decree  become  the  law  of  the  state, 
so  far  as  the  Court  of  Chancery  has  to  do  with  declaring  that  law. 
The  case  had  been  referred  to  the  former  Justice  Van  Syckel, 
than  whom,  of  course,  there  is  no  jurist  of  higher  repute  in  the 
state;  and  in  a  memorandum  filed  by  him  at  the  time  of  his  re- 
port he  cites  many  authorities  with  approval,  and  among  them  that 
which  he  says  contains  the  kernel  of  this  matter:  "In  Stein  v. 
Stein,  5  Colo.  56,  the  court  said:  ^Matrimonial  cohabitation  must 
certainly  comprehend  a  living  together  as  husband  and  wife,  em- 
bracing relative  duties  as  such,  otherwise  all  married  couples  resid- 
ing in  a  hotel  boarding,  or  lodging  house  might  be  said  to  be  cohab- 
iting promiscuously.'  And  in  that  case  the  court  held  that  desertion 
commenced  when  the  husband  refused  to  have  intercourse  with  his 
wife,  although  he  lived  in  the  same  house  with  her  at  the  time." 
After  citing  American  and  English  cases  and  text-books  which 
satisfied  him  as  to  what  the  rule  was,  he  concludes  by  saying : 
"The  cases  generally  admit  that  unjustifiable  withdrawal  from 
marital  cohabitation  constitutes  desertion.  That  marital  cohabit- 
ation implies  necessarily  something  more  than  merely  living  under 
the  same  roof  is  strikingly  stated  in  the  quotation  before  made 
from  Stein  v.  Stein.  Where  will  the  line  be  logically  drawn,  unless 
it  is  held  that  to  constitute  matrimonial  cohabitation  it  must  in- 
clude the  duties  w(hich  distingurish  the  marital  from  every  other 
contractual  relation?  When  cohabitation  in  its  true  sense  in  the 
marriage  relation  ceases,  desertion  commences."  Mr.  Justice  Van 
Syckel  then  proceeds  to  state  that  he  has  not  overlooked  the  two 
cases  in  the  Court  of  Chancery  of  New  Jersey  which  bear  upon 
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the  issue,  and  he  points  out  that  in  Reid  v.  Reid,  21  N.  J.,  Eq.,  331 
(Zabriskie,  Chan.,  1871),  the  Chancellor  did  not  refer  to  the  author- 
ities which  existed  upon  the  subject,  and  that  it  appeared  in  that 
case  from  the  testimony  that  the  parties  were  married  in  184 1  and 
lived  together  until  1862,  during  which  time  twio  children  were 
bom  of  the  marriage;  and,  so  far  as  appears,  the  husband,  after 
he  left  the  wife,  did  not  offer  to  return  or  make  any  request  for 
the  renewal  of  his  marital  rights.  And  with  respect  to  the  case  of 
Watson  V.  Watson,  which  is  reported  in  52  N.  J.^  Eq.,  349,  28  Atl., 
467,  as  Anonymous,  Chancellor  McGill  held  that  the  fact  that  the 
wife  ^thdrew  from  sexual  intercourse  with  the  husband  dicf  not 
oonstitute  desertion  wlithin  the  meaning  of  the  statute;  and  he 
points  out  that  in  that  case  the  Chancellor  found  as  a  fact  that  the 
husband  who  was  the  complainant  never  sought  a  restoration  of  his 
marital  rights;  and  he  thereupon  proceeds  thereafter  to  point  out 
what  he  calls  the  distinguishing  features  between  these  cases  and 
the  rule  wliich  he  finds  is  sustained  by  the  various  text-writers  and 
other  authorities  that  he  gives.  In  my  view,  the  true  rule,  as  ab- 
stracted from  the  cases  and  the  text-books  and  from  reason  and 
authority,  is  that  wherever  one  spouse,  without  justifiable  reason, 
refuses  for  the  statutory  period  to  have  sexual  intercourse  with 
the  other,  and  withdraws  from  all  other  marital  duties  than  merely 
living  under  the  same  roof  in  the  same  relationship  that  could  exist 
between  a  man  and  his  housekeeper  or  a  woman  and  her  boarder — 
a  condition  in  which  the  fact  that  she  is  the  wife  or  that  he  is 
the  husband  is  of  no  consequence  whatever  in  their  relation  and 
method  of  living  together — ^the  desertion  exists,  and  the  one  who 
has  caused  this  situation  against  the  will  of  the  other  is  the  of- 
fender. To  hold  otherwise  it  seems  to  me  means  to  place  it  in  the 
power,  under  the  law,  of  either  spouse  to  actually  break  the  con- 
tract of  marriage  and  suffer  no  consequences  whatever.  To  say 
that  they  do  not  break  the  contract  when  they  absolutely  deprive 
marriage  of  any  of  its  essential  and  distinguishing  characteristics 
from  all  other  contracts  is  to  use  words  without  meaning.  If  it 
is  niot  a  breach  of  the  marriage  contract  for  a  woman  to  refuse 
all  intimate — ^not  sexual — relations  with  her  husband,  to  make  her 
associations  entirely  outside  of  him  and  his,  to  refrain  absolutely 
from  going  anywihere  with  him  under  any  circumstances,  to  carry 
on  no  conversation  with  him  excepting  when  absolutely  necessary, 
and  then  in  the  most  formal  manner,  to  refuse  to  have  anv  sexual 
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intercrfurse  with  him  at  any  time  or  undier  any  circtunstances,  and 
to  eliminate  him  in  every  way  possible  from  her  life  and  exclude 
him  therefrom,  then  I  do  not  see  how  desertion  can  mean  anything 
else  than  absolute  abandonment;  and  our  courts  have  always  held 
that  it  does  not  mean  abandonment;  that,  \^^e  abandonment  is 
desertion,  desertion  is  something  much  less  than  abandonment.  I 
shall  not  at  this  time  amplify  this  idea  further,  but  shall  proceed 
briefly  to  indicate  the  application  which  I  think  should  be  made 
of  this  principle  to  the  existing  facts. 

I  think  that  undoubtedly  Mrs.  Rector  in  the  early  part  of  1907, 
actuated  as  I  have  before  suggested  probably  by  her  attitude  to- 
ward Dr.  Rector  and  Mrs.  Smith,  determined  never  again  to  have 
any  relations  whatever  with  the  doctor  such  as  a  wife  should  have — 
not  merely  sexual,  but  any  relations.  She  announced  this  to  him — 
that  is  to  say,  she  told  him  plainly  when  he  sought  to  obtain  from 
her  some  reason  for  her  stand-off  attitude,  and  to  cause  it  to  come 
to  an  end  if  he  could — ^that  this  w;as  not  a  sudden  thing;  that  it 
was  the  result  of  a  long  series  of  things;  that  she  was  done; 
that  the  feeling  that  she  had  for  him  at  the  time  of  her  marriage 
was  dead  and  never  could  be  revived;  and  that  she  would  con- 
tinue to  do  what  was  right  by  him,  but  it  was  to  be  what  was  right 
in  view  of  this  situation.  No  wjife  could  any  more  plainly  say  to 
a  man  that  "from  this  time  forth  I  do  not  purpose  being  a  wife 
to  you"  than  she  said  upon  that  occasion.  And  I  must  say,  to 
her  credit,  that  she  certainly  was  consistent.  She  never,  after  that 
time,  by  word,  look,  or  deed  to  him  or  to  anybody  else  in  the 
slightest  degree  changed  her  mind  or  her  course;  and  she  said  to 
him  and  to  other  people,  that  she  was  not  living  with  him  as  a 
wife  and  never  would.  She  eliminated  herself  absolutely  from  his 
fife  from  that  time  on,  excepting  as  a  person  who  was  under  his 
roof  and  must  be  supported.  She  sought  her  associations  entirely 
outside  of  him.  She  would  not  go  anywhere  where  he  was  to  be. 
She  w^ould  not  accompany  him  anywhere.  She  did  not  even  let 
him  know  where  she  was  going  so  that  he  could  even  offer  to  ac- 
company her.  She  refused  to  tell  him  where  she  was  going,  or 
where  she  had  been,  or  wjiere  she  intended  to  go.  In  fact,  I  can- 
not recall  that  except  the  living  under  the  same  roof  and  the  eat- 
ing at  the  same  table  they  had  anything  more  to  do  with  each  other 
as  husband  and  wife  than  if  they  had  actually  lived  in  different 
states.     They  certainly  had  no  family  intercourse.     They  did  not 
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talk  about  their  lives  or  their  children  or  themselves,  or 
their  neighbors  or  anything  else.  They  certainly  did  not 
have  any  sexual  intercourse — upon  that  they  are  both  agreed. 
They  certainly  had  no  family  life  of  any  kind  or  sort; 
and  if  all  this,  taken  together,  ;  does  not  constitute 
desertion,  then  it  must  be  because  desertion  in  this  state  must  be 
held  to  mlean  absolute  abandonment,  a  going  away  from  the  place 
where  the  other  one  is.  That  it  does  not  mean  this — that  it  will 
not  do  for  us  to  contract  its  meaning  to  that — I  am  firmly  convinc- 
ed. I  am  satisfied  from  the  authorities  which  I  have  briefly  re- 
viewed, and  which  will  upon  full  inspection  be  found  to  contain 
many  earlier  and  well-stated  cases,  that  this  is  the  proper  meaning 
of  the  word  "desertion'*  under  our  statute,  and  that,  when  applied 
to  Mrs.  Rector's  conduct  beginning  in  October  of  1907,  it  will  be 
found  that  for  more  than  two  years  after  that  time  she  willfully, 
continuedly,  and  obstinately  turned  from  and  refused  to  perform 
her  part  of  the  matrimonial  relation,  and  by  doing  so  she  deserted 
him  within  the  meaning*  of  the  statute,  and  that  the  consequences 
are  that  he  is  entitled  to  a  divorce  upon  that  ground.  I  will  so 
advise. 

I  have  not  been  unmindful  of  the  fact,,  although  I  have  not  be- 
fore adverted  to  it,  that  under  our  law,  where  a  wife  has  deserted 
the  husband,  before  it  can  be  found  to  be  obstinate,  she  must  have 
been  approached  in  good  faith  by  him  and  requested  to  return  and 
resume  marital  relations.  I  have  no  difficulty  with  the  proofs  in 
this  case  upon  that  point.  Apart  from  the  brief  reference  which 
I  have  already  made  to  the  ample  testimony  that  the  case  contains 
of  her  declarations  not  only  to  her  husband,  but  to  other  absolutely 
impartial  witnesses,  that  she  was  not  then  living  with  her  husband 
and  never  would  as  a  wife,  would  rather  die  than  do  so,  and  would 
not  touch  him  wiith  a  lo-foot  pole,  there  is  ample  evidence  also  of 
his  bona  fide  efforts  upon  many  occasions  to  have  her  return  to  him 
as  a  wife  and  resume  their  former  marital  life  together.  By  their 
pleadings,  at  least,  they  each  agreed  that  a  desertion  took  place  in 
1907;  that  at  that  time  there  was  a  breach  of  the  marital  contract, 
but  each  accuses  the  other  of  being  the  offender.  I  find,  as  pre- 
viously stated,  that  the  fact  is  that  there  was  a  compfete  breach  of 
the  marital  relation  dating  from  the  period  that  they  each  fix, 
viz.,  October,  1907 ;  that  Mrs.  Rector  was  the  one  who  caused  the 
breach  and  persisted  in  it;  that  it  existed  for  the  statutory  period. 
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and  that  during  that  time  the  husband,  in  good  faith,  sought  upon 
several  occasions  to  induce  the  wjife  to  heal  the  breach  and  resunne 
their  matrimonial  relations,  not  only  sexual,  but  complete  and  full 
relations ;  and  that  she,  having  made  up  her  mind  firmly  to  depart 
from  and  not  return  to  matrimonial  relations  (comprehending  as 
I  have  throughout  in  this  term  more  than  mere  sexual  relations), 
continued  obstinately  in  that  frame  of  mind  and  shaped  her  con- 
duct accordingly. 

The  desertion  having  therefore  been  found,  and  that  it  was  will- 
fully pursued,  obstinately  persisted  in  against  the  will  of  the  other 
party,  and  continued  for  the  statutory  period,  the  complete  statu- 
tory offense  has  been  made  out, 

Schaab  v.  Schaab,  66  Eq.,  334;  57  Atl.,  1090;  under  section  5  of  the  Act 
concerning  evidence,  the  right  of  either  a  husband  or  wife  to  give  evi- 
dence for  the  other  in  the  action  for  divorce  on  the  ground  of  adultery 
exists.  Each  is  competent  to  testify  for  or  against.  Hague  v.  Hague,  96 
At!.,  570.  But,  a  husband  or  a  wife  is  not  compellable  in  such  action  to 
testify  for  or  against  the  other  except  to  prove  the  fact  of  the  marriage 

Kohlenberg  v.  Kohlenberg,  74  Atl.,  432 ;  proof  of  the  birth  of  the  child  and 
non-access  raises  a  conclusive  presumption  Of  adultery. 


b.  For  Desertion. 

RECTOR  V.  RECTOR. 

Chancery.    78  Eq.  386;  79  Atl.  295. 

(see  the  report  of  this  case  on  page  169  supra.) 

Hunt  V.  Hunt,  29  Eq.,  96;  A  wife's  wilful  refusal  to  live  at  the  place  her 
husband  chooses,  is  simple  desertion. 

Conger  v.  Conger,  13  Eq.,  286;  If  the  parties  separate  by  mutual  consent, 
there   is   no   desertion. 

Hague  V.  Hague,  96  Atl.,  579;  Where  the  husband  and  wife  have  sepa- 
rated by  consent,  such  separation  to  be  turned  into  desertion  by  the  pe- 
titioner, must  be  put  an  end  to  by  requesting  a  resumption  of  matrimonial 
cohabitation.  When  a  mutual  separation  is  shc^n  or  may  be  inferred,  it 
becomes  a  desertion  from  the  time  the  petitioner  makes  sincere  overtures 
for    its    termination. 
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Wolf  V.  Wolf,  38  Eq.,  128;  On  April  21st,  1879,  a  husband  so  gfossly 
abused  his  wife  that  she  went  to  her  parents'  home.  The  next  day  he 
follow^  her  there,  and  calling  her  out  of  the  house,  shot  her.  He  then 
absconded,  but  was,  in  the  summer  of  1879,  arrested,  tried  and  coftvicted 
and  sentenced  to  imprisonment  in  the  state  prison  for  five  years,  where  he 
was  accordingly  confined.  He  was  released  after  this  suit  was  begun. 
Held,  that  his  absence  from  his  wife  since  April  22d,  1879,  was  not  "willful, 
continuous  and  obstinate  desertion,"  so  as  to  entitle  her  to  a  divorce. 

Kyle  V.  Kyle,  52  Eq.,  710;  29  Atl.,  316;  Petitioner  and  defendant  were 
domiciled  in  New  York  where  defendant  deserted  petitioner.  Two  years 
after  the  desertion  she  sued  in  New  York  for  a  divorce  a  mensa  et  thoro, 
and  obtained  a  decree.  Subsequently  she  acquired  a  residence  in  New 
Jersey  and  sued  for  a  divorce  a  vinculo.    The  petition  was  disniissed. 


WATSON  V.  WATSON. 
Chancery.    52  Eq.,  348 ;  28  Atl.,  467.  * 

Suit  by  George  E.  Watson  against  Mary  L.  Watson  for  divorce. 
On  exceptions  to  master's  report,  advising  that  the  petition  be 
dismissed.     Exceptions  overruled,  and  petition  dismissed. 

McGiLL,  C.  The  petitioner  and  the  defe;ndant  were  miarried  in 
1871,  and  from  that  time  until  1890  lived  together  as  husband  and 
w*ife.  In  April,  1890,  upon  the  occasion  of  a  disagreement,  at 
which  the  husband,  as  he  says,  merely  scolded  her,  the  wife  with- 
drew from  his  bed,  and  declared  that  she  would  never  occupy  it 
with  him  again.  She  thereupon  removed  to  the  front  or  sitting 
room  of  tlie  two  apartments  they  occupied  in  a  boarding  house, 
locked  the  door  betw»een  the  apartments,  and  made  her  bedroom 
there  until  July,  1892,  when  she  took  board  at  another  place.  I 
find  that  during  the  time  in  question,  although  the  communications 
between  the  husband  and  wife  were  rude  and  severely  constrained, 
they  nevertheless  admitted  of  indirect  consultations  concerning  the 
needs,  comfort,  and  welfare  of  their  two  daughters,  who  were 
away  at  school.  The  wife  also  cared  for  their  rooms  and  linen, 
and  the  husband  gave  her  money  for  her  wants,  and  paid  her 
board.  They  appeared  at  meals  at  the  same  time,  and  at  the 
same  table,  so  that  their  disagreement  did  not  manifest  itself  to  the 
other  boarders  in  the  house.  The  petition  wfas  filed  early  in  the 
year  1893  and  alleges  as  ground  for  divorce,  a  willful,  continued 
and   obstinate    desertion   by   the    wife    for   two   years.      To   cover 
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that  statutory  period,  the  petitioner  seeks  to  include  a  portion  of 
ilhe  time  prior  to  July,  1892,  and  hence  the  question  is  presented 
whether  the  withdrawal  of  a  wife  from  sexual  intercourse  with  her 
husband  assuming  that  there  was  no  just  cause  for  the  withdrawal, 
alone  constitutes  "desertion,"  within  the  meaning  of  the  statute. 
A  single  word  as  to  a  suggestion  of  acquiescence  on  the  part  of 
the  petitioner.  It  does  not  appear  that  he,  with  determined  earnest- 
ness, ever  sought  the  restoration  of  his  marital  rights.  He  appears 
rather  to  have  submitted  to  the  position  in  which  his  wife's  deter- 
mination placed  him,  acting  as  one  who,  for  cause,  acquiesces  in 
the  justness  of  a  decision  against  him,  basing  whatever  feeble  ef- 
fort he  may  have  made  in  that  direction  upon  consideration  for 
their  children.  Upon  her  part,  on  the  contrary,  the  attitude  ap- 
pears to  be  one  of  distress,  and  yet,  filled  with  consciousness  of 
power  which  the  right  gives,  she  fearlessly  demands  her  support 
from  him.  I  think,  however,  that  this  appearance  of  acquiescence 
of  the  husband  rests  too  largely  upon  inference  and  conjecture  to 
be  made  the  basis  of  a  decision.  I  prefer  to  assume  that  there  was 
no  acquiescence  and  to  meet  the  question  first  stated.  I  have  read 
with  interest  the  elaborate  argument  of  Mr.  Bishop,  in  his  work  on 
Marriage,  Divorce  and  Separation  (volume  2,  sec,  1676,  et  seq.),  in 
favor  of  the  affirmative  answer  to  this  question  as  the  "better  opin- 
ion," but  I  am  unwilling  to  accept  it  as  the  true  construction  of 
our  statute.  The  word  "desertion,"  I  think,  is  used  in  the  sense 
of  "abandon,"  to  the  extent  that  the  deserted  party  must  be  de- 
prived of  all  real  companionship  and  every  substantial  duty  which 
the  other  owes  to  him  or  her.  It  would,  I  think,  degrade  the  mar- 
riage relation  to  hold  that  it  is  abandoned  when  sexual  intercourse 
only  ceases.  The  lawfulness  of  that  intercourse  is  perhaps  a  pro- 
minent and  distinguishing  feature  of  married  life,  but  it  is  not 
the  sum  and  all  of  it.  The  higher  sentiment  and  duty  of  unity  of 
life,  interest,  sympathy,  and  companionship  have  an  important 
place  in  it,  and  the  thousand  ministrations  to  the  physicial  com- 
forts of  the  twain,  by  each  in  his  or  her  sphere,  in  consideration 
of  the  marriajge  obligation,  and  without  ceaseless  thought  of  pec- 
uniar}* recompense,  fills  it  up.  These  latter  factors  may  possibly,  to 
some  extent,  exist  in  other  relations  of  life,  but  not  in  complete- 
ness. They  are  all  necessary  to  the  perfect  marriage  relation.  My 
opinion  is  that  our  statute  means  that  divorce  may  be  had  when 
substantially  all  of  these  duties  and  amenities  shall  havt  I>een  ab- 
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andoned  by  the  guilty  party,  willfully,  continuedly,  and  obstinately, 
for  two  years,  and  not  until  then.  In  other  words,  the  desertion 
must  be  complete,  not  partial;  and,  when  the  party  accused  re- 
mains in  discharge  of  any  duties  which  arise  in  value  above  mere 
pretence  and  form,  the  desertion  which  the  statute  contemplates 
does  not  exist.  This  I  understand  to  be  the  meaning  accorded  to 
the  word  "desertion"  in  the  statute  of  Massachusetts.  Southwick  v. 
Southwick,  97  Mass.,  327;  Magrath  v.  Magrath,  103  Mass.,  577; 
Cowles  V.  Cowles,  112  Mass.,  298.  In  the  present  case,  I  find  that, 
within  two  years  prior  to  the  filing  of  the  bill,  the  defendant  did 
remain  with  her  husband,  in  the  discharge  of,  at  least,  a  substan- 
tial portion  of  her  duty  to  him.  I  will  sustain  the  master  in  his 
conclusion,  and  dismiss  the  petition. 

Raymond  v.  Raymond,  79  Atl.,  430;  Petitioner  and  defendant  were  mar- 
ried in  New  Jersey.  Defendant  refused  to  consummstte  the  marriage  by 
sexual  intercourse,  but  they  lived  under  the  same  roof  and  defendant  sup- 
ported her.  Held,  desertion  need  not  be  a  total  abnegation  of  all  marital 
rights;  a  spouse's  wilful  refusal  to  engage  in  sexual  intercourse,  is  deser- 
tion under  the  statute. 

Hires  v.  Hires,  61  Eq.,  491 ;  48  Atl.,  598 ;  A  withdrawal  of  sexual  inter- 
course after  a  consummated  marriage  will  not  be  deemed  desertion. 


SARGENT  V.  SARGENT.  * 
Court  of  Errors  and  Appeals.     36  Eq.,  644. 

Paterson,  J.  This  cause  comes  up  on  an 'appeal  from  a  decree 
filed  in  the  court  of  chancery  on  the  29th  day  of  May,  1882,  deny- 
ing the  relief  sought  by  the  bill  of  complaint,  and  directing  that 
it  be  dismissed.  The  proceedings  are  ex  parte  in  their  nature,  and 
the  facts  of  the  case  are  stated  in  the  opinion  of  the  vice-chan- 
cellor who  advised  the  decree. 

There  is  no  difference  as  to  those  facts,  nor  any  doubt  affecting 
their  credibility ;  they  are  assumed  to  be  correct.  The  decree  below 
is  based  upon  the  finding  that  the  evidence  fails  to  establish  such 
a  desertion  on  the  part  of  the  husband  as  is  contemplated  by  the 
statute.     Was  that  willful,  continued  and  obstinate  for  the  term  of 


*  Part  of  the  opinion  is  omitted. 
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three  years?    If  not,  it  must  be  because  a  clear  case  of  consent  or 
collusion  between  the  parties  appears  from  the  depositions. 

That  the  defendant  was  absent  from  and  did  not  live  in  marital 
relations  with  his  wife  for  more  than  the  period  required  by  the 
words  of  the  statute,  does  not  admit  of  any  dispute.  It  is  just  as 
evident  that  he  wfent  away  without  saying  anything  to  such  effect, 
and  never  returned  to  live  with  the  con^lainant  again.  All  his 
actions  show  he  did  not  intend  to  do  so.  His  wife  made  little  or 
no  effort  to  ascertain  what  had  become  of  him.  Incidents  like  these 
are  not  uncommon  developments  in  the  history  of  such  cases.  Their 
significance  in  warranting  a  refusal  or  denial  of  judicial  relief, 
must  depend  upon  their  connection  with  other  matters  disclosed  by 
the  testimony  in  each  instance.  Here  there  was  no  reason  why  the 
wife  should  seek  out  the  husband  particularly  and  induce  him  to 
return  to  a  home  to  which,  most  certainly,  he  could  not  have  been 
a  very  desirable  ornament.  As  she  was  human,  she  would  not  per 
mit  him  to  be  in  want  while  he  was  continuing  the  same  dissolute 
habits  and  course  of  life. 

The  testimony  does  not  disclose  the  slightest  verbal  agreement 
on  the  part  of  the  complainant  to  act  in  collusion  with  the  defend- 
ant. Such  an  inference  is  stained  in  character,  based  on  surmise 
only,  and  not  warranted  by  any  reasonable  interpretation  of  the 
facts.  Had  the  parties  intended  to  establish  a  case  in  that  way,  it 
is  not  probable  they  would  have  been  permitted  to  reveal  the  ar- 
rangement by  Which  the  defendant  received  assistance  from  his  wife 
after  desertion.  As  that  is  stated  in  the  depositions,  when  con- 
sidered with  the  facts  of  the  case,  it  is  entirely  natural,  and  is  a 
credit,  and  not  a  discredit,  to  the  complainant.  The  medium  of 
assistance  was  a  former  partner  in  business  with  the  defendant,  and 
the  latter  could  appeal  to  him  with  some  hope  of  claim.  It  does 
seem  as  if  this  incident  should  preclude,  and  not  be  made  the 
foundation  on  which  to  raise  up  an  inference  of  collusion. 

In  the  absence  of  any  direct  proof  of  preconcerted  arrangement 
between  the  parties,  the  presumption  upon  whidh  an  inference  of 
an  unfavorable  nature  is  drawn  should  be  clear,  exceptionally  so, 
and  no  such  presumption  appears  in  this  case.  From  the  facts, 
it  would  seem  to  be  a  proper  one  for  relief,  and  the  decree  below 
should  be  reversed. 

There  is  another  reason  why  that  decree  should  not  stand.  The 
marital  relation  is  recognized,  both  legally  and  morally,  as  impos- 
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ing  obligation  pre-eminently  on  the  husband.  Society,  so  far  at 
least,  has  r^^ded  the  duty  of  the  latter  in  maintaining  and  pre- 
serving those  relations  as  of  the  superior  order.  This  may  or  not 
be  modified  in  the  future.  Not  that  the  tie  is  more  sacred  or  less 
binding  on  the  part  of  the  wife,  but  where  the  act'  of  desertion  oc- 
curs Without  reason  on  his  part  and  without  fault  on  her  side,  the 
same  efforts  to  restore  harmonious  relations  are  not  expected  from 
her  as  would  be  from  him,  if  the  case  were  reversed.  The  prin- 
ciple that  the  integrity  of  the  matrimonial  tie  requires  this  of  the 
husband,  is  stated  clearly  by  the  chancellor  in  Schanck  v.  Schanck, 
6  Stew.,  Eq.,  363,  and  must  command  general  assent. 

A  decree  should  be  entered  in  this  case  granting  the  prayer  of 
the  bill  of  complaint. 

Decree  unanimously  reversed. 

G.  V.  G.,  67  Eq.,  30;  56  Atl,  736;  A  wife  may  wait  for  advances  and 
at  the  expiration  of  the  statutory  period,  she  may  maintain  her  action  even 
though  she  may  not  have  made  affirmative  advances. 


KIPP  V.  KIPP. 
Court  of  Errors  and  Appeals,    yj  Eq.  585 ;  78  Atl.  682. 

Appeal  from  Court  of  Chancery ;  Leaming,  V.  C. 

Suit  by  Isabelle  E.  Kipp  against  Hiram  V.  Kipp  for  divorce. 
Heard  below  on  exceptions  to  the  master's  report  denying  a  di- 
vorce.   Exceptions  overruled,  and  petitioner  appeals.     Affirmed. 

The  following  is  the  opinion  of  Leaming,  V.  C,  delivered  in  the 
Court  of  Chancery : 

"I  concur  in  the  conclusion  reached  by  the  special  master  to  the 
effect  that  the  desertion  of  petitioner  by  defendant  cannot  be  said 
to  have  been  an  obstinate  desertion  within  the  meaning  of  our  sta- 
tute, for  the  reason  that  under  the  evidence  petitioner  must  be 
deemed  to  have  assented  thereto. 

"I  understand  the  accepted  view  to  be  that  a  desertion  can  only  be 
adjudged  obstinate  within  the  meaning  of  our  statute  when  it  has 
resisted  such  effort  or  concession  as  the  party  alleging  desertion 
ought  under  the  particular  circumstances  of  the  case,  to  have  made 
to  prevent  it  or  to  bring  it  to  an  end.    See  Van  Wart  v.  Van  Wart, 
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57  N.  J.  Eq.  598,  41  Atl.  965.  The  conduct  of  the  deserting  party 
may,  however,  be  of  such  a  nature  that  the  desertion  will  be  deemed 
obstinate  without  any  effort  upon  the  part  of  the  deserted  party 
to  prevent  or  terminate  it.  Thus  a  vicious  and  depraved  husband 
may  visit  upon  a  wife,  whose  disposition  and  conduct  are  exemplary, 
a  long  course  of  extreme  cruelty  endangering  her  health  or  life,  and 
then  desert  her.  There  are  no  concessions  for  the  wife  to  make  for 
she  is  wholly  without  fault.  She  cannot  reasonably  oppose  the  de- 
sertion or  seek  its  termination,  for  her  health  or  her  life  can  only 
be  spared  by  its  continuance.  Obstinacy  may  be  found  in  such  a 
desertion  without  any  effort  or  even  desire  upon  the  part  of  the 
wife  to  prevent  or  terminate  it.  Any  acquiescence  there  may  appear 
to  be  is  purely  involuntary.  It  has  also  been  suggested  in  several  ad- 
judicated cases  that  the  extent  of  the  husband's  violation  of  duty  to 
his  wife  which  will  prevent  her  acquiescence  in  his  desertion  of  her 
from  operating  as  a  bar  to  her  suit  for  divorce  need  not  amount  to 
the  statutory  extreme  cruelty  which  has  been  held  necessary  to 
justify  the  wife  in  leaving  his  home,  and  thereby  making  the  hus- 
band guilty  of  constructive  desertion.  In  Wilson  v.  Wilson,  66  N. 
J.  Eq.  237,  57  Atl.  552,  Vice  Chancellor  Stevenson  says:  'Where 
the  acquiescence  of  the  wife  in  the  continued  desertion  of  her  hus- 
band arises  from  a  reasonable  belief  on  her  part  that  in  case  her 
husband  should  come  back  to  live  with  her  he  would,  notwithstand- 
ing any  efforts  on  her  part  to  effect  his  reformation,  resume  a 
course  of  conduct  grossly  violative  of  his  duty  to  her,  and  causing 
her  constant  physical  or  mental  suffering,  such  acquiescence  is  not 
a  voluntary  consent  of  the  matrimonial  offense  of  desertion.  It  is 
practically  a  consent  obtained  by  duress.' 

"It  is,  however,  the  well- recognized  duty  of  a  wife  to  make  every 
reasonable  effort  to  prevent  or  terminate  a  cessation  of  cohabita- 
tion and,  in  the  absence  of  such  reasonable  effort  on  her  part,  the 
element  of  obstinacy,  which  is  required  by  our  statute,  is  neces- 
sarily wanting.  While  the  reasonableness  of  her  conduct  must  be 
largely  dependent  upon  circumstances  of  the  individual  case,  yet  it 
is  undoubtedly  true  that  the  husband  may  fall  far  below  the  ideals 
of  the  wife  and  her  duty  to  prevent  cessation  of  cohabitation  remain 
unimpaired. 

"In  the  present  case  it  is  entirely  manifest  that,  when  defendant 
announced  his  intention  to  leave  petitioner  and  engaged  himself  in 
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packing  his  personal  effects  preparatory  to  his  departure,  petitioner 
made  no  effort  to  prevent  the  consummation  of  defendant's  pur- 
pose. Petitioner's  conduct  at  that  critical  time,  as  narrated  by  her- 
self, was  wholly  inconsistent  with  any  desire  upon  her  part  to  pre- 
vent the  desertion  then  threatened  and  about  to  occur.  Her  con- 
duct undoubtedly  gave  substantial  encouragement  to  the  desertion 
which  then  occurred.  I  am  not  able  to  believe  that  any  reasonable 
effort  on  her  part  at  that  time  to  deter  the  threatened  desertion 
would  not  have  been  successful.  After  the  desertion  petitioner  made 
no  effort  whatever  to  terminate  it.  She  saw  her  husband  frequent- 
ly, and  no  word  or  act  upon  her  part  suggested  even  a  privilege  to 
him  to  return.  His  conduct  in  hanging  around  the  house  may  have 
been,  as  stated,  as  a  detective,  or  it  may  have  been  due  ip  part,  at 
least,  to  a  longing  to  return.  He  had  not,  to  ^ay  the  least,  dropped 
her  entirely  from  his  life,  while  the  contrary  seems  to  have  been 
the  case  on  petitioner's  part.  Defendant's  desertion  was  the  result 
of  a  quarrel  over  money  matters.  Petitioner's  testimony  of  the  de- 
tails of  that  quarrel  reflects  little  credit  on  her.  For  petitioner's 
justification  in  acquiescing  in  her  husband's  desertion  we  are  almost 
wholly  dependent  upon  her  testimony,  without  corroboration.  It 
may  be  summarized  as  follows :  Defendant  quarreled  constantly ; 
was  jealous;  said  that,  if  he  knew  petitioner  was  to  dispose  of  her 
property  before  the  marriage,  he  would  not  have  married  her:  ac- 
cused her  of  going  out  with  men  and  caring  for  men ;  did  not  like 
to  have  her  former  husband's  picture  around ;  was  jealous  of  her 
children  by  a  former  husband ;  threatened  to  kill  her :  earned,  when 
employed,  about  $io  or  $12  per  week,  and  most  of  the  time  gave  it 
all  to  her;  gave  her  but  $15  out  of  two  weeks'  earnings,  that  being 
the  cause  of  the  final  quarrel,  petitioner  wanting  more,  and,  not  re- 
ceiving it,  threw  the  $15  on  the  table  and  refused  to  take  it.  None 
of  these  charges  are  corroborated.  The  charges  of  intimacy  with 
men  were  not  of  criminal  intimacy;  and  the  accusation  that  de- 
fendant quarreled  constantly  was  without  details.  The  testimony 
of  petitioner  touching  defendant's  threats  carry  little  conviction  and 
do  not  disclose  the  slightest  fear  or  apprehension  on  her  part.  A 
brother  of  petitioner  characterized  defendant  as  "lazy"  but  gave  no 
details.  One  witness  testified  that  after  the  desertion  defendant 
<?ooke  to  her  about  petitioner  being  too  intimate  with  a  Mr.  Keller, 
but  criminal  intimacy  was  not  charged.     I  think  it  not  only  plain 
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that  there  is  insufficient  corroboration  of  the  matters  which  are 
urged  by  way  of  justification  for  petitioner's  manifest  acquiescence 
in  the  desertion ;  but  I  am  also  convinced  that  if  corroborated  the 
charges  afford  insufficient  grounds  to  excuse  petitioner's  conduct. 

"I  will  advise  a  decree  overruling  the  exceptions  to  the  master's 
report." 

Weller  &  Lichenstein,  for  appellant. 

Per  Curiam.  The  decree  appealed  from  will  be  affirmed  for 
the  reasons  stated  in  the  opinion  filed  by  Leaming,  V.  C,  in  the 
Court  below. 

JOHNSON  V.  JOHNSON. 
Chancery,  65  Eq.,  606 ;  56  Atl.,  708. 

Petition  by  James  H.  Johnson  for  a  divorce  from  Margaret  H.  K. 
Johnson.     Petiticm  dismissed. 

Grey,  V.  C.  (orally).  The  bill  in  this  case  is  filed  for  a  divorce 
from  the  bond  of  matrimony  because  of  the  alleged  desertion  by  the 
defendant.  The  dates  of  the  marriage  and  of  the  alleged  desertion, 
as  stated  in  the  bill,  were  amended  at  the  hearing.  As  so  amended, 
they  allege  the  marriage  to  have  taken  place  on  the  12th  day  of  Oc- 
tober, i8q7.  and  that  the  defendant  wife  deserted  the  petitioner  on 
the  26th  day  of  May,  1900.  and  that  she  has  since  that  time  will- 
fully, continually,  and  obstinately  deserted  him,  with  a  prayer  for 
divorce  a  vinculo  matrimonii.  The  defendant  answered  the  bill,  de- 
nying any  desertion  on  her  part,  and  alleging  cruel  and  barbarous 
treatment  of  herself  by  the  petitioner,  resulting  in  several  separa- 
tions, until  finally,  on  the  26th  day  of  May,  1900,  the  defendant  al- 
leges that  the  petitioner  deserted  her,  and  that  for  more  than  two 
years  last  past  he  has  willfully,  continually,  and  obstinately  de- 
serted her.  While  the  defendant  fully  answers  the  petitioner's  com- 
plaint, she  asks  no  cross-relief  against  the  petitioner.  The  case,  as 
presented  by  the  pleadings,  is  therefore  a  petition  against  the  de- 
fendant asking  a  divorce  on  the  ground  of  desertion,  and  an  answer 
by  the  defendant  denying  any  such  desertion. 

At  the  bearing  the  petitioner  sought  to  prove  that  the  defendant, 
who  undoubtedly  separated  herself  from  the  petitioner  on  the  26th 
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day  of  May,  igoo,  and  has  not  Since  lived  with  'him»  did  oh-ttiif  dky 
-desert  him,  and  that  she  has  continued  to  desert  him  ever  since,*  ob- 
stinately and' against  his  will.  The  testimony  exhibited  many^pfetfy 
infelicities  of  married  life,  and  an  entire  absence  of  those  mutual 
considerations  and  concessions  which  are  necessary  to  the  happi- 
'  ness  of  the  marriage  relation.  I  do  not  deem  it  necessary  to  paiss 
upon  the  relative  contributions  of  the  petitioner  and  the  def^ndaht 
to  the  production  of  the  state  of  affairs  presented  by  the  proofs, 
because  the  evidence  exhibited  shows  one  element  which  is  abso- 
lutely controlling  in  such  a  suit  as  that  presently  under  considera- 
tion. The  petition  in  this  case  was  filed  on  the  24th  day  of  Feb- 
ruary, 1903,  under  the  provisions  of  the  divorce  act  (P.  L.  1902,  fk 
502  etc.,  c.  157).  That  statute  provides  that  divorces  from  the  bond 
of  matrimony  may  be  decreed  for  the  cause  of  willful,  continued 
and  obstinate  desertion  for  the  term  of  two  years.  The  term  of 
two  years,  during  which  the  desertion  must  have  been  willfully 
and  obstinately  continued,  must  have  expired  before  the  filing  of  the 
bill  of  complaint  or  petition.  In  the  course  of  the  testimony  it  was 
proven  that  on  the  26th  day  of  July,  1901,  the  petitioner  filed  a 
previous  petition  for  divorce  against  the  defendant  in  this  case  on 
the  ground  of  adultery,  and  that  this  petition  was  dismissed  on  the 
31st  day  of  March,  1902.  It  was  also  proven  that  the  defendant 
in  this  case  filed  her  petition  against  her  husband,  the  petitioner 
herein,  on  the  i8th  day  of  June,  IQ02,  for  divorce  on  the  ground 
of  desertion,  and  that  her  petition  was  dismissed  in  the  month  of 
January.  1903.  In  order  to  maintain  his  right  to  a  decree,  the  pe- 
titioner must  prove  not  only  a  willful  and  continued  desertion,  but 
an  obstinate  one.  Although  the  wife's  desertion  from  the  husband 
may  have  continued  for  the  term  6f  two  years,  and  may  have  been 
willful  on  her  part,  yet,  if  she  had  a  justifiable  cause  for  living  in 
a  state  of  separation  from  her  husband,  it  was  not  an  obstinate  de- 
sertion of  him.  In  the  case  of  Weigel  v.  Weigel,  in  this  Court,  re- 
ported in  63  N.  J.  Eq.  677,  52  Atl.  1123,  and  affirmed  on  appeal,  it 
is  recognized  that  the  pendency  of  a  divorce  suit  between  a  hus- 
band and  wife  is  a  justifiable  cause  for  their  living  separately  from 
each  other,  for  the  reason,  if  the  previous  suit  were  based  on  alleged 
adulterv.  that  living  together  would  presumptivelv  condone  it,  and 
if  for  desertion,  would  have  the  same  effect.  That  decision  de- 
clared that  no  part  of  the  time  during  which  a  previous  suit  wa« 
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pending  can  be  computed  in  any  subsequent  suit  as  part  of  the  per- 
iod of  desertion.  Other  cases  may  be  found  to  the  same  eflfect  in 
the  decision  above  stated.  The  judgment  in  the  case  of  Weigel  v. 
Weigel  turned  upon  an  exception  to  this  rule.  In  that  case  it  ap- 
peared that  the  previous  suit  had  been  brought  in  bad  faith,  upon 
allegations  of  fact  as  grounds  for  a  decree,  which  were  known  to 
the  complainant  to  be  false  at  the  time  they  were  asserted 
In  the  case  now  before  me  there  has  been  neither  proof  nor 
claim  that  either  of  the  previous  suits  between  the  parties 
to  this  suit  were  brought  in  bad  faith,  or  upon  the  grounds 
known  by  the  party  bringing  it  to  have  been  false  in  fact.  This  case 
is  therefore  within  the  rule  declared  in  Weigel  v.  Weigel.  and  not 
within  the  exception  there  stated.  Applying  the  principles  of  that 
decision  to  this  case,  no  portion  of  the  time  during  which  either  of 
the  previous  divorce  suits  between  the  parties  to  this  cause  were 
pending  can  be  computed  in  making  up  the  term  of  two  yeats  during 
which  the  desertion  of  the  defendant  in  this  case  must  have  been 
willful,  continued,  and  obstinate,  in  order  to  entitle  the  petitioner  to 
a  decree. 

Both  parties  agree  that  their  separation  took  place  on  May  26, 
1900.  If  it  be  assumed,  for  the  purposes  of  this  inquiry,  that  this 
separation  was  the  fault  of  the  wife  (and  upon  this  I  make  no  de- 
termination), then  a  period  of  2  years,  8  months,  and  29  days  has 
elapsed  during  which  the  parties  lived  in  a  state  of  separation;  but 
from  this  period  must  be  deducted  that  portion  of  time  during 
which  each  of  the  previous  divorce  suits  was  pending.  The  first 
suit  was  the  husband's  petition  for  divorce  because  of  the  alleged 
adultery  of  his  wife,  begun  July  26,  1901,  and  dismissed  March  31, 
1902 ;  therefore  continuing  8  months  and  5  days.  The  next  suit  was 
the  wife's  petition  for  divorce  for  desertion,  begun  June  18,  1902, 
and  dismissed  January,  1Q03 ;  therefore  continuing  for  more  than 
6  months.  Neither  of  these  portions  of  time  can  be  computed  as 
part  of  the  term  of  the  alleged  desertion  in  this  cause.  Together 
they  make  more  than  14  months,  which,  if  deducted  from  the  whole 
period  of  separation  and  alleged  desertion  leaves  but  18  months  of 
the  separation  which  can  be  computed,  as  the  period  of  desertion, 
while  the  statute  requires  a  full  term  of  2  years.  Under  all  the 
decisions  there  appears  to  be  no  question  that  the  time  during  which 
previous  divorce  suits  were  pending  cannot  be  computed  as  part  of 
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the  term  of  two  years'  desertion  in  the  later  suit,  unless,  as  above 
stated,  it  appears  that  the  previous  suits  were  brought  in  bad  faith, 
which  is  not  claimed  in  this  case. 

An  interesting  question  may  also  be  raised  whether  in  this  case 
there  ever  has  been  a  term  of  two  years  during  which  there  was  a 
continued  desertion,  if  the  periods  of  pendency  of  the  former  suits 
cannot  be  computed.  These  suits  have  interrupted  the  continuity 
of  the  term  of  separation  of  the  parties,  so  that  there  never  was 
any  term  of  two  consecutive  years  during  which  the  desertion  could 
have  continued,  unless  the  period  of  the  pendency  of  one  or  thfe 
other  of  these  suits  is  computed.  This  contention,  if  sustained, 
would  be  another  ground  in  favor  of  the  defendant  in  this  suit.'  I 
do  not  find  it  necessary  to  pass  upon  the  point. 

The  petition  must  be  dismissed,  with  costs,  upon  the  grounds 
above  stated. 


McVlCKAR  V.  McVlCKAR. 
Chancery,  46  Eq.  490;  19  Atl.  249. 

Petition  for  divorce  by  Matilda  McVickar  against  John  McVick- 
ar. 

Pitney,  V.  C.  Petitioner  prays  to  be  divorced  from  the  bonds  of 
matrimony,  on  the  ground  of  desertion  by  her  husband,  the  de- 
fendant, which  she  alleges  to  have  occurr^  in  1868.  It  is  admitted 
that  since  that  date  the  parties  have  lived  separately,  and  the  ques- 
tion is  as  to  the  character  of  the  separation.  The  parties  were  mar- 
ried in  May,  1862,  at  Ballymena,  County  Antrim,  Ireland,  where 
the  parents  of  both  resided.  The  petitioner  was  then  barely  16 
years  old,  the  defendant  about  30.  Her  father  and  brothers  were 
well-to-do  people,  engaged  in  trade  at  Ballymena,  and,  as  I  infer, 
also  at  Belfast.  Defendant  was  engaged  in  business  as  a  linen  finisher 
at  Drumona,  a  village  about  9\v^  miles  from  Ballymena.  They  kept 
house  at  Drumona  from  their  marriage  until  March,  1868.  The 
defendant  had  shortly  before  that  date  failed  in  business,  and  was 
penniless.  Petitioner's  father  died  in  1863.  In  the  spring  of  1868 
the  friends  of  the  parties  on  both  sides  united  in  making  up  a  purse 
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t|>^gg7.d.thenj  to  New  York,  and  give  defendant  a  chance  to  make 
a^l^j-jj^h  ^tart  there.  :They.  arrived  in  New  York  in  the  spring  of 
1868,  with  about  $1,000  in  money.  By  September  they  were  again 
gfepqiless.  Petitioner  borrowed  of  a  Mr.  Best,  in  New  York,  money 
epQV^Ji  to  carry  both  ^ack  to  Ireland.  They  reached  Liverpool  in 
%P|t?n:?ber, .  1868.  Petitioner  took  the  night  boat  to  Belfast,  gave 
h^|]  husband  the  little  money  which  remained  after  paying  her  fare, 
an^Jeft  him  at  the  wharf  in  Liverpool,  since  which  time  they  never 
iB^t  ^tjintil  the  hearing  of  the  cause.  Petitioner  went  at  Dnce  to  liv-e 
with  her  brother.  James  Morton,  at  Ballymena,  and  a  few  days  or 
wp.^ks  afterwards  defendant  followed  her  to  Ireland,  but  did  not 
s^e  h^r.  He  remained  in  Ireland,  and  in  the  same  neighborhood, 
for  about  two  years,  when  he  returned  to  New  York.  He  lived  in 
New  York  a  few  years,  and  then  went  to  Montclair,  or  rather  Cald- 
well, where  he  has  lived  for  some  15  years.  Petitioner  spent  several 
months  with  her  brother  and  other  friends  in  Ireland,  England,  and 
Scotland,  and  then  went  to  France,  and  afterwards  to  Geneva, 
Switzerland,  where  she  has  for  many  years  kept  a  school  for  young 
ladies.  The  foregoing  is  an  outline  of  the  married  lives  of  the  par- 
ties; and  the  question  is  whether  the  causes  and  circumstances  of 
the  separation  are  such  as  to  make  the  defendant  guilty  of  "willful 
continued,  and  obstinate  desertion  for  the  period  of  three  years'*  or 
more.   , 

The  contention  of  the  petitioner  is  that  she  was  compelled  to 
leave  her  husband,  and  to  live  separate  from  him,  by  his  utter  and 
complete  neglect  to  provide  for  her,  and  his  persistent  and  long- 
continued  cruel  treatment  of  her,  by  which  her  existence  was  ren- 
dered extremely  miserable*  and  her  life  actually  endangered.  That 
such  treatment  of  a  wife  by  a  husband  will  amount  to  desertion  on 
his  part  is  well  settled  in  New  Jersey.  Chancellor  Zabriskie,  in 
Starkey  v.  Starkey,  21  N.  J.  Eq.  136,  says:  "In  all  cases  where  a 
husband  either  actually  drives  his  wife  from  himself  and  his  house, 
or  by  his  cruel  and  abusive  treatment  compels  her  to  leave  it  for 
Safety  or  comfort,  it  is  an  abandonment  and  separation  by  him."  And 
again,  in  Laing  v.  Laing,  21  N.  J.  Eq.  249,  he  says:  "It-  is  a  rec- 
bgnized  principle  that  when  a  husband  treats  his  wife  with  such 
cruelty  or  violence  that  she  is  obliged  to  leave  him  for  safety,  or  to 
a^oid  personal  injury,  this  compulsory  flight  amounts  to  a  deser- 
ti6i1  by  him ;  and  if  he  does  not  seek  his  wife,  and  try  to  persuade 
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her  to  return  with  promises  of  amendment,  that  such  absence,  i£ 
continued  for  the  requisite  time,  is  a  willful  and  obstinate  des:ertion 
on  his  part."  And,  further  on :  '*To  convert  a  leaving  by  the  Virif e. 
into  a  desertion  by  the  husband,  she  must  go  away  for  her  own 
safety,  and  to  protect  herself  from  his  violence."  This  language; 
of  Chancellor  Zabriskie  is  repeated  and  adopted  by  Chancellor 
RuNYON  in  Sandford  v.  Sandford,  32  N.  J.  Eq.  421.  And  Vice- 
Chancellor  Van  Fleet,  in  Skean  v.  Skean,  33  N.  J.  Eq.  151,  says:. 
"The  husband  may  drive  his  wife  away,  or  he  may  treat  her  so 
brutally  as  to  compel  her  to  flee  for  safety,  or  his  conduct  may  be 
so  cruel  and  malignant  as  to  show  that  he  means  to  force  her  away. 
If  a  wife,  for  either  of  these  causes,  separates  herself  from  her 
husband,  and  he  allows  her  to  remain  away  for  the  statutory  period 
without  professing  sorrow  for  his  violations  of  conjugal  duty,  and 
promising  to  amend  his  conduct,  and  asking  her  to  return,  he,  in 
the  eye  of  the  law,  is  the  deserter,  and  she  has  a  right  to  ask  for  a 
dissolution  of  the  marriage  tie."  And  again,  in  Weigand  v.  Wei- 
gand,  41  N.  J.  Eq.  208,  3  Atl.  Rep.  699,  he  says:  "A  husband  is 
guilty  of  abandonment  when  he  compels  his  wife,  by  cruel  and 
abusive  treatment,  to  leave  him.  *  *  *  If,  in  consequence  of  his 
conduct,  she  is  compelled  to  leave  his  house,  either  to  preserve  her 
honor  and  self-respect,  or  to  secure  safety,  he  is  the  cause  of  the 
separation,  and  must  be  adjudged  to  be  the  wrong-doer."  And 
see  Marker  v.  Marker,  11  N.  J.  Eq.  256.  It  is  not,  in  my  judgment, 
a  necessary  ingredient  in  this  canon  that  the  husband  should  enter- 
tain, in  connection  with  his  acts  of  cruelty,  any  settled  purpose  to 
drive  his  wife  from  him.  It  is  enough  if  such  is  the  natural  con- 
sequence of  his  acts.  Nor  is  the  rule  so  laid  down  open  to  the  criti- 
cism that  it  is  in  effect  giving  the  wife  a  remedy  against  her  hus- 
band for  extreme  cruelty  greater  than  the  statute  authorizes,  viz., 
divorce  a  vinculo  matrimonii  instead  of  a  mensa  et  thoro.  By  the 
twentieth  section  of  the  divorce  act,  if  the  husband  deserts  his  wife, 
she  may  sue  him  at  once  for  maintenance  and  support,  while,  if  she 
waits  three  years,  and  his  desertion  continues,  she  may  procure  an 
absolute  divorce  from  him.  Here  is  clearly  something  like  a  choice 
of  remedies  on  the  part  of  the  wife.  A  remedy  by 'suit  for  main- 
tenance may  be,  and  often  is,  of  no  value  to  her,  owing  to  her  hus- 
band's worthlessness,  and  hence  she  may  accept  the  situation ;  and  if 
her  husband's  conduct  amounts  to  desertion,  and  is  continued  for 
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the  statutory  period,  there  is  no  more  reason  in  the  one  case  than 
the  other  why  the  wife  should  not  have  the  higher  remedy  of  an 
absolute  divorce. 

Bearing  the  canon  above  cited  in  mind,  I  will  proceed  to  examine 
the  testimony  in  this  case.  There  is  very  little  conflict  in  it.  The 
husband  did  indeed  deny  that  he  had  ever  consciously  ill-treated  his 
wife,  but  close  observation  of  the  parties  while  on  the  stand  satis- 
fies me  that  she  is  reliable  in  her  statement.  Her  story  is  as  fol- 
lows: From  the  start  her  husband  was  a  brutal  drunkard,  and  so 
continued  during  the  whole  period  of  their  cohabitation.  She  had 
heard  before  she  married  him  that  he  had  been  drunk  on  one  or  two 
occasions,  but  his  sister  denied  it,  and  declared  that  he  was  not  ait 
all  dissipated  in  his  habits.  Petitioner  was  a  mere  child,  without 
sufficient  prudence  to  make  close  inquiry;  and  I  do  not  think  she 
can  or  ought  to  be  placed  in  the  position  of  one  who  knowingly  and 
voluntarily  marries  a  depraved  or  dissolute  spouse.  In  addition  to 
his  disposition  to  drink,  he  appears  to  have  had  a  brutal  and  un- 
feeling temperament,  which  was  aggravated  by  frequent  intoxica- 
tion so  that  he  habitually  kicked  and  beat  his  wife,  sometimes  using 
a  cane  or  fire  shovel  or  poker.  When  he  did  this,  he  was  some- 
times drunk  and  sometimes  sober,  but  more  frequently  drunk.  She 
declares  that  she  was  frequently  seriously  bruised,  and  that  she 
bears  the  marks  of  his  violence  to  this  day.  On  one  occasion,  in  a 
boarding-house  in  New  York,  in  very  warm  weather,  he  locked  him- 
self and  her  in  their  room,  which  was  at  the  top  of  the  house,  hid 
the  key  in  his  night-dress,  under  his  arm,  set  all  the  gas-jets  burn- 
ing, and  laid  down  and  went  to  sleep,  or  pretended  to  do  so.  The 
wife  remained  thus  incarcerated  for  a  whole  night  and  a  part  of  the 
day,  suffering  intensely  from  heat'  and  mosquitoes.  Finally,  watch- 
ing the  opportunity  when  she  thought  her  husband  was  asleep,  she 
extracted  the  key  quietly  from  its  place  of  concealment,  and  left 
the  room.  Her  husband  observed  her  movement,  and,  following 
her,  seized  her  as  she  turned  to  descend  the  stairs,  and  lifted  her  by 
one  of  her  arms  up  over  the  banister,  in  what  appears' to  have  been 
an  attempt  to  drag  her  back  to  their  room.  She  screamed — for  the 
first  time,  as  she  says,  throughout  all  her  sufferings — and  some  of 
the  boarders  came  and  rescued  her.  On  this  occasion  she  says  he 
was  sober.  She  denies  that  she  was  cross  or  quarrelsome,  or  that 
she  ever  at  all,  or  in  any  wise  or  degree,  provoked  or  scolded  her 
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husband,  or  was  in  the  least  degree  responsible  for  his  brutal  con- 
duct towards  her;  and  in  this  respect  she  is  not  only  not  contra- 
dicted, but  positively  corroborated,  by  him.  She  declares  that  she 
did  all  she  could  to  hide  her  husband's  shiime,  and  her  own  suffer- 
ings, and  made  unceasing  efforts  to  wean  him  from  his  brutal  hab- 
its. He  frankly  admits  the  truth  of  her  statement  in  this  respect. 
The  accuracy  of  her  picture  of  her  married  life,  with  all  its  hid- 
eous horror,  is  strongly  corroborated  by  the  evidence  of  several 
New  York  business  men,  who  testified  as  to  his  habits  and  conduct 
for  one  or  two  years  after  he  returned  to  New  York,  in  1870.  These 
gentlemen,  who  were  then  young  men,  were  brought  into  daily  con- 
tact with  defendant  during  the  period  just  mentioned.  They  show 
him  to  be  not  only  a  drunkard,  but  possessed  of  a  temper  which  ex- 
hibited itself  in  acts  of  violence  towards  those  who  were  brought 
into  contact  with  him!  Upon  the  least  provocation  he  would  throw 
a  ruler,  paper-weight,  ink-stand,  or  other  object  at  the  head  of  the 
offender. 

Upon  a  careful  review  of  all  the  evidence  bearing  on  the  sub- 
ject, I  am  satisfied  that  the  petitioner  was  entirely  justified,  under 
the  canon  above  set  forth,  in  separating  herself  from  her  husband 
at  the  time  and  in  the  manner  she  did,  and  that  her  life  would  have 
been  in  danger  from  his  violence  if  she  had  continued  to  live  with 
him,  even  if  he  had  been  able,  which  he  was  not,  to  make  the  least 
provision  for  her  support.  On  this  part  of  the  case  I  have  no  diffi- 
culty whatever. 

Further,  the  evidence  satisfies  me  that  the  defendant  continued  to 
be  the  same  dangerous  man  for  at  least  three  years  after  the  separa- 
tion. He  claims  that  he  has  reformed,  and  has  overcome  the  pas- 
sion for  drink,  and  he  fixes  the  date  of  his  reformation  as  15  or  16 
years  ago.  Taking  his  own  statement  in  this  respect,  there  still  re- 
main at  least  three  years  from  the  separation  that  he  was  unre- 
formed,  and  a  dangerous  companion  for  a  female,  and  this  view  is 
fully  corroborated  by  the  witnesses  who  knew  him  during  the  first 
two  years  that  he  lived  in  New  York.  The  witness  who  brought 
his  history  down  to  the  latest  date  showed  him  a  mere  tramp,  pick- 
ing up  a  few  cents  for  odd  jobs,  and  spending  it  all  for  drink.  No 
evidence  besides  his  own  oath  was  produced  in  support  of  his  alle- 
gation of  reformation,  except  that  his  appearance  while  on  the  stand 
was  that  of  a  man  not  addicted  to  intoxication  or  dissipation.    The 
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fact  that  he  did  finally  overcome  his  passion,  even  after  indulging 
it  for  so  long  a  time,  is  important.  It  shows  he  never,  did  have  what 
is  called  "rum  disease," — he  never  reached  the  point  where  he  could 
not  control  himself, — and  of  course  what  he  accomplished  in  1873 
or  1874  might  have  been  done  much  e^ier  in  1865  or  1868;  and 
therefore  I  am  driven  to  the  conclusion  that  .the  conduct  of  the  de- 
fendant during  all  this  time  was  willful.  He  got  drunk  because  he 
loved  to  do  so,  and  willingly  gratified  his  desire.  .  Conceding  that  all 
the  ill  treatment  of  his  wife  was  the  direct  result  of  drink,  and  that 
he  was  at  the  time  unconscious  of  his  brutal  and  cruel  treatment  of 
her,  still  she  swears  (and  I  believe  her)  that  when  he  became  sober 
she  told  him  how  he  had  behaved,  and  begged  him  to  refrain.  If, 
with  such  knowledge  of  the  results  of  his  intoxication,  and  with  the 
power  to  refrain,  he  still  persisted  in  indulging  his  desires,  he  must, 
in  my  judgment,  according  to  perfectly  well-settled  principles,  be 
held  fully  responsible  for  the  results.  Drunkenness,  in  such  case 
can  be  held  no  excuse,  and  does  not  qualify  the  cruelty.  The  Court 
of  appeals,  in  Smith  v.  Smith,  40  N.  J.  Eq.  566,  5  Atl.  Rep.  109,  held 
that  an  insane  delusion  was  not  an  excuse  for  cruelty,  although  the 
cruelty  was  the  direct  offspring  of  the  delusion.  The  argument  from 
insanity  to  drunkenness  is  a  fortiori,  since  one  is  under  the  control 
of  the  offender,  and  the  other  is  not. 

It  is  true  that  habitual  drunkenness  is  not,  in  New  Jersey,  a 
ground  for  even  a  limited  divorce,  but  extreme  cruelty  is  such 
ground,  even  though  it  be  caused  by  drunkenness ;  and  it  is  no  an- 
swer to  petitioner's  position  to  say  that  the  result  of  granting  a  di- 
vorce in  such  case  is  in  substance  a  new  cause  for  divorce.  Chan- 
cellor Zabriskie  was  not  unmindful  of  this  argument  in  la)ring 
down  the  canon  in  Laing  v.  Laing,  for  he  says  in  immediate  connec- 
tion therewith :  "The  causes  of  divorce  in  this  state  are  ample,  and 
I  feel  no  inclination  to  increase  or  extend  them  by  judicial  con- 
struction,'*— and  in  that  case  refused  the  divorce  under  circum- 
stances something  like  those  now  under  consideration ;  but  he  put  it 
on  the  distinct  ground  that  the  acts  of  personal  violence  in  that  case 
were  not  sufficiently  frequent,  habitual,  and  severe  to  be  the  ground 
of  judicial  separation,  and  that  they  were  condoned.  It  is  a  ques- 
tion of  degree,  to  be  determined  upon  the  facts  of  each  case.  I 
think  that  the  acts  of  cruelty  so  often  repeated  as  proven  in  this  case 
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would  have  induced  Chancellor  Zabriskie,  if  they  had  existed  in 
Laing  v.  Laing,  to  have  there  granted  the  divorce. 

But  there  is  another  circumstance  or  set  of  circumstances,  in  the 
present  case  that  are  claimed  materially  to  modify  the  defendant's 
conduct,  and  avert  its  logical  results.  When  the  husband  and  wif€ 
separated  at  the  dock  in  Liverpool,  for  the  last  time,  the  parting 
was  friendly.  They  evidently  expected  /o  meet  again.  She  had  not 
then  apparently  abandoned  all  hope  of  his  reformation,  or  expecta- 
tion of  again  living  with  him.  Apparently,  she  had  no  settled 
thoughts  on  the  subject,  or  plans  for  the  future.  She  realized  her 
suffierings,  and  felt  her  wrongs,  but  knew  nothing  of  her  rights,  or 
^hat  remedy  she  could  command.  After  reaching  her  brother's 
^louse,  in  Ballymena,  she  wrote  her  husband  two  or  three  friendly, 
if  not  affectionate,  letters ;  but  very  shortly  she  was  induced  to  dis- 
close her  sufferings  to  her  brother.  He  at  once  insisted  that  she 
should  not  again  expose  herself  to  the  danger  of  living  with  her 
husband.  By  his  advice  she  wrote  her  husband  the  following  letter 
which  he  received,  and  has  preserved  all  these  years.  It  is  without 
date,  but  was  evidently  written  in  the  fall  of  1868:  ''Brookville, 
Monday.  Sir:  I  write  this  too  inform  you  that  it  is  my  desire  and 
determination  to  live  apart  from  you  from  henceforth,  in  which  I 
find  the  law  will  support  me.  I  have  not  formed  this  resolution 
hastily,  nor  have  I  been  influenced  in  the  matter  by  any  one.  I 
wrote  from  America  to  my  brother  Nathaniel,  stating  that  if  I  could 
manage  to  get  home  in  safety  nothing  could  persuade  me  to  live 
with  you.  I  have  suffered  too  much  at  your  hands  to  again  place 
myself  in  your  power.  With  regard  to  the  two  letters  I  wrote  you 
to  Liverpool,  I  wrote  them  to  fulfil  a  promise  given  to  you  when 
parting,  and  given  for  the  purpose  of  getting  a  quiet  riddance ;  and, 
33  to  writing  you  to  remain  in  England,  I  can  only  say  that  I  was 
so  disturbed  and  harassed  by  all  that  had  occurred  that  I  really  did 
not  know  how  to  treat  you.  I  received  all  your  letters  duly,  and  did 
not  reply  to  any  of  them,  as  I  was  still  expecting  to  hear  of  your 
departure,  which  you  mentioned  as  likely  to  happen.  I  am  quite  will- 
ing to  have  a  legal  separation,  but  a  meeting  you  need  not  expect. 
There  are  some  things  of  yours  here,  which  my  brother  will  send 
either  to  John  McVickar  or  Mr.  Mantell,  as  you  may  direct  him.  I 
trust  you  will  rest  satisfied  with  the  evil  you  have  already  caused, 
^nd  for  the  time  to  come  leave  me  in  peace.    Wishing  you  brighter 
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prospects,  I  am,  Matilda  McVicar/'  After  receiving  it,  he  wrote 
her  repeatedly,  and  ^ot  no  reply.  She  received  none  of  his  letters. 
It  is  probable  they  were  intercepted  by  her  brother.  Defendant  sus- 
pected the  interception,  and  wrote  her  brother  without  success.  He 
remained  in  Ireland  without  seeing^  or  communicating^  with  his  wife, 
other  than  as  above  stated,  for  about  two  years,  when  he  returned  to 
New  York.  In  the  meantime  she  set  about  finding  some  means  of 
support,  and  after  recovering  her  health,  which  appears  to  have 
been  considerably  shattered,  went  to  France,  and  entered  a  ladies' 
school  as  assistant,  to  learn  the  languagje  and  finish  her  general  ed- 
ucation. During  her  stay  in  Great  Britain,  and  afterwards,  as  of- 
ten as  opportunity  offered,  she  made  inquiry  after  her  husband,  and 
all  she  heard  was  that  he  was  a  miserable  drunkard.  She  never  heard 
of  his  reformation,  and  for  many  years  heard  nothing,  and  supposed 
him  to  be  dead.  For  the  first  year  or  two  after  defendant  came  to 
New  York,  he  said  he  made  frequent  attempts  to  communicate  with 
his  wife  through  Mr.  Best  and  others,  but  without  success.  He  said 
he  understood  her  brothers  resisted  all  his  attempts.  Petitioner 
swears  that  none  of  his  communications  or  messages  reached  her 
but  defendant  admits  that  after  his  alleged  reformation  he  made  no 
further  attempt  to  reach  his  wife,  did  not  write  to  her,  or  take  any 
means  to  inform  her  of  the  change  in  his  habits.  He  says  he  thought 
it  would  be  useless  to  make  further  efforts  to  that  end.  When 
pressed  to  explain  why  he  did  not  do  so,  he  put  himself  on  the  at- 
tempt to  communicate  with  her  in  1868,  and  her  letter  of  that  year, 
above  set  forth.  But  in  point  of  fact  he  did  not  at  the  time  inter- 
pret that  letter  as  a  final  dismissal,  for  he  swears  to  frequent  efforts 
to  communicate  with  her  afterwards,  both  while  in  Ireland  and  for 
the  first  year  or  so  after  his  return  to  New  York.  According  to  his 
statement,  it  was  only  after  he  had  reformed  that  his  efforts  ceased. 
The  evidence  satisfies  me  that  defendant  could  easily  have  reached 
his  wife,  had  he  chosen  to  do  so.  He  is  a  man  of  considerable  edu- 
cation, intelligence,  and  business  capacity.  He  had  brothers  and 
friends  living  in  the  neighborhood  of  his  wife's  friends  in  Ireland. 
He  could  have  gone  there,  and  demonstrated  to  them  and  the  world 
that  he  had  reformed,  and  that  it  was  safe  and  proper  for  his  wife 
to  resume  cohabitation  with  him.  It  was  his  duty  to  do  this,  unless 
he  was  justified  in  considering  her  letter  of  1868  as  a  final  dismis- 
sal, irrespective  of  a  change  in  his  habits.     And  this  brings  us  to 
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the  consideration  of  the  eflfect  upon  the  rights  of  the  parties  of  the 
letter  in  question. 

In  order  to  give  the  deserted  spouse  a  right  to  a  divorce  on  ac- 
count of  the  desertion,  it  must  have  been  against  the  wish  and  con- 
sent of  such  deserted  spouse.  This  is  the  well-settled  rule.  But  it 
is  manifest  from  all  the  cases,  and  especially  from  Sargent  v.  Sar- 
gent, 36  N.  J.  Eq.  644,  reversing  the  same  case  in  33  N.  J.  Eq.  204, 
that  the  disposition  of  the  Court  is  not  to  consider  the  conduct  and 
words  of  the  wife  very  strongly  against  her  in  such  cases.  Cornish 
V.  Cornish,  23  N.  J.  Eq.,  208;  Bowlby  v.  Bowlby,  25  N.  J.  Eq.,  406 
570.  The  husband,  in  this  case,  must  have  understood  the  letter  aj 
justifying  the  separation  on  the  ground  of  his  cruelty  to  her.  Read  ir 
the  light  of  the  evidence  in  this  case,  it  said,  in  effect :  "I  have  lived 
with  you,  and  suffered  from  your  cruelty,  for  six  long  years,  and 
more.  I  have  been  a  faithful,  loving  wife,  and  have  tried 
my  best  to  induce  you  to  refrain  from  drink,  and  be  a  kind 
husband.  I  have  failed  and  have  no  hope  that  you  will  ever 
reform.  Therefore,  I  cannot  see  you,  or  again  trust  myslf 
in  your  power."  Now,  clearly,  under  the  canon  above 
cited,  a  woman  who  leaves  her  husband  because  it  is  un- 
safe for  her  to  cohabit  with  him,  and  under  such  circum- 
stances as  to  make  him,  and  not  her.  the  deserter,  does  not  consent 
to  such  desertion.  To  hold  the  affirmative  of  such  proposition  is  to 
destroy  the  canon  itself.  Hence  it  follows  that  if  the  husband  does 
not,  before  the  lapse  of  the  statutory  period,  so  amend  his  ways 
as  to  render  it  safe  for  his  wife  to  resume  cohabitation,  her  right  to 
a  divorce  becomes  fixed.  The  burden  of  proving  such  reformation 
is  on  the  offending  party.  I  think  the  defendant  has  failed  to  over- 
come thie  burden  so  resting  on  him.  I  am  very  far  from  satisfied 
that  at  any  time  within  three  years  from  September,  1868,  it  would 
have  been  safe  for  his  wife  to  live  with  him.  But,  conceding  that 
petitioner's  rights  did  not  become  fixed  before  defendant's  alleged 
reformation,  the  question  still  remains  as  to  the  effect  of  his  subse- 
quent conduct.  He  says  he  made  no  effort  to  regain  her  esteem 
and  confidence  because  he  considered  her  letter  of  1868  as  a  final 
dismissal.  I  have  already  shown  that  he  did  not  at  the  time  so  con- 
sider it,  but  claims  to  have  made  repeated  efforts  to  see  and  com- 
municate with  her  within  the  ensuing  three  years ;  and  I  am  well 
satisfied  that  he  failed  in  those  attempts  simply  and  solely  because 
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those  who  surrounded  his  wife,  and  those  whom  he  employed  as 
intercessors,  were  well  satisfied  that  he  had  not  reformed,  and  that 
they  would  be  inflicting  an  injury  on  the  wife  by  bringing  them  to- 
gether. I  have  no  doubt  Mr.  Best  may  have  promised  him  to  make 
eflforts  on  his  visits  to  Ireland,  to  bring  about  a  reunion,  but  I  do 
not  believe  that  he  really  endeavored  to  do  so.  The  hearing  was 
adjourned  in  order  to  enable  the  petitioner  to  produce  Mr.  Best  as 
a  witness,  but  she  did  not  do  so,  and  I  am  satisfied  that  it  was  not 
her  fault  that  he  was  not  produced.  I  am  further  satisfied,  from  all 
the  circumstances,  that  if  the  defendant  had  been  able  to  satisfy  his 
wife's  friends  that  he  was  reformed  he  could  have^  gained  access  to 
her.  Still,  if  the  letter  in  question  should  properly  be  construed  as 
a  final  dismissal,  regardless  of  any  change  in  his  habits,  then  the  pe- 
titioner must  be  considered  as  consenting  to  the  separation,  and  can- 
not ask  for  a  decree  by  reason  of  his  failure  to  return  after 
his  reformation.  But  I  do  not  think  the  document  is 
properly  subject  to  such  construction.  It  would  perhaps 
have  been  more  satisfactory  if  she  had  said  in  so  man> 
words,  that  when  he  reformed,  and  made  himself  a 
safe  person  for  a  woman  to  live  with,  she  would  resume  cohabita- 
tion. But  I  do  not  think  the  omission  of  such  expression  alters  the . 
rights  of  the  parties.  The  fault  of  the  husband  was  his  cruel  treat- 
ment of  his  wife,  caused,  from  his  own  stand-point,  by  his  passion 
for  drink.  It  was  plainly  his  duty,  notwithstanding  that  letter,  if 
he  wished  to  alter  his  position  towards  his  wife,  to  remove  the  fault, 
by  refraining  from  drink,  and  by  reformation,  and  to  demonstrate 
to  his  wife  that  there  was  reasonable  ground  to  believe  that  his  re- 
formation was  permanent,  so  that  it  would  be  safe  for  her  to  resume 
cohabitation  with  him.  In  this  view  I  am  supported,  in  addition  to 
the  cases  above  cited,  by  Vice-Chancellor  Bird's  opinion  in  Grant 
V.  Grant,  36  N.  J.  Eq.  502.  There  a  wife  left  her  husband  on  ac- 
count of  extreme  cruelty  on  his  part.  After  the  statutory  period  of 
three  years,  he  sued  her  for  divorce  on  the  ground  of  desertion.  She 
set  up  in  answer  that  she  had  not  deserted  him,  but  that  she  was 
justified  in  leaving  him  on  account  of  his  cruelty.  It  appeared  that 
shortly  after  the  separation  he  promised  to  behave  better  in  the  fu- 
ture, and  begged  her  to  come  back.  She  declined  in  a  letter  couched 
in  language  expressing  quite  as  strong  a  determination  not  to  live 
with  him.  or  to  see  him  again,  as  the  letter  of  the  petitioner  in  this 


Digitized  by 


Google 


Wii.s6n  v.  W11.SON  '  207 

case.  The  husband,  in  the  case  above  cited,  made  no  further  effort 
to  induce  his  wife  to  return  to  him.  The  learned  vice-chancellor  held 
that  his  conduct  in  that  respect  was  not  satisfactory,  and  that  he 
ought  not  to  have  considered  his  wife's  letter  as  final,  but  should 
have  made  further  efforts  to  induce  her  to  return,  and  that  his  con- 
duct under  the  circumstances,  amounted  to  a  consent  to  the  contin- 
uance of  the  separation. 

I  come,  therefore,  to  the  conclusion  that  the  petitioner  is  en- 
titled to  her  divorce  on  two  grounds :  Pirst,  That  she  was  entirely 
justified  in  separating  herself  from  her  husband ;  that  his  treatment 
of  her  was  so  cruel,  and  so  long  continued  and  persistent,  as  to  ren- 
der the  separation  desertion  in  his  part,  under  the  canon  above  laid 
down ;  and  that  it  would  have  been  unsafe  for  her  to  return  to  him 
at  any  time  within  three  years  after  the  separation ;  and  that  her 
right  to  a  divorce  then  became  fixed.  Second,  If,  however,  the 
husband's  cruelty  was  not  of  such  intensity  as  to  amount  to  deser- 
tion, still  it  was  such  as  to  justify  the  wife  in  temporarily  separating 
herself  from  him,  and  it  was  his  duty  to  seek  a  return.  This  he 
did  not  do,  but  for  many  years  remained  entirely  passive,  manifest- 
ing no  interest  in  her  welfare,  or  desire  to  resume  marital  rela- 
tions. This,  under  the  circumstances,  constituted  desertion,  and 
entitles  the  wife  to  a  decree. 

Lister  v.  Lister,  65  Eq.,  109;  55  Atl.,  1093;  If  at  the  time  of  offering 
to  return  to  live  with  his  wife,  the  husband  was  in  fact  living  in  adultery, 
or  if  he  willingly  permitted  his  wife  to  remain  under  the  impression  that  he 
was  living  in  adultery,  the  offer  cannot  be  considered  as  made  in  good  faith, 
or  such  an  offer  as  the  wife  was  bound  to  accept  as  terminating  the  deser- 
tion. 


WILSON  V.  WILSON. 
Chancery,  66  Eq.,  237 ;  57  Atl.,  552. 

Action  by  Henrietta  M.  J.  Wilson  against  John  E.  Wilson.  Judg- 
ment for  plaintiff. 

Stevenson,  V.  C.  In  this  ex  parte  case  the  master  reports  that 
the  defendant  has  been  guilty  of  willful  and  continued  desertion  for 
more  than  two  years,  but  further  reports  that  such  desertion  has  not 
been  obstinate — that  the  separation  has  not  been  against  the  will  of 


Digitized  by 


Google 


208  Cas^  on  Domestic  Rei«ations 

the  petitioner.  The  petitioner  excepts  to  the  report,  and  the  ques- 
tion is  thereby  raised  whether  the  state  of  the  petitioner's  mind  dur- 
ing the  separation  has  been  so  far  that  of  assent  as  to  bar  her  suit. 
In  my  opinion,  the  evidence  does  not  show  such  assent  on  the  part 
of  the  petitioner,  the  wife,  as  would  be  necessary  to  prevent  the 
conduct  of  the  defendant,  the  husband,  from  constituting:  the  mat- 
rimonial offense  defined  in  our  statute  as  a  cause  of  divorce.  The 
defendant  had  grossly  violated  his  duty  to  the  petitioner.  The  evi- 
dence fully  sustains  the  master  in  reporting  that  the  defendant  had 
"failed  to  contribute,  as  he  should  have  done,  to  the  support  of  his 
wife,  and  family ;  ♦  *  *  that  he  was  lazy,  and  satisfied  to  live  with 
his  wife  at  her  expense."  The  defendant's  drunkenness  and  idle- 
ness interfered  with  the  industrious  efforts  of  the  petitioner  to  sup- 
port her  family,  including  her  worthless  husband,  by  dressmaking 
and  keeping  a  boarding  house.  When  the  defendant  failed  to  pay 
the  rent  for  the  house,  and  the  necessities  of  the  petitioner's  condi- 
tion induced  her  to  put  a  boarder  in  the  room  which  the  defendant 
had  for  a  time  occupied  by  himself,  he  refused  to  accept  the  nar- 
row quarters  which  appear  to  have  been  the  best  which  the  peti- 
tioner could  furnish  to  him,  and  he  therefore  deserted  the  peti- 
tioner, left  the  home  which  she  was  providing  for  him  with  the 
avowed  intention  of  permanently  remaining  away  where  he  could 
be  accommodated  more  to  his  taste.  He  left  her  to  struggle  with 
somewhat  hard  conditions  of  life  alone.  He  has  remained  away, 
and  his  state  of  mind  is  not  open  to  any  doubt.  He  plainly  indicat- 
ed that  he  would  not  return  to  his  wife  and  live  under  the  concK- 
tions  created  by  his  own  violation  of  duty,  and  it  does  not  appear 
that  he  would  return  under  any  conditions.  He  has  expressed  no 
penitence,  no  regret,  no  purpose  or  desire  to  live  with  his  wife  and 
even  try  to  perform  his  duty  to  her.  An  injured  wife,  under  such 
circumstances,  is  not  bound  to  invite  her  husband  back — ^to  invite 
him  to  return  and  resume  a  career  of  brutality,  drunkenness,  or 
other  misconduct,  which  has  made  her  life  miserable.  It  is  the  duty 
of  the  husband  to  repent,  and  signify  his  repentance  to  his  wife. 
Cases  like  the  present  one,  where  a  husband  has  ended  a  long  period 
of  persistent  violation  of  duty  to  his  wife  by  willfully  deserting  her 
and  by  remaining  so  separated  from  her  for  two  years,  involve 
several  nice  questions  in  regard  to  the,  effect  of  the  wife's 
state    of    mind    as    affecting    her    right    to    a    divorce.    It     is 
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well  settled  that  the  duty  of  the  deserted  wife  to  invite  her  husband 
back  is  not  measured  by  the  rule  which  is  applied  to  the  case  of  the 
;  deserted  husband.    Sargent  v.  Sargent.  36  N.  J.  Eq.  644;  Costill  y. 
Costill,  47  N.  J.  Eq.  346.  21  Atl.  35. 

Where  the  wife  is  the  deserted  party,  the  examination  of  her 
state  of  mind  during  the  continuance  of  the  desertion  involves  the 
discussion  of  two  questions :  First.  Whether  the  assent  of  the  wife 
has  in  any  degree  caused  the  continuance  of  the  desertion.  Sec- 
ond. Assuming  that  the  assenting  mind  of  the  wife  has  not  in  the 
slightest  degree  caused  the  continuance  of  the  desertion,  must  it  be 
deemed  to  bar  her  from  making  any  complaint  under  the  principle 
volenti  non  fit  injuria?  The  evidence  in  this  case  does  not  justify 
the  inference  that  the  desertion  of  the  defendant  has  been  in  the 
slightest  degree  caused  by  the  petitioner's  state  of  mind.  He  prob- 
ably, if  he  is  a  fairly  intelligent  man,  has  inferred  that  his  deser- 
tion was  submitted  to  by  his  wife  .with  entire  cheerfulness,  in  view 
of  the  presumption,  which  she  had  a  right  to  entertain,  that  his  re- 
turn would  be  accompanied  by  the  same  gross  and  continuous  vio- 
lation of  duty  on  his  part  which  he  had  formerly  committed.  Not 
a  fact  is  presented  from  which  this  derelict  husband  could  properly 
have  drawn  the  inference  that,  if  he  had  returned  to  his  wife  with 
even  a  promise  of  reform,  he  would  not  have  been  gladly  received. 
The  question  of  importance  in  this  case,  however,  is  whether  the 
state  of  mind  of  the  petitioner  with  reference  to  the  continued  sep- 
aration of  her  husband  from  her  has  been  of  such  a  character  that 
»ne  must  be  deemed  as  consenting  to  the  matrimonial  offense  of 
which  she  now  complains.  Where  the  acquiescence  of  the  wife  in 
the  continued  desertion  of  her  husband  arises  from  a  reasonable 
belief  on  her  part  that,  in  case  her  husband  should  come  back  to 
live  with  her,  he  would,  notwithstanding  any  efforts  on  her  part  to 
effect  his  reformation,  resume  a  course  of  conduct  grossly  violative 
of  his  duty  to  her,  and  causing  her  constant  physical  or  mental  suf- 
fering, such  acquiescence  is  not  a  voluntary  consent  to  the  matri- 
monial offense  of  desertion.  It  is  practically  a  consent  obtained 
by  duress.  The  doctrine  of  constructive*  desertion  applied  to  cases 
where  the  husband  drives  the  wife  from  his  home  by  cruelty,  and 
thus  causes  a  separation,  would  be  entirely  untenable  as  a  part  of 
our  divorce  law  if  the  consent  of  the  injured  wife  to  the  continu- 
ous separation  in  such  cases  could  be  deemed  a  voluntary  consent 
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so  as  to  bar  her  suit.  When  a  husband  has  persistently  treated  his 
wife  with  extreme  cruelty,  and  then  has  been  ^ilty  of  willful  and 
continued  desertion  of  his  wife  for  the  statutory  period,  it  would 
be  a  most  astonishing  condition  of  the  law  if  he  could  defeat  his 
wife's  suit  for  divorce  by  eliciting  from  her  a  confession  that  she 
not  only  acquiesced  in  the  separation,  but  preferred  that  it  should 
continue.  What  the  wife  in  fact  does  in  such  a  case  is  simply  to 
make  a  choice  between  two  evils.  As  between  having  a  husband 
living  with  her  and  beating  her  every  day  and  having  the  same  hus- 
band living  away  from  her,  she  naturally  prefers  the  latter  condi- 
tion. 

I  shall  not  undertake  to  formulate  any  definition  of  the  nature 
and  extent  of  the  husband's  violation  of  duty  to  his  wife  which  will 
prevent  her  acquiescence  in  his  desertion  of  her  from  operating  as 
a  bar  to  her  suit  for  a  divorce.  It  would  seem  that  the  measure  of 
the  husband's  guilt  need  not  equal  that  which  is  necessary  to  justi- 
fy the  wife  in  leaving  his  home,  and  then  to  enable  her  to  main- 
tain a  suit  for  divorce  on  the  ground  of  his  desertion.  Where  a 
drunken,  lazy  husband  has  chosen  to  spend  his  earnings  in  dissi- 
pation while  he  has  been  boarded  and  lodged  at  the  home  main- 
tained by  his  industrious  wife,  and  then  at  length,  when  his  ac- 
commodations fail  to  satisfy  his  demands,  has  willfully  deserted  his 
wife,  in  my  opinion  the  consent  of  the  wife  to  such  separation, 
whicli  has  not  in  the  slightest  degree  caused  its  continuance,  does  not 
bring  her  within  the  scope  of  the  maxim  volenti  non  fit  injuria. 

Nor  does  it  seem  necessary  in  this  case  to  discuss  the  question 
how  far  the  deserted  wife  is  under  an  obligation  to  endeavor  to 
procure  the  reformation  of  her  husband,  so  that  their  life  together 
might  be  free  from  the  evils  from  which  she  formerly  has  suffered. 
There  is  no  evidence  in  this  case  that,  if  the  petitioner  had  made 
every  effort  within  her  power  to  reform  her  husband,  such  efforts 
would  have  been  attended  with  the  slightest  chance  of  success.  The 
evidence  seems  to  justify  the  inference  that  the  defendant,  after  his 
desertion  of  his  wife,  abandoned  himself  to  drunkenness  and  idle- 
ness ;  that  he  had  no  desire  to  reform :  that  he  entertained  the  most 
vindictive  feelings  towards  his  wife;  and  that  no  persuasions  from 
her  could  have  changed  his  character  or  the  motives  and  sentiments 
which  governed  his  life. 

In  the  very  careful  and  accurate  report  of  the  master  it  is  point- 
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ed  out  that  the  petitioner  says  in  her  testimony,  when  referring  to 
the  separation  of  herself  and  her  husband,  "one  was  too  stubborn 
to  give  in  to  the  other.".  The  petitioner,  however,  immediately  goes 
on  to  explain  that  the  stubbornness  to  which  she  referred  related 
to  her  preference  to  have  a  husband  who  had  treated  her  as  had  the 
defendant  remain  away  from  her  as  long  at  least  as  there  was  no 
prospect  of  any  reformation  on  his  part.  The  true  meaning  of  the 
witness  was  brought  out  more  fully  by  the  master  when  the  petition- 
er was  recalled  for  the  last  time.  Being  asked  why  she  had  never 
done  an3rthing  to  bring  about  a  reconciliation,  she  answered :  "Well, 
in  the  first  place,  because  he  said  he  would  never  live  with  me  again ; 
and  the  next  reason,  because  I  knew  that  he  wouldn't  be  any  sup- 
port to  me  at  all.  He  wasn't  doing  an3rthing  to  help  himself,  and  I 
knew  that  it  was  against  my  business,  because  I  had  lost  some  of 
my  people  on  account  of  his  conduct,  and  I  was  afraid  that  if  he 
Came  back  I  wouldn't  be  able  to  make  a  living  at  all."  The  witness 
further  testified  that  the  above  were  the  "main  reasons"  why  she 
did  not  undertake  to  bring  about  a  reconciliation  with  her  husband. 
It  is  plain  that  her  reasons  were  sound  and  sufficient.  She  saw,  in 
brief,  no  hope  of  any  reformation  on  the  part  of  her  husband,  so 
that  to  bring  him  back  to  her  home  would  only  replace  a  burden  of 
labor  and  misery  upon  her  life.  And  yet,  further  answering  the 
master,  the  petitioner  went  on  to  testify  that,  if  her  husband  had 
come  back  to  her.  she  would  have  taken  him  in. 

A  number  of  cases  in  this  court  and  in  the  Court  of  Errors  and 
Appeals  support  or  suggest  the  views  which  I  have  expressed,  and 
I  know  of  no  New  Jersey  case  which  stands  at  present  as  a  prece- 
dent to  the  contrary.  Sargent  v.  Sargent,  supra ;  McVickar  v.  Mc- 
Vickar,  46  N.  J.  Eq.,  490,  19  Atl.,  249,  19  Am.  St.,  Rep.  422 ;  Smith 
V.  Smith,  55  N.  J.  Eq.,  222,  37  Atl.,  49;  Van  Wart  v.  Van  Wart.  57 
N.  J.  Eq.,  598,  41  Atl.,  965;  Jerolaman  v.  Jerolaman  (Ch.)  54\Atl., 
166.  In  Smith  v.  Smith,  supra.  Vice  Chancellor  Pitney  holds  "that 
the  state  of  mind  of  the  complainant,  having  been  caused  by  the 
misconduct  of  the  defendant,  is  no  bar  to  her  right  to  a  divorce 
against  him  on  accoimt  of  his  willful  and  continued  desertion."   '• 

I  shall  advise  that  tne  petitioner  is  entitled  to  a  divorce. 
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COE  V.  COE. 

Chancery,  68  Eq.,  IS7;  59  Atl.,  1059. 

Suit  by  Catherine  E.  Coe  against  Elwood  Coe  for  divorce.  De- 
cree for  complainant. 

Pitney,  V.  C.  The  suit  is  by  a  wife  against  her  husband  for  a 
divorce  from  the  bonds  of  matrimony  on  the  ground  of  desertion. 

The  parties  were  married  in  this  state  in  April,  1900.  The  de- 
fendant was  a  resident  of  Morristown,  and  engaged  in  some  sort 
of  labor  there.  The  wife  was  a  native  of  Morris  County,  and  her 
parents  resided  there,  but  she  was  living  in  Brooklyn,  where  she  had 
employment  in  a  millinery  establishment.  After  her  marriage  she 
continued  in  her  emplo)rment,  and  to  live  in  Brooklyn,  until  some 
time  in  the  month  of  June,  1900,  her  husband  visiting  her  on  Sat- 
urdays and  Sundays.  In  June  of  that  year  he  left  Morristown  to 
seek  employment  in  Pennsylvania.  She,  becoming  enceinte,  gave 
up  her  employment  a  month  or  two  later,  lived  temporarily  for  a 
month  or  two  with  her  sister  in  Morris  County,  and  in  October  g^ve 
birth  to  a  child,  the  fruit  of  the  marriage.  She  rarely  heard  from 
her  husband,  and  he  sent  her  no  money.  As  soon  as  she  was  able 
to  work  she  sought  employment  and  obtained  it,  notwithstanding 
the  incumbrance  of  her  child,  with  a  Mrs.  Hatton,  in  East  Orange, 
N.  J.,  and  has  maintained  her  position  ever  since.  The  child  died  in 
the  fall  of  1901.  She  corresponded  with  her  husband  during  this 
period,  and  up  to  middle  of  the  year  1903.  He  seems  to  have  set- 
tled down  in  the  neighborhood  of  Pittsburg,  and  to  have  had,  what 
with  proper  conduct  would  have  proven,  a  reasonably  remunerative 
position  as  conductor  on  a  trolley  street  railroad,  but  he  did  not 
keep  it  long,  and  then  attempted  several  other  employments,  but 
never  with  any  success.  A  careful  perusal  of  the  letters  he  wrote 
to  his  wife  satisfies  me  that  his  want  of  success  was  due  entirely  to 
his  own  misbehaviour,  mainly  in  the  matter  of  indulging  at  inter- 
vals in  intoxicants.  In  one  of  +iis  letters  he  admits  that  he  had  had 
at  times  a  surplus  of  money  in  his  pocket  but  that  he  had  spent  it  in 
drink.  Such  letters  as  he  wrote/  were  very  affectionate,  and  con- 
tained frequent  promises  to  reform,  save  money,  and  come  East, 
but  at  no  time  when  he  received  his  weekly  or  monthly  pay  did  he 
ever  divide  it  or  send  one  cent  ix>  his  wife.    His  letters  were  full  of 
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kisses,  btit  TiD  money.  On  the  contrary,  on  two  or  three  occasions 
he  asked  his  wife  to  send  him  money,  which  she  was  wise  enough 
not  to  do-  The  letters  which  she  wrote  to  him  are  not  produced,, 
nor  did  she  keep  copies,  but,  judg^ing  of  their  contents  from  his  an- 
swers thereto  and  her  evidence,  I  think  it  fair  to  infer  that  they 
were  those  of  an  affectionate  wife,  and  that  she  was  continuously 
expressing  a  desire  that  he  should  return  and  perform  his  marital 
duties  towards  her,  both  in  the  way  of  support  and  love.  But  ini 
the  year  1903  she  became  satisfied  that  her  desires  were  hopeless,, 
and  that  her  husband  had  not  the  force  of  will,  if  he  had  the  sin- 
cere desire,  to  act  towards  her  as  a  husband  should. 

The  learned  master  seems  to  think  that  the  wife  was  acquiescing 
in  her  husband's  staying  away  up  to  the  summer  of  IQ03,  which  was 
less  than  two  years  before  the  petition  was  filed,  and  that  the  de- 
sertion did  not  take  place  until  that  late  day.  I  am  unable  to  agree 
with  him  in  that  result.  I  think  the  tendency  of  the  proof  is  to 
show  that  she  was  all  the  while  as  insistent  as  a  wife  should  be  that . 
the  husband  should  do  something  for  her,  and  that  was  all  that  she 
could  do.  The  duty  of  the  husband  to  love  and  support  his  wife  is 
a  practical  duty,  and  is  not  performed  by  a  manifestation  of  sen- 
timent without  corresponding  conduct.  Hence  a  mere  writing  of 
love  letters  and  the  making  of  promises,  unaccompanied  by  a  single 
practical  act,  amount  to  nothing.  The  failure  to  try  in  earnest  to 
do  anything  in  the  way  of  supporting  and  loving  his  wife  is  deser- 
tion, no  matter  how  much  the  party  may  indulge  in  affectionate 
language,  and  send  kisses  by  the  thousand,  in  writing.  The  inten- 
tion and  resolution  of  a  husband  to  save  money  for  the  benefit  of 
his  wife  which  is  too  weak  to  resist  the  temptation  to  spend  that 
money  on  himself  is  of  no  legal  value,  and  cannot  count  in  the  way 
of  counteracting  his  absolute  neglect  to  provide  for  her.  I  am  sat- 
isfied that  the  defendant  husband  from  time  to  time  had  money 
which  he  might  have  sent  to  his  wife.  I  am  satisfied,  also,  that  if 
he  had  had  the  simple  resolution  of  mind  to  live  with  and  support 
his  wife,  which  the  nature  of  the  marriage  contract  required  of  him,, 
he  could  have  done  something  towards  such  support.  The  hus- 
band's conduct  from  the  start  was  that  of  a  deserter  of  his  wife,, 
and  its  character  of  willfullness  became  fixed  when  he  had  shown 
by  his  conduct  that  he  had  not  a  resolution  strong  enough,  even  if 
he  had  a  sincere  desire,  to  do  even  a  part  of  his  duty.    And  I  think 
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the  evidence  shows  that  the  desertion  became  willful  more  than  two 
years  before  the  petition  was  filed. 

The  attitude  of  the  wife  was  not  that  of  acquiescence  in  the  pro- 
longed absence  and  neglect  of  her  husband.  It  went  no  further 
than  to  consent  to  his  making  an  honest  attempt  to  provide  her  with 
a  home  and  proper  support.  This,  I  find,  he  failed  to  do.  The 
question  of  the  duty  of  the  deserted  spouse  to  seek  out  the  desert- 
er and  ask  a  retmion  has  no  place  in  the  facts  of  this  case. 

For  these  reasons,  I  am  of  the  opinion  that  the  exceptions  must 
be  sustained  and  a  decree  of  divorce  granted,  and  I  will  so  advise. 

Provost  V.  Provost,  71  Eq.,  204;  63  Atl.,  619;  The  husband  was  of  dis- 
sipated habits ;  he  lost  a  good  position  which  made  it  impossible  for  him 
to  support  his  wife  in  their  home  of  comparative  luxury.  They  were  com- 
pelled to  give  up  this  home  and  she  positively  refused  to  live  with  him 
unless  he  should  provide  again  and  maintain  her  in  a  home  as  good  as 
the  one  which  they  had  quit.  The  wife's  petition  for  divorce  on  the  ground 
df  desertion  was  dismissed,  the  Court  saying  "A  wife  must  accept  the  situa- 
tion that  her  husband  is  able  to  maintain  and  she  cannot  refuse  to  live 
with  him  because  of  his  inability  to  support  her  in  the  way  she  demands, 
tiiat  is,  she  cannot  do  so  and  then  charge  the  husband  with  desertion." 


LAING  V.  LAING. 

Chancery.    21  Eq.,  248. 

•  The  Chancellor.  The  complainant  petitions  for  a  divorce  on 
account  of  the  willful,  continued,  and  obstinate  desertion  of  her 
husband  for  more  than  three  years.  In  August,  1865,  she  left 
the  defendant,  her  husband,  to  whom  she  had  been  married  for 
seventeen  years,  and  has  since  lived  apart  from  him.  She  alleges 
that  she  was  compelled  to  leave  him  on  account  of  his  cruel  treat- 
ment of  her,  of  his  continued  intemperance,  and  because  he  pro- 
vided no  support  for  herself  and  her  family. 

It  is  claimed  that  such  compulsory  leaving,  although  the  going 
away  is  her  act,  amounts  to  a  desertion  on  the  part  of  the  husband. 

It  is  a  recognized  principle,  that  when  a  husband  treats  his 
wife  with  such  cruelty  or  violence  that  she  is  obliged  to  leave  him 
for  safety,  or  to  avoid  personal  injury,  this  compulsory  flight 
amounts  to  a  desertion  by  him;  and  if  he  does  not  seek  his  wife, 
and  try  to  persuade  her  to  return  with  promises  of  amendment. 
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that  such  absence,  if  continued  for  the  requisite  tim^,  is  a  wilful 
and  obstinate  desertion  on  his  part. 

But  if  she  leaves  him  because  he  is  intemperate,  improvident, 
fails  to  support  her,  or  because  his  bad  temper  or  intemperance 
makes  her  home  disagreeable,  this  is  not  a  desertion  on  his  part. 
Habitual  dnmkenness  is  not,  in  this  state,  a  ground  of  divorce. 
It  would  become  such  substantially,  if  the  doctrine  should  be  es- 
tablished that  a  wife  might  leave  her  husband  for  it,  and  then 
have  a  divorce  on  the  ground  that  he  deserted  her.  Even  extreme 
cruelty  is  not  a  ground  of  divorce  a  vinculo;  and  a  much  less 
degree  of  cruelty  would  justify  a  divorce  a  mensa  et  thoro,  than  it 
would  require  to  convert  a  leaving  him  by  the  wife,  into  a  desertion 
by  the  husband.  And  to  convert  a  leaving  by  the  wife  into  a 
desertion  by  the  husband,  she  must  go  away  for  her  own  safety, 
and  to  protect  herself  from  his  violence.  The  causes  of  divorce 
in  this  state  are  ample,  and  I  feel  no  inclination  to  increase  or 
extend  them  by  judicial  construction. 

The  defendant  was,  no  doubt,  an  intemperate  and  improvident 
man,  and  in  his  fits  of  drunkneness  did  sometimes  abuse,  threaten 
and  strike  his  wife.  She  had  twice  before  left  him  on  these 
accounts,  remained  away  for  a  few  months,  and  then  returned  to 
live  with  him,  or  received  him  with  her.  He  once  knocked  her 
down,  once  pulled  her  hair,  several  times  had  pinched  and  pushed 
her;  but  he  had  inflicted  no  serious  injury,  and  after  this  treatment 
she  had  condoned  it,  and  lived  with  him  again.  There  does  not 
appear  to  have  been  any  new  violence  or  cruelty,  or  threats  of 
violence,  that  was  the  cause  of  her  leaving. 

She  had  become  tired  of  a  continued  life  of  discomfort  with  a 
reckless,  imtemperate  husband,  who  neither  provided  for  her  sup- 
port or  his  own,  and  whose  demeanor  and  conduct  in  his  fits  of 
drunkenness,  was  an  annoyance  and  disgrace  to  her  and  her  chil- 
dren, and  on  this  account  she  left  him.  These  circumstances  may 
have  justified  her  in  leaving  him,  but  they  do  not  amount  to  the 
extreme  cruelty  that  would  justify  a  divorce  a  mensa  et  thoro, 
much  less  do  they  authorize  her  to  convert  her  leaving  into  a 
desertion  by  him,  and  entitle  her  to  a  divorce  for  it.  There  are 
thousands  of  cases  where  one  party  could  leave  the  other  and 
justify  it,  on  stronger  grounds  than  these,  and  thousands  of  divorces 
would  be  added  to  numbers  now  too  large.  There  are  many  who 
constantly  endure    what    the    complainant    left   her   husband    for. 
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Undoubtedly,  blows  and  personal  violence  are  sufficient  to  author- 
ize a  judicial  separation,  but  they  must  be  such  as  indicate  cruelty 
op  malignity.  A  single  blow  given  in  a  fit  of  passion  and  repented 
of,  or  in  a  drunken  spree  when  reason  was  dethroned,  does  not 
amount .  to  extreme  cruelty ;  nor  does  it,  in  many  situations  and 
circumstances  of  life,  even  if  repeated  several  times  in  the  course 
of  a  few  years. 

Upon  a  careful  consideration  of  the  evidence,  in  which  I  have 
not  been  aided  by  the  views  of  counsel,  I  do  not  think  that  the 
complainant  has  established  a  case  in  which  she  was  compelled 
for  safety  to  leave  the  defendant,  so  as  to  convert  her  leaving  into 
a  willful  desertion  by  him. 

The  prayer  of  the  petition  must  be  denied. 

Talmer  v.  Palmer,  22  Eq.,  88.  (There  may  be  cases,  no  doubt,  where  a 
wUlful  and  malicious  refusal  by  a  husband  to  permit  a  wife,  who  is  discharg- 
ing her  own  duties,  to  share  with  him  such  means  of  support  as  he  may  have, 
may  be  held  to  be  an  expulsion  from  his  house  and  constitute  a  desertion.) 
But  the  meagre  disclosure  of  facts  and  circumstances  in  this  case  falls  very 
far  short  of  warranting   such   conclusion  here. 

Smithldn  v.  Smithldn,  62  Eq.,  161 ;  49  Atl.,  815 :  "Now,  there  is  no  doubt 
at  all  that  a  man  who  would  habitually  strike  and  spit  in  the  face  of  his 
wife  would  be  guilty  of  such  x:ruelty  as  would  justify  her  in  separating 
herself  from  him,  and  would,  after  the  expiration  of  two  years,  in  the 
absence  of  express  contrition  on  his  part,  lay  a  foundation  for  a  divorce  on 
the  ground  of  desertion.  Scarcely  a  greater  indignity  could  be  offered 
than  by  the  last-named  act.  So  revolting  is  it  that  courts  have  regarded 
it  alone,  or  with  very  slight  additional  acts,  sufficient  to  constitute  cruelty. 
1  Bish.  Mar.  &  Div.,  §  748.  It  is  hardly  conceivable  that  a  woman  would 
indulge  in  such  conduct  under  any  provocations  and,  if  she  should  do  so 
without  great  provocation,  no  man  should  be  compelled  to  live  with  her. 
Blows  by  a  woman  with  the  hand  would  not,  as  a  rule,  injure  or  be  re- 
garded as  extreme  cruelty;  but,  if  such  blows  were  accompanied  with 
the  other  disgusting  act,  it  would  in  my  judgment,  amount  to  extreme 
cruelty.  And  this  cruelty,  although  the  wife  were  ^compelled  by  the  husband 
to  leave  his  house  on  this  account,  would  perhaps  constitufe  desertion  by 
her." 

Weigand  v.  Weigand,  41  Eq.,  202;  3  Atl.,  699.  "A  husband  who 
refuses  to  love  and  cherish  his  wife,  and  excludes  her  from  his  heart,  and 
gives  his  love  to  another  woman,  and  desecrates  his  wife's  home  by  living 
there  in  adultery  with  such  other  woman,  so  completely  deprives  his  wife 
of  every  substantial  conjugal  right,  and  so  wantonly  dishonors  her,  as  to 
break  every  bond  and  sever  every  tie  that  ever  existed  between  them. 
They  are  still  husband  and  wife,  but  so  far  apart  that  their  separation  is  more 
eflFectual  and  unalterable  than  it  would  be  if  he  had  driven  his  wife  from 
his  door  with  blows  and  stripes.    ♦    ♦    ♦ 

In  my  judi^ment,  the  statute  should  be  construed  to  give  a  wife  a  right  of 
arction  against  her  husband  whenever  she  separates  from  him  under  such 
circumstances  as  will  enable  a  third  person  to  maintain  an  action  against 
him  for  necessaries  furnished  to  her." 

Stiles  V.  Stiles,  52  Eq.,  446;  29  Atl.,  162.  An  adultery  committed  outside 
of  the  home  is  not  desertion. 
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;  TAYLOR  V.  TAYLOR  * 

Court  of  Errors  and  Appeals.     73  Eq.,  745;  70  Atl.,  323. 

On  appeal  from  a  decree  of  the  Court  of  Chancery,  advised  by 
Vice  Chancellor  Learning,  who  delivered  the  following  opinion : 

"This  is  a  bill  filed  by^  the  complainant,  under  the  statute,  for 
a  decree  for  the  payment  of  alimony.  The  husband  denies  the 
material  allegations  of  the  bill,  and  files  a  cross-bill  in  which  he 
seeks  a  divorce  from  his  wife  on  the  ground  of  desertion. 

"Now,  the  second  branch  of  this  case  is  entirely  independent, 
and  is  practically  the  same  as  though  it  were  an  independent  suit, 
in  that  the  husband  claims  a  divorce  against  his  wife  by  reason  of 
this  desertion.  The  law  touching  the  desertion  which  entitled  the 
husband  to  a  decree  of  divorce  against  his  wife  is  defined  quite 
as  accurately  as  the  law  touching  alimony.  The  subject  has  been 
before  the  courts  as  frequently,  or  more  frequently,  than  almost 
any  other  breach  of  the  law,  and  I  have  before  me  at  this  time 
an  outline  of  all,  or  nearly  all,  of  the  leading  cases  upon  the 
subject,  and  I  will  refer  to  them  briefly  in  order  to  define  what  I 
consider  to  be  the  settled  law  of  this  state  that  the  facts  in  this 
case  may  be  applied  to  the  law.  The  statute  provides  that  the 
desertion  must  be  willful,  continued,  and  obstinate.  In  the  case 
of  Taylor  v.  Taylor,  28  N.  J.  Eq.,  207,  Vice  Chancellor  Van  Fleet 
lays  down  the  rule  that,  under  this  statute,  three  elements  must 
concur  to  constitute  a  desertion  willful,  continued,  and  obstinate: 
First,  cessation  of  cohabitation;  second,  an  intent  in  the  mind 
of  the  defendant  to  desert;  and,  third,  that  the  separation  was 
against  the  will  of  complainant.  In  that  case  Vice  Chancel- 
lor Van  Fleetf  reviews  four  earler  decisions  which  fully  sustain 
the  view  taken  by  the  learned  Vice  Chancellor,  and  among  others 
the  case  of  Bowlby  v.  Bowlby,  25  N.  J.  Eq.,  406,  which  was  a 
decision  rendered  by  Vice  Chancellor  Dodd,  and  afterwards  affirmed 
by  the  Court  of  Errors  and  Appeals.  Since  the  decision  of  Vice 
Chancellor  Van  Fleet  in  Taylor  v.  Taylor,  the  view  there  so  tersely 
defined  has  been  followed  by  our  courts  in  a  great  many  cases, 
and  the  view  always  laid  down  and  which  will  be  found  to  under- 
lie and  form  the  ground  work  of  all  cases  in  that,  to  entitle 
the    husband    to    a    divorce    upon  the  ground  of    desertion,  the 

♦  Part  of  the  opinion  is  omitted. 
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separation  must  be  against  his  will,  and  that  a  failure  upon  his 
part  to  attempt  to  induce  his  wife  to  return  makes  the  desertion 
of  the  wife  willful  and  continued,  but  destroys  the  element  of 
obstinacy;  and  I  think  the  views  expressed  by  the  courts  in  the 
various  cases  may  be  said  to  entirely  concur  in  that  feature  which 
requires,  on  the  part  of  the  husband,  some  effort  to  induce  the 
wife  to  return,  else  the  obstinacy  required  by  the  statute  does  not 
exist. 

"I  am  not  prepared  to  say  that  no  case  can  be  conceived  where 
the  husband  could  not  procure  a  divorce  upon  the  ground. of  deser- 
tion without  having  made  some  effort  to  procure  the  return  of 
his  wife,  but  I  am  prepared  to  say  that  such  a  case  must  be  an 
extreme  one,  if  it  can  in  fact  exist,  and  that  this  is  not  that  kind 
of  a  case.  It  is  undoubtedly  true  that,  where  it  is  perfectly  clear 
that  any  attempt  upon  the  part  of  the  husband  to  induce  his  wife 
to  return  would  be  unavailing,  he  would  be  excused  from  that 
duty,  provided  his  heart  was  right,  but,  if  the  going  away  of  the 
wife  was  to  any  degree  caused,  or  provoked  by  him,  if  he  can  in 
any  sense  be  said  to  be  chargeable  with  misconduct,  even  though 
not  in  such  degree  as  to  justify  her  conduct,  then  there  is  upon 
him  the  most  powerful  duty  to  use  his  utmost  effort  to  get  her  to 
return,  and  upon  that  the  authorities  are  entirely  at  rest. 

"The  views  which  I  have  expressed  are  what  I  consider  the 
settled  law  of  this  state,  and  will  be  found  embodied  in  the  follow- 
ing cases:  Rittenhouse  v.  Rittenhouse,  29  N.  J.  Eq.,  274;  Trail 
V.  Trail,  32  N.  J.  Eq.,  231 ;  Hankinson  v.  Hankinson,  33  N.  J.  Eq., 
66;  Loux  v.  Loux,  57  N.  J.  Eq.,  561,  41  Atl.,  358;  Van  Wart 
V.   Van  Wart,  57   N.  J.   Eq.,   598,  41    Atl.,  965;  Hall   v.   Hall, 

60  N.  J.  Eq.,  469,  46  Atl.,  866,  which  is  a  decision  of  the  Court  of 
Errors  and  Appeals;  Edwards  v.   Edwards,  69  N.  J.   Eq.,   522, 

61  Atl.,  531,  a  decision  by  our  present  Chancellor;  Ojserkis  v. 
Ojserkis,  62  Atl.,  113,  a  decision  rendered  in  this  court  by  the 
late  Vice  Chancellor  Grey ;  and  Meier  v.  Meier,  a  decision  by  this 
present  Chancellor,  reported  in  68  N.  J.  Eq.,  9,  59  Atl.,  234.  In 
Van  Wart  v.  Van  Wart,  Vice  Chancellor  Stevens  gives  what  to 
my  mind  is  a  fair  statement  of  the  summary  of  the  authorities 
in  the  following  language : 

"  *It  seems  plain  to  me  that  the  desertion  in  this  case,  though 
it  may  have  been  willful,  was  not  "obstinate."  It  was  not  persisted 
in  against  the  effort  or  influence  of  the  husband  to  bring  it  to 
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an  end.  Obstinate  persistence  on  the  part  of  the  wife  was  want- 
ing, because  the  advances  and  concessions  which  the  husband,  as 
a  just  man,  ought  to  have  made  to  terminate  it,  were  also  wanting. 
Such  advances  and  concessions  were  the  prerequisite  of  any  ob- 
stinate persistence  against  them.' 

"Again  he  says : 

'*  'In  considering  what  effort  or  concession  must  be  made  in 
any  given  case,  the  conduct  of  the  parties  toward  each  other  must 
be  considered.  It  is  obvious  that  more  effort  and  concession  will 
be  required  of  one  whose  conduct  actually  produces  or  contributes 
to  produce  the  desertion  than  of  one  who  is  blameless.  If  the 
party  deserted  is  not  in  fault,  and  effort  to  induce  the  deserting 
party  to  return  would  probably  prove  unavailing,  it  need  not  be 
shown.  In  general  it  may  be  said  that  that  desertion  is  to  be  adjudged 
obstinate,  which  has  resisted  such  effort  or  concession  as  the  party 
alleging  such  desertion  ought,  under  the  particular  circumstances 
of  the  case,  to  have  made  to  bring  it  to  an  end.' 

"The  effort  upon  the  part  of  the  cross-complainant  in  this  case 
to  bring  the  desertion  of  his  wife  to  an  end  does  not  appear  to 
have  been  made  at  all.  I  cannot  believe  that  his  conduct  has 
been  so  blameless  or  so  praiseworthy  as  to  exonerate  him  from  any 
attempt  whatever,  or  even  from  a  desire  for  his  wife  to  return 
to  him,  and  he  has  testified  that  he  has  no  such  desire.  While 
I  have  already  stated  that  the  letter  written  at  the  instance  of 
Judge  Wescott  does  not  to  my  mind  give  a  true  expression  of  the 
feelings  or  sentiments  of  the  wife,  and  while  I  think  the  husband 
was  justified  in  regarding  that  letter  as  a  letter  with  a  purpose 
other  than  the  purpose  expressed  on  its  face,  yet  the  duty  was 
there  upon  the  part  of  the  husband  to  take  no  chance  that  his 
refusal  to  meet  any  proffer  upon  the  part  of  his  wife  to  terminate 
the  desertion  should  be  the  thing  that  stood  in  the  way  of  reconcili- 
ation, and  I  am  obliged  to  conclude  that  under  the  law,  as  I  under- 
stand it,  and  as  I  have  undertaken  to  define  it,  I  am  unable  to 
advise  a  decree  in  favor  of  the  cross-complainant. 

"The  relations  between  these  parties  are  indeed  unfortunate, 
and  it  might  perhaps  be  better  for  both  if  they  were  separated, 
but  that  is  a  question  which  I  am  not  permitted  to  deal  with.  I 
am  obliged  to  apply  the  law  as  I  conscientiously  believe  it  exists, 
and  under  the  law  as  it  exists  I  do  not  feel  justified  in  awarding 
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alimony  or  in  awarding  to  the  defendant  a  decree  of  divorce  on 
the  ground  of  desertion. 

"A  decree  will  be  prepared  accordingly.  There  will  be  no 
costs  taxed,  but  I  will  allow  a  counsel  fee  to  the  complainant  of 
$50." 

Per  Curiam.  Complainant  filed  a  bill  against  her  husband  under 
the  statute  for  a  decree  requiring  him  to  pay  alimony.  He  filed 
a  cross-bill  praying  for  divorce  on  the  ground  of  desertion.  By 
the  final  decree  both  bills  were  dismissed.  From  so  much  of  the 
decree  as  dismisses  the  complainant's  bill  she  appeals.  Defendant 
has  not  appealed. 

We  concur  in  the  views  expressed  by  Vice  Chancellor  Leaming 
so  far  as  they  relate  to  the  disnrissal  of  complainant's  bill,  and 
the  decrfee  in  that  respect  will  therefore  be  affirmed. 


PURNELL  V.  PURNELL. 
Court  of  Errors  and  Appeals.    70  Atl.,  187. 

Appeal  from  Court  of  Chancery. 

Petition  for  divorce  by  John  W.  Pumell  against  Maud  Dickerson 
Pumell.  From  a  decree  granting  a  divorce,  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Stevenson,  V.  C,  of  the  court 
below : 

"In  this  case,  as  I  indicated  at  the  close  of  the  argument,  the 
testimony  satisfies  my  mind  that  in  the  summer  of  1902,  this  man 
and  wife  were  living  in  a  state  of  separation,  wholly  on  account 
of  the  fault  of  the  wife.  She  had,  as  I  think  the  testimony  clearly 
showed,  willfully  and  obstinately  remained  away  from  the  home 
which  her  husband  provided  for  her.  It  was  a  good  home,  the 
providing  of  which  was  a  full  discharge  of  his  duty  to  her.  It 
was  the  home  where  he  had  lived,  and  where  his  work  lay.  The 
young  wife  preferred  to  live  in  New  York.  She  declined  to  go 
down  to  this  place,  Pine  Brook  I  think  it  was  called,  and  share 
the  life  that  her  husband  there  livecl.  These  are  colored  people, 
but  unusually  intelligent.  The  man  was  well  educated.  He  is  a 
teacher.     He  was  earning  a  good,  fair,  living,  and  he  had  a  nice 
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little  home  in  this  country  place,  and  my  mind  rested  very  firmly 
upon  the  conclusion  that  this  wife  was  guilty  of  gross  miscon- 
duct— ^an  entirely  inexcusable  violation  of  her  duty  to  her  husband^ — 
in  remaining  away  from  him.  She  undertook  to  dictate  their  mode 
of  life,  to  say  where  they  should  live,  and  to  compel  him  to  come 
to  her,  when  it  was  her  duty  to  go  to  him.  The  testimony  indicates 
that  it  would  have  been  difficult  for  him  to  live  elsewhere.  There 
might  be  great  risk  in  his  going  elsewhere.  The  absence  of  the 
wife  without  justification  naturally  had  brought  about  an  estrange- 
ment between  them.  Their  relations  were  not  friendly,  and  this 
unfriendly  state  of  mind,  as  I  have  said,  was  wholly  due,  in  my 
judgment,  to  the  misconduct  of  the  wife.  What  they  were  quar- 
reling about  is  indicated  beyond  any  doubt  by  this  brief  note,  pro- 
duced here  by  the  wife  in  th  handwriting  of  the  husband,  which 
she  received  by  mail  July  15,  1902,  to  *Maud  Pumell — I  am  willing 
to  support  you  only  at  the  hopie  I  have  provided.  J.  W.  Pumell.' 
It  does  not  indicate  a  very  affectionate  feeling  in  this  husband  to- 
wards his  wife,  but  the  wife  was  to  blame  for  that.  This  note 
unmistakably  shows  what  the  position  of  this  man  was.  *You  come 
to  me,  and  live  in  the  home  that  I  have  provided,  and  I  will  receive 
you.  I  will  not  support  you  elsewhere.'  The  note  strongly  indicates 
that  she  was  seeking  to  compel  her  husband  to  support  her  where 
she  wanted  to  live,  apart  from  him.  Now  then,  that  being  the 
situation  of  affairs,  we  have  to  deal  with  the  single  interview  that 
is  proved  to  have  taken  place  between  this  couple  after  this  note 
was  written. 

"In  October,  1902,  about  three  months  after  the  note  was  writ- 
ten, the  husband  was  maintaining  this  little  home,  a  furnished 
house,  entirely  comfortable,  and  the  wife  appeared  on  the  scene, 
without  giving  him  any  warning.  She  says  she  came  to  stay.  She 
brought  with  her  a  suit  case  and  a  valise,  and  she  brought  with 
her  the  infant  child  of  the  couple.  She  came  with  her  mother.  She 
drove  some  10  or  12  miles,  and  suddenly  appeared  at  the  house, 
and  then  the  wife  went  in,  was  followed  by  her  mother;  and  the 
driver,  the  witness  William  Oby,  was  near  enough  to  hear  what 
was  first  said,  or  what  was  said  at  the  early  part  of  the  interview. 
Now  the  wife  desires  the  court  to  believe  that  she  went  there  in 
good  faith,  accepting  the  reasonable  demand  of  the  husband,  in- 
dicated by  this  letter,  that  she  should  return  to  him;  that  she 
proffered  herself  ready  to  return,  and  the  husband  repelled  her. 
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and  practically  told  her  that  he  did  not  care  where  she  went.  The 
wife's  mother  is  not  produced,  because  she  is  dead.  The  husband 
gives  an  entirely  different  account  of  this  interview.  He  says  that 
the  wife  appeared  suddenly  with  the  child,  and  demanded  that  he 
should  make  arrangements  for  the  support  of  the  child.  It  is 
conceded  that  the  wife  went  bade  to  the  carriage,  got  in,  and  the 
husband  gave  the  driver  $5,  with  which  to  pay  the  fare  which  was 
due  from  these  passengers,  and  the  balance  was  to  be  given  to 
the  wife,  and  the  driver  says  that  he  did  give  the  balance  to  the 
wife  later. 

"Now,  if  the  wife's  story  is  true,  no  doubt  the  husband's  action 
for  divorce  entirely  fails.  If  the  wife's  story  is  true  of  what 
occurred  in  October,  although  she  had  been  entirely  to  blame  up 
to  that  time,  although  she  was  obstinately  refusing,  without  any 
justification  whatever,  to  accept  the  home  which  her  husband  pro- 
vided, yet  if  in  October  she  went  there,  and  tendered  herself  ready 
and  willing  to  accept  his  proposal  and  live  with  him,  that  is  the 
end  of  this  man's  case.  After  a  very  careful  consideration  of 
the  testimony,  however,  I  am  satisfied  that  the  wife's  story  is 
entirely  false;  that  the  husband's  story  is  substantially  true  that 
the  wife  went  to  this  place  in  October,  not  to  make  a  bona  fide 
effort  to  have  a  reconciliation  and  to  accept  the  home  which  her 
husband  had  provided,  but  that  she  went  there  to  demand  that  the 
husband  should  do  something  for  her  and  her  child.  Now,  in  the 
first  place,  all  the  probabilities  favor  that  view.  I  now  treat  the 
story  of  the  wife  and  the  story  of  the  husband  as  flatly  contradic- 
tory on  this  crucial  point,  and  we  have  to  discover  where''  the 
truth  lies.  In  my  judgment  the  true  conclusion  from  the  evidence 
is  that  the  husband  is  telling  the  truth.  The  wife  being  in  the 
wrong,  it  seems  to  me  that  the  burden  of  proof  is  upon  her  to 
show  that  she  changed  her  attitude,  and  notified  her  husband 
of  her  willingness  to  return.  I  do  not  think  that  she  shifts  the 
burden  by  merely  showing  that,  without  any  notification  to  her 
husband,  she  drove  in  a  carriage,  with  her  child  and  a  suit  case 
and  a  bag,  to  his  residence  and  had  an  interview  with  him,  and 
then  drove  back  in  the  carriage,  which  remained  waiting  for  her 
during  the  call.  The  important  question  is  what  took  place  between 
this  couple  upon  this  occasion.  The  story  that  the  wife  tcUs 
seems  to  be  a  somewhat  unnatural  one.  This  note  of  July  15, 
1902,  shows  precisely  what  the  position  of  the  husband  was  *I 
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am  willing  to  support  you/  he  says — *I  am  willing  to  support  you — 
but/  he  adds,  'only  at  the  home  I  have  provided/  and  that  was 
within  his  right.  This  woman  had  this  letter  in  her  possession. 
Why  should  she  secretly,  without  notice  to  the  husband,  pack  her 
things  in  a  valise,  and  the  child's  clothing  in  a  suit  case,  and  drive 
with  her  mother  lo  miles,  and  drop  in  upon  the  husband  at  this 
time?  She  had  this  note  in  her  possession,  and  knew  perfectly 
well  what  his  position  was;  that  he  was  ready  to  take  her  back 
and  keep  her  in  this  home  which  he  had  provided.  She  under- 
takes to  make  us  believe  that  she  went  back  secretly,  without 
giving  her  husband  notice,  for  fear  that  he  would  avoid  her.  In 
my  judgment  that  is  highly  improbable.  The  wife  produced  here, 
as  a  witness  to  corroborate  her,  another  colored  man,  the  hack 
driver,  apparently  an  intelligent  young  man,  who  is  friendly  to 
her  beyond  all  doubt.  He  knew  her  and  was  a  playmate  of  hers 
at  school,  when  they  were  children.  He  says  that  he  did  not 
know  the  husband.  He  drove  this  woman  and  her  mother  these 
ID  miles  for  the  accomplishment  of  this  purpose,  whatever  it  was, 
and  he  stopped  very  near  the  door,  and  he  heard,  as  he  tells  us, 
what  occurred  at  the  early  part  of  the  conversation  between  the 
wife  and  the  husband,  when  she  went  in  the  door.  While  I 
cannot  now  from  memory  repeat  what  was  said  then,  and  I  have 
no  notes  of  the  testimony,  tihe  substance  of  it  is  this:  That  he 
heard  the  wife  made  the  bold  demand:  'What  are  you  going 
to  do  for  me  or  for  the  child.'  That  exactly  agrees  with  the 
husband's  testimony  that  this  woman  came  there,  dropped  upon 
him,  not  in  order  to  accept  his  offer  and  live  with  him,  but  to 
demand  what  he  would  do  about  this  child,  which  she  was  very 
anxious  to  have  cared  for.  There  are  other  circumstances  in  the 
case  which  corroborate  the  story  of  the  husband,  which  I  shall 
not  detail. 

"I  kept  this  case  under  advisement  in  order  to  consider  whether 
the  husband  was  guilty  of  a  violation  of  duty  in  not  subsequently, 
after  this  interview,  inviting  his  wife  to  return.  It  was  upon 
that  point  alone  that  I  kept  the  case  for  consideration,  and  now, 
having  considered  it,  I  am  thoroughly  satisfied  that  the  husband 
was  relieved  of  any  duty  to  again  invite  his  wife.  The  rule  in 
this  class  of  cases  is  laid  down  in  the  case  of  Hall  v.  Hall,  60 
N.  J.  Eq.,  469 ;  46  Atl.,  866,  by  the  Court  of  Errors  and  Appeals. 
I  read  from  the  opinion  of  Mr.  Justice  Gummere,  on  page  470  of 
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60  N.  J.  Eq.,  and  page  866  of  46  Atl. :  'That  a  desertion,  in 
order  to  be  obstinate,  must  be  persisted  in  against  the  willingness 
of  the  injured  party  to  have  it  concluded  is  declared  by  our  cases; 
and  ordinarily,  when  the  husband  has  by  his  conduct  towards  his 
wife  contributed  in  any  degree  to  her  original  desertion,  the  law 
requires  that  he  should  evidence  that  willingness  by  making  ad- 
vances or  concessions  to  his  wife  as  might  be  reasonable  to  induce 
her  to  return  to  him.'  It  will  be  observed  that  the  Chief  Justice 
here  is  dealing  with  the  case  where  the  husband  was  in  part  re- 
sponsible for  the  separation,  whereas  the  case  before  this  court 
now  is  one  where  the  conclusion  of  fact  is  reached  beyond  doubt 
that  the  husband  was  not  responsible,  in  any  degree  whatever,  for 
the  separation.  Chief  Justice  Gummere  proceeds:  'But  the  law 
.does  not  impose  this  duty  upon  the  husband,  in  every  case,  rigidly 
and  without  regard  to  the  facts  and  circumstances  by  which 
it  is  surrounded.  The  husband  is  bound  to  make  such  advances 
and  concessions  only  where  there  is  reasonable  ground  to  suppose 
that  such  action  on  his  part  will  terminate  the  wife's  desertion. 
Where  it  is  manifest  from  the  circumstances  under  which  the 
desertion  took  place,  or  from  her  temper  and  disposition,  or  from 
any  other  fact  in  the  case,  that  honest  effort  on'  the  husband's 
part  to  terminate  the  separation  would  be  unavailing,  or  if  suc- 
cessful in  bringing  the  desertion  to  an  end,  would  be  so  only  tem- 
porarily, the  duty  of  making  it  does  not  exist' — citing  cases.  That 
is  the  rule  which  I  think  disposes  of  the  present  case.  In  my 
judgment,  under  the  circumstances,  this  husband  had  no  reason 
to  suppose  that  any  bona  fide  invitation  on  his  part  to  the  wife 
would  bring  her  back.  She  had  persistently,  during  a  long  period 
of  time,  obstinately  maintained  the  position  that  she  would  not 
come  to  him.  She  wanted  him  to  provide  for  her  somewhere  else. 
She  had  his  letter,  which  was  a  standing  invitation  to  return. 
"The  conclusion  is  that  a  decree  for  divorce  will  be  advised." 
Per  Curiam.  The  decree  under  review  herein  should  be  affirmed, 
for  the  reasons  expressed  by  Vice  Chancellor  Stevenson. 

Newing  v.  Newing,  45  Eq.,  498 ;  18  At!.,  166.  Even  when  the  wife's  deser- 
tion is  wilful  without  the  husband's  fault,  if  she  repents,  the  husband's  silence 
to  the  wife's  requests  makes  the  husband  the  deserter. 

Van  Wart  v.  Van  Wart,  57  Eq.,  598;  41  Atl.,  965.  The  amount  of  the 
husband's  effort  must  be  proportioned  to  the  husband's  contribution  to  the 
desertion. 


Digitized  by 


Google 


Close  v,  Closk  225 

Barrett  v.  Barrett,  zi  Eq.,  29.    The  husband's  efforts  must  be  sincere,  not 
made  to  lay  the  foundation  of  a  suit. 

Howell   V.   Howell,   63  Eq.,   293;   49  Atl.,   586.     Mere   fond   expressions 
whkh  belie  acts  will  not  be  deemed  sufficient. 


2.  From  Bed  and  Board. 

a.  Pot  Adultery  or  Desertion  or  Extreme  Cruelty. 

CU)SE  V.  CLOSE. 

Court  of  Errors  and  Appeals.     25  Eq.,  526. 

Van  Syckel,  J.  This  is  an  appeal  from  the  decree  of  the  Chan- 
cellor refusing  to  grant  Ellen  M.  Close,  the  complainant,  a  divorce 
from  bed  and  board  for  alleged  cruelty  on  the  part  of  her  husband. 

It  is  very  difficult  to  give  any  affirmative  definition  which  will 
express,  with  entire  accuracy,  the  meaning  of  extreme  cruelty  in 
our  statute  concerning  divorce.  The  courts,  both  in  England  and 
in  this  country,  having  refrained  from  laying  down  any  inflexible 
rule  which  should  serve  as  a  standard  by  which  to  adjudge  all  cases. 

The  weight  of  authority  is,  that  the  injury  actually  inflicted  or 
reasonably  apprehended,  must  be  bodily  harm,  in  distinction  from 
mere  mental  suffering.  I  Hagg.  C.  R.,  35;  2  Phill.,  iii;  28  Eng. 
L.  &  Eq.,  603;  Law  Rep.,  i  Prob.  &  Div.,  295;  Saxt.  Ch.,  474; 
I  Gr.  Ch.,  459;  3  Stockt.,  195;  5  C.  E.  Green,  97. 

The  injury  may  be  either  to  the  safety  of  the  person,  or  to 
the  health  of  the  aggrieved  party,  and  it  is  not  necessary  that  it 
be  actually  inflicted;  it  is  sufficient  if  it  be  reasonably  apprehended. 
Nor  can  any  rigid  rule  be  prescribed  to  define  the  extent  of  the 
violence,  actual  or  apprehended,  which  will  justify  judicial  inter- 
ference. 

Each  case  as  it  arises  must  be  determined  by  the  sound  discretion 
of  the  court,  according  to  the  circumstances  which  attend  it.  Slight 
abuse  of  the  person,  accompanied  by  opprobrious  language,  which 
would  imperil  the  health  of  a  refined  and  delicate  wife,  might  be 
endured  with  comparative  unconcern  by  one  of  a  less  sensitive 
nature. 

In   Cook  V.   Cook,   3    Stockt.,    195,   there   was   a   single  act  of 
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personal  violence,  not  of  an  aggravated  character,  but  the  wife  was 
in  feeble  health,  and  the  husband  called  her  a  dirty  whore,  and 
told  her  she  ought  to  have  her  head  broken,  and  she  would  get 
it  unless  she  cleared  out.  The  Chancellor  held  that  he  would 
not  be  governed  by  the  degree  of  personal  violence  actually  used, 
and  that  this  evidence  showed  such  a  reasonable  apprehension  of 
bodily  hurt  as  would  entitle  the  complainant  to  relief. 

In  Graecen  v.  Graecen,  i  Green's  Ch.,  459,  the  divorce  was 
granted  without  any  proof  of  actual  violence;  and  in  the  later 
case  of  Thomas  v.  Thomas,  5  C.  E.  Green,  97,  the  actual  violence 
was  such  as,  if  repeated,  would  not  have  endangered  life  or  limb, 
but  the  separation  was  decreed  because  the  conduct  of  the  husband 
was  aggravated  by  the  application  of  vile  epithets  to  the  wife. 

In  Kelly  v.  Kelly,  Law  Rep.  2  Probate  and  Divorce  Causes, 
31,*  the  Judge  Ordinary  declared  that,  "if  force,  whether  physical 
or  moral,  is  systematically  exerted  by  the  husband,  with  the  view 
of  bending  the  wife  to  his  authority,  in  such  a  manner,  to  sucli 
a  degree,  and  during  such  a  length  of  time  as  to  break  down  her 
health,  and  render  serious  malady  imminent,  the  interference  of 
the  law  cannot  be  justly  withheld  by  any  court  which  affects  to 
have  charge  of  the  wife's  personal  safety."  On  appeal  to  the  full 
court  (Id.  59. )»  this  declaration  was  approved,  the  court  saying 
that  the  evidence  of  actual  injury  was  so  slight,  that  they  treated 
the  case  as  one  in  which  there  was  an  absence  of  any  proof  of 
such  physical  violence  as  would  justify  a  decree. 

Without  intending  to  adopt  the  view  taken  in  the  case  last 
cited  as  the  law'  of  this  court,  it  may  be  remarked  that,  if  it 
is  examined  in  the  light  0/  principle,  it  would  be  difficult  to  show 
its  unsoundness.  If  the  body  is  the  only  thing  to  be  regarded  in 
these  cases,  and  the  purpose  and  object  of  the  court  is  to  avert 
from  the  wife  injury  to  her  life,  members,  or  health,  there  is 
no  reason  why  the  husband  should  be  permitted  to  inflict  an  injury 
in  one  way  which  he  would  be  restrained  from  doing  in  another. 

Without  attempting  to  give  a  definition  of  legal  cruelty  applicable 
to  all  cases,  I  think  it  may  be  safely  said  that,  where  the  husband 
has  been  guilty,  or  there  is  reasonable  ground  to  apprehend  that 
he  will  be  guilty,  of  any  actual  violence  which  will  endanger  the 
safety  or  health  of  the  wife,  or  where  he  has  inflicted  upon  her 
any  physical  injury  accompanied  by  such  persistent  exhibition  of 
ill-feeling  and  opprobrious  epithets  as  will  endanger  her  health. 
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or  render  her  life  one  of  such  extreme  discomfort  and  wretched- 
ness as  to  incapacitate  her  to  discharge  the  duties  of  a  wife,  the 
degree  of  separation  should  be  pronounced.  Whetheif  in  a  case 
of  extreme  hardship,  in  the  absence  of  any  actual  or  apprehended 
physical  injury,  she  will  be  remitted  for  the  redress  of  her  griev- 
ances to  the  domestic  forum,  must  be  left  for  adjudication  when 
the  case  presents  itsplf. 

Cook  V.  Cook,  32  Eq.,  475.  Where  a  wife  has  discovered  that  the  hus- 
band is  infected  with  a  loathsome  disease  she  is  justified  in  refusing  to 
permit  intercourse.  If  the  husband  knows  or  has  reason  to  believe  that  he 
IS  infected  and  persists  in  intercourse,  he  is  guilty  of  extreme  cruelty  for 
which  a  divorce  will  be  decreed. 


CHAPTER  VL 

Jurisdiction. 

I.  Matrimonial  Action  An  Action  Quasi  In  Rem. 

LISTER  V.  LISTER. 

Chancery.    97  Atl,  170. 

Suit  by  Minnie  Lister  against  George  T.  Lister  for  maintenance 
under  section  26  of  the  Divorce  Act.  Heard  on  bill,  answer,  and 
proofs  taken  in  open  court,  and  decree  for  complainant. 

Stevenson,  V.  C.  i.  There  are  two  defenses  and  two  only  which 
are  set  up  in  the  defendant's  amended  answer,  or  in  any  way 
suggested  by  the  evidence,  viz,\  (i)  That  the  defendant  before 
the  filing  of  the  bill  obtained  an  absolute  divorce  from  complain- 
ant in  the  state  of  Nevada;  and  (2)  that  after  this  suit  was 
brought  in  this  court  the  defendant  paid  the  complainant  $400, 
which  she  agreed  to  receive  "in  full  settlement  of  all  claims." 

[/,  2]  2.  I  shall  not  undertake  to  discyss  in  detail  the  evidence 
pertinent  to  the  controversy  between  the  parties  in  relation  to 
the  defendant's  Nevada  divorce.  That  divorce,  or  attempted 
divorce,  in  my  judgment  was  a  perfectly  plain  case  of  gross  fraud 
upon  the  laws  of  New  Jersey,  and  also  the  laws  of  Nevada.  The 
alleged  divorce  must  be  treated  by  the  courts  of  the  state  of  New 
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Jersey  as  null  and  void  on  two  grounds  which  will  be  hereinafter 
stated. 

The  coilple  were  domiciled  in  New  Jersey  before  their  marriage, 
and  after  their  marriage  continued  to  be  domiciled  in  this  state 
until  the  month  of  January,  1908,  when  the  defendant  abandoned 
his  wife  and  went  to  the  state  of  Nevada,  where  he  took  up  his 
abode  in  a  hotel  at  Reno.  About  two  days  .after  the  expiration 
of  the  necessary  six  months,  he  commenced  a  suit  .for  an  absolute 
divorce  in  the  Nevada  court  against  his  wife,  who  remained  in 
New  Jersey,  alleging  as  the  ground  for  such  divorce  extreme 
cruelty  inflicted  upon  him  by  her.  Although  the  defendant's 
petition  or  complaint  does  not  state  where  the  alleged  cruel  acts 
were  committed  by  his  wife,  the  inference  is  absolute  that  such 
acts  must  have  been  committed  in  the  state  of  New  Jersey,  so 
that  the  whole  cause  of  action,  whatever  its  nature  might  be, 
arose  in  the  state  of  New  Jersey.  Extreme  cruelty  is  not  a  ground 
for  a  decree  of  absolute  divorce  in  New  Jersey.  The  complain- 
ant, the  defendant  in  the  Nevada  divorce  action,  was  served  with 
notice  of  the  suit  and  a  copy  of  the  complaint  in  the  state  of  New 
Jersey,  and  thereupon  attorneys  practicing  in  Nevada  were  retained 
to  represent  her  in  the  suit.  It  is  alleged  on  behalf  of  the  com- 
plainant that  the  Nevada  attorneys  went  beyond  their  instructions 
and  appeared  generally  for  the  complainant  and  defended  the  suit ; 
whereas,  their  retainer  was  limited  in  its  character.  There  certainly 
is  evidence  which  indicates  that  the  complainant's  interests  were 
not  wisely,  if  honestly,  cared  for  in  the  Nevada  suit;  but  in  this 
case  we  must  accept  the  proposition  that  the  complainant,  the 
defendant  in  the  divorce  suit,  upon  being  served  in  New  Jersey 
with  full  notice  of  the  Nevada  suit  against  her,  voluntarily  appeared 
by  Nevada  attorneys  and  defended  the  suit  on  the  merits. 

The  divorce  suit  came  to  a  final  hearing  three  or  four  months 
after  its  commencement,  and  the  decree  of  divorce  was  granted 
on  December  19,  1908.  Two  days  after  the  decree  was  granted, 
the  defendant  left  the  state  of  Nevada,  met  the  woman  in  Colorado 
on  whose  account  he  deserted  his  wife,  and  went  through  a  cere- 
mony of  marriage  with  her  on  the  24th  day  of  December,  1908. 
The  defendant  has  never  returned  to  the  state  of  Nevada,  but 
has  of  late  resided  in  the  city  of  Chicago  with  his  alleged  new  wife 
by  whom  he  has  had  two  children.  The  total  period  of  the  de- 
fendant's sojourn  in  the  state  of  Nevada  for  the  purpose  of  ob- 
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taining  a  divorce  was  not  more  than  six  days  in  excess  of  the 
statutory  period  of  six  months,  and  the  period  of  a  few  months 
thereafter  ending  when  the  decree  was  obtained.  No  evi  'ence,  ex- 
cept the  defendant's  own  testimony,  was  produced  before  this  court 
to  show  that  the  defendant  engaged  hona  fide  in  any  business  in 
the  state  of  Nevada,  or  established  any  permanent  relations  with 
that  state,  or  its  business,  and  the  testimony  of  the  defendant  him-n 
self  on  these  subjects  was  exceedingly  meager  and  altogether  un- 
satisfactory.   The  following  is  part  of  his  cross-examination: 

"Q.  You  were  going  to  stay  there  [in  Nevada]  all  your  life? 
A.  Not  necessarily.  Q.  You  were  going  to  make  that  your  home? 
A.  Yes,  sir ;  for  a  while  until  I  got  well." 

The  complainant  is  directly  corroborated  by  two  witnesses  in 
her  positive  testimony  that  the  defendant,  shortly  before  he  deserted 
his  wife  in  New  Jersey,  offered  her  money  to  induce  her  to  submit 
to  a  divorce,  and  threatened  that  if  she  did  not  consent  he  would 
go  to  another  state  and  get  a  divorce  from  her.  This  testimony 
outweighs  the  defendant's  uncorroborated  denial. 

Without  stating  further  details,  it  is  sufficient  for  present  pur- 
poses to  state  the  conclusion  of  fact  that  this  is  a  typical  case  of 
a  fraudulent  Nevada  divorce  based  upon  a  false  representation 
of  residence  in  that  state,  and  the  record  indicates  that  practically 
no  effort  is  made  in  the  Nevada  courts  to  expose  and  repel  these 
emigrants  from  other  states,  who  by  fraud  and  perjury  impose 
themselves  upon  the  state  of  Nevada  as  hona  fide  residents,  resi- 
dents animo  manendi. 

[3]  3-  The  first  ground  upon  which  this  Nevada  divorce  will 
be  held  void  in  New  Jersey  is  based  upon  our  law  as  it  now 
exists,  and  as  it  existed  prior  to  the  enactment  of  the  Divorce 
Act  of  1907.  It  is,  I  think,  the  established  law  of  this  state  that 
jurisdiction  of  a  court  to  grant  a  divorce  from  the  bond  of  matri- 
mony cannot  rest  in  the  slightest  degree  upon  the  consent  of  either 
of  the  parties  to  the  marriage,  or  of  both  of  them.  Any  divorce 
granted  by  a  court  in  a  foreign  state  in  which  neither  of  the 
parties  was  a  bona  fide  resident  would,  I  think,  be  treated  as 
void  by  the  courts  of  New  Jersey,  even  although  neither  of  the 
parties  was  at  any  time  a  resident  of  this  state.  Of  course,  it 
is  not  necessary  to  lay  down  such  an  extreme  proposition  in  this 
case,  because  the  complainant  was  domiciled  in  New  Jersey,  the 
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rtiatrimonial  domicile  was  here,  and  the  defendant's  pretended 
change  of  domicile  and  residence  was  a  fraud  and  a  sham. 

[4,  3]  A  divorce  suit  is  a  suit  in  rem.  The  term  "res"  is  one 
of  somewhat  wide  content,  and  it  embraces  not  only  lands  and 
chattels,  but  also  the  status  of  individuals  as  parent  and  child, 
husband  and  wife,  guardian  and  ward,  and  also  the  status  of  an 
individual  as  a  citizen  and  as  a  voter.  The  essential  characteristic 
of  an  action  in  rem,  I  think,  is  to  be  found  in  the  power  of  the 
state  through  the  decree  or  judgment  of  its  court  to  dispose  of 
the  subject-matter  of  the  suit,  the  res,  in  accordance  with  the 
object  of  the  suit,  whether  that  subject-matter  be  physical  prop- 
erty or  the  status  of  one  or  both  of  the  parties  litigant.  See  Am- 
paro  Mining  Co.  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq.,  197,  203;  71 
Atl.,  605.  In  actions  in  personam,  judgments  or  decrees  do  not 
ipso  facto  accomplish  the  objects  of  the  suits  in  which  they  are 
rendered.  An  execution  follows  which  may  be  abortive,  or  pro- 
ceedings may  be  taken  to  compel  the  defendant  to  do  what  he  is 
directed  to  do  by  the  decree,  which  proceedings  may  prove  to 
be  inefficacious.  Suits  for  specific  performance  of  contracts  to 
convey  real  estate  formerly  were  actions  in  personam,  and  the 
decree  only  operated  upon  the  person  and  might  never  operate 
to  give  the  complainant  the  relief  which  was  awarded  him  by 
the  decree.  Subsequent  legislation,  however,  has  in  many  states 
made  such  a  suit  an  action  in  rem  or  quasi  in  rem.  At  present, 
such  suits  when  brought  in  a  foreign  state  where  the  land  in 
question  does  not  lie,  are  purely  actions  in  personam,  although  if 
the  land  lay  in  the  state  where  the  suit  was  brought  the  action 
might  be  in  rem  or  quasi  in  rem. 

[d]  A  decree  of  divorce  operates  immediately  and  absolutely 
upon  the  status  of  the  suitor  which  is  the  res  in  the  suit.  No 
execution,  attachment,  or  contempt  proceedings  are  necessary  in 
order  to  enforce  the  decree.  From  the  very  nature  of  the  case, 
however,  a  decree  of  divorce  by  a  court  in  Nevada,  undertaking 
to  dispose  of  the  status  in  respect  of  marriage  of  spouses  who 
are  not  resident  in  the  state  would  be  a  decree  in  the  air.  A 
husband  and  wife  domiciled  in  New  Jersey,  while  passing  through 
the  state  of  Nevada  on  a  railroad  train,  certainly  could  not  get 
off  at  Reno  and  immediately  give  a  Nevada  court  jurisdiction  to 
determine  their  status  in  respect  of  marriage,  and  dissolve  their 
marriage,  even  if  the  Legislature  of  Nevada  should    undertake  to 


Digitized  by 


Google 


LisTKR  V.  Lister  231 

give  the  courts  of  the  state  such  extraordinary  powers.  An  act 
of  the  Legislature  of  a  state  undertaking  to  divorce  all  married 
persons  who  pass  through  the  state  on  a  railroad  train  would 
never  be  recognized  by  courts  of  other  states  as  having  the  slight- 
est trace  of  validity  apart  from  all  objections  to  such  legislative 
action  arising  from  federal  or  state  Constitutions.  The  state  of 
Nevada  is  powerless  by  an  act  of  its  Legislature,  or  by  a  decree 
of  its  court,  to  fix  the  status  of  a  man  or  woman  as  married 
or  unmarried,  when  such  man  or  woman  is  only  transiently  com- 
morant  within  the  borders  of  the  §tate.  The  question  whether 
a  man  is  married,  or  is  a  citizen,  or  is  a  voter,  cannot  arise  in 
the  state  of  Nevada  unless  the  man  is  a  bona  fide  resident  of  the 
state,  for  the  reason  that  it  is  of  the  nature  of  such  a  status 
that  it  pertains  to  individuals  who  are  permanently  located  in 
the  place  where  the  status  is  to  be  recognized  or  denied.  A 
spouse  commorant  in  Nevada,  but  actually  resident  in  New  Jersey, 
has  no  more  power  as  against  the  state  of  New  Jersey  to  carry 
his  status  in  respect  of  marriage,  from  the  state  of  New  Jersey 
into  the  state  of  Nevada,  so  as  to  subject  such  status  to  the 
power  and  control  of  the  state  of  Nevada  exercised  through  its 
court  by  an  action  quasi  in  rem,  than  he  had  to  lift  up  a  tract 
of  land  in  New  Jersey  which  he  owns  and  transport  it  to  the 
state  of  Nevada,  so  as  to  subject  it  to  an  action  quasi  in  rem 
in  a  Nevada  court.  Where  the  res  is  land,  it  is  manifest  that 
it  cannot  be  moved  out  of  the  state  where  it  lies;  when  the  res 
consists  of  chattels,  it  is  equally  clear  that  such  res  can  be  trans- 
ported and  located  successively  in  very  many  states,  and  thus 
made  subject  to  the  power  of  such  states  exercised  through  courts. 
Legislatures,  or  other  governmental  agents;  when  the  res  is  a 
status  in.  respect  of  marriage,  it  can  be  transported  in  a  certain 
way,  viz.,  by  transporting,  or  in  other  words,  changing  the  residence 
of  the  party  whose  status  is  under  consideration. 

[7,  8]  The  authorities,  I  think,  all  sustain  the  proposition  that 
there  is  no  principle  of  comity  which  interferes  with  the  power 
of  the  state  of  New  Jersey,  in  accordance  with  its  well-settled 
law,  to  deny  the  right  of  any  court  in  Nevada  to  determine  the 
status  of  the  defendant  in  this  case  in  respect  of  marriage,  or  to 
decree  that  he  is  an  unmarried  man  unless  he  ceased  to  be  a 
bona  fide  resident  of  New  Jersey  and  became  2L*bona  fide  resident 
of  Nevada.     Inasmuch  therefore  as  I  have  found  as  a  matter  of 
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fact  that  the  defendant  did  not  lose  his  residence  in  New  Jersey — 
never  became  a  bona  fide  resident  of  Nevada — and  that  he  com- 
mitted a  fraud  upon  the  laws  of  New  Jersey,  and  also  the  laws 
of  Nevada,  in  falsely  swearing  that  he  was  such  bona  fide  resident 
of  Nevada,  it  follows  that  the  appearance  of  the  complainant 
in  the  divorce  suit,  and  her  litigation  of  that  suit,  have  no  effect 
to  give  the  Nevada  court  jurisdiction  either  of  her  own  status, 
or  that  of  her  husband  in  New  Jersey,  in  respect  of  marriage. 

[p]  At  this  point  it  may  be  well  to  note  that,  under  the  system 
of  divorce  law  which  we  enforce  and  recognize  in  New  Jersey, 
there  is  no  such  thing  as  an  action  in  personam  for  divorce.  Every 
suit  for  divorce  of  necessity  is  an  action  in  rem,  or  to  use  perhaps 
a  more  accurate  term,  an  action  quasi  in  rem,  in  which  the  decree 
operates  immediately  and  absolutely  upon  the  res. 

[lo]  Where  the  spouses  are  residents  of  different  states,  then 
there  is  a  separate  res  which  may  be  the  subject-matter  of  a 
divorce  suit  in  each  state.  Haddock  v.  Haddock,  201  U.  S.,  577; 
26  Sup.  Ct.,  525 ;  50  L.  Ed.,  867,  873,  5  Ann.  Cas.  i,  per  White, 
C.  J.  It  seems  to  me  that  confusion  of  thought  and  consequent 
error  have  arisen  from  the  failure  to  recoginze  the  fact  that 
each  state  absolutely  controls  the  status  of  its  domiciled  citizens 
with  respect  to  marriage.  There  is  nothing  strange  in  the  notion 
that  a  man  may  be  a  married  man  in  one  state,  and  an  unmarried 
man  in  another  state.  A  woman  in  New  Jersey  may  be  recognized 
by  all  the  governmental  agents  of  that  state  as  married  to  a  man 
in  Illinois,  while  the  man  in  Illinois  may  be  recognized  by  all 
the  governmental  agents  of  that  state  as  not  married  to  the  woman 
in  New  Jersey,  but  as  unmarried  or  as  married  to  some  other 
woman.  Each  state  enforces  its  own  view  within  its  own  terri- 
tory with  regard  to  the  status  of  its  residents  who  are  permanently 
subject  to  its  power.  Where  one  of  the  two  states  undertakes 
to  divorce  the  spouse  resident  within  its  borders,  the  state  where 
the  other  spouse  resides  under  the  principle  of  comity  frames 
its  own  Code  determining  how  far  the  action  of  the  foreign  state 
shall  be  recognized  as  determining  the  matrimonial  status  of  its 
own  resident. 

In  the  Haddock  Case,  Chief  Justice  White  (201  U.  S.,  page 
570;  26  Sup.  Ct.,  page  527;  50  L.  Ed.,  page  870;  5  Ann.  Cas.,  i) 
in  his  comprehensive  and  illuminating  opinion  states  that : 

"It  has,  moreover,  been  decided  that  where  a  bona  fide  domicile 
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has  been  acquired  in  a  state  by  either  of  the  parties  to  a  marriage, 
and  a  suit  is  brought  by  the  domiciled  party  in  such  state  for 
divorce,  the  courts  of  that  state,  if  they  acquire  personal  juris- 
diction also  of  the  other  party,  have  authority  to  enter  a  decree 
of  divorce,  entitled  to  be  enforced  in  every  state  by  the  full  faith 
and  credit  clause" — citing  Cheever  v.  Wilson,  76  U.  S.  (9  Wall.), 
108 ;  19  L.  Ed.,  604. 

This  statement  of  the  learned  Chief  Justice  seems  to  be  made 
incidentally  and  to  constitute  no  essential  part  of  his  authorita- 
tive opinion. 

[ii'ij]  If  we  accept  as  our  fundamental  premise  that  a  divorce 
suit  is  a  suit  ,tn  rem,  and  that  no  appearance  or  consent  can  give 
a  court  jurisdiction  of  the  res  involved  in  the  suit,  I  am  unable 
to  perceive  the  soundness  of  the  doctrine  which  is  referred  to  by 
the  learned  Chief  Justice  as  something  "decided"  by  the  case 
above  cited.  If  a  woman,  a  resident  of  New  Jersey,  goes  volun- 
tarily into  a  Nevada  court  and  litigates  a  divorce  suit,  brought 
in  that  court  against  her  by  her  husband  who  is  a  bona  fide  resident 
of  Nevada,  I  am  unable  to  perceive  how  anything  more  than  the 
original  res,  t.  e.,  the  status  of  the  husband  in  respect  of  marriage 
in  the  state  of  Nevada,  can  be  involved.  The  other  res  which 
is  the  status  of  the  woman,  in  respect  of  marriage  in  the  state  of 
New  Jersey,  cannot  be  subjected  to,  the  jurisdiction  of  a  Nevada 
court  by  any  appearance  or  other  action  on  the  part  of  the  woman. 
According  to  the  doctrine  alleged  to  be  sustained  by  the  case 
of  Cheever  v.  Wilson,  the  full  faith  and  credit  clause  operates 
to  permit  the  New  Jersey  spouse  to  subject  her  status  in  respect 
of  marriage  in  New  Jersey  under  the  laws  of  New  Jersey  to  the 
control  of  the  Nevada  court.  Of  course,  if  the  husband  is  a  bona 
fide  resident  of  Nevada  so  as  to  give  the  Nevada  court  full  juris- 
diction in  the  state  of  Nevada  of  his  status  in  Nevada  in  respect 
of  marriage  with  his  wife  who  is  a  bona  fide  resident  of  New 
Jersey,  and  the  wife  in  good  faith  appears  and  litigates  the  Nevada 
suit,  the  state  of  New  Jersey  under  the  principle  of  comity  has 
ordained  that  the  result  of  the  Nevada  suit  in  respect  of  the  hus- 
band's status  in  Nevada  shall  also  in  many  but  by  no  means  in 
all  cases  determine  the  status  of  the  woman  in  the  state  of  New 
Jersey.  This  is  a  very  different  result  from  that  which  is  reached 
by  forcing  the  adjudication  of  the  Nevada  court  upon  the  state 
of  New  Jersey  under  the  full  faith  and  credit  clause,  simply  be- 
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cause  of  the  voluntary  appearance  of  the  New  Jersey  spouse  in 
the  Nevada  divorce  suit.  New  Jersey  must  give  full  faith  and 
credit  to  Nevada  decrees  where  the  Nevada  courts  have  jurisdic- 
tion, but  the  constitutional  mandate  does  not  expand  the  operation 
of  the  Nevada  decree  which  New  Jersey  must  respect.  The 
Nevada  decree  which  the  full  faith  and  credit  clause  commands 
New  Jersey  at  all  times  to  respect  is  the  decree  of  the  Nevada 
court  that  in  Nevada,  where  such  decree  can  be  enforced,  the 
status  of  marriage  has  been  destroyed.  In  other  words,  the  full 
faith  and  credit  clause  compels  the  state  of  New  Jersey  to  recognize 
that  the  status  of  marriage,  in  which  its  own  resident  in  New 
Jersey  is  interested,  must  be  deemed,  for  all  purposes  within  the 
state  of  Nevada,  as  having  been  dissolved.  If  the  full  faith  and 
credit  clause  can  apply  so  as  to  make  the  Nevada  decree  of  divorce 
in  the  case  under  consideration  operate  in  the  state  of  New  Jer- 
sey without  regard  to  the  New  Jersey  Code  based  on  comity,  then 
it  follows  that  the  Nevada  court  has  disposed  not  only  of  a  res 
within  its  jurisdiction,  placed  within  its  jurisdiction  by  the  bona 
fide  residence  of  one  spouse,  but  also  of  a  New  Jersey  res,  the 
status  of  the  New  Jersey  spouse  under  the  laws  of  New  Jersey, 
which  in  some  mysterious  manner  the  New  Jersey  spouse  by  vol- 
untary action  has  succeeded  in  carrying  fr6m  the  state  of  New 
Jersey  and  placing  within  the  jurisdiction  of  the  Nevada  court. 
When  the  state  of  New  Jersey  lays  down  a  Code  based  on  comity, 
under  which  a  decree  of  divorce  in  a  Nevada  court,  dissolving  a 
marriage  between  a  bona  fide  resident  of  Nevada  and  a  bona  fide 
resident  of  New  Jersey,  is  recognized  and  enforced  in  New  Jersey, 
this  is  merely  an  instance  in  which  the  state  of  New  Jersey  exer- 
cises its  own  power  over  a  certain  res  the  situs  of  which  is  in 
New  Jersey,  viz.,  the  status  in  New  Jersey  of  its  own  resident 
in  respect  of  marriage.  The  power  of  Nevada  to  control  and 
dispose  of  a  Nevada  res  is  not  extended  in  such  a  case  into  the 
State  of  New  Jersey  so  as  to  control  a  New  Jersey  res  by  the 
full  faith  and  credit  clause. 

It  has  become  a  common  practice  in  the  eastern  states,  among 
incompatible  spouses,  to  arrange  for  a  divorce  without  scandal, 
taking  advantage  of  the  laws  of  some  of  the  western  states  which 
seem  to  foster  the  divorce  industry  for  the  benefit  of  their  legal 
practitioners.  The  scheme  is  a  very  simple  one.  One  spouse  goes 
to  a  western  state,  Nevada  for  instance,  stays  six  months  at  a 
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hotel,  perhaps  making  frequent  visits  back  to  the  east,  and  then 
institutes  a  suit  for  divorce  in  Nevada.  The  other  spouse,  the  de- 
fendant, making  no  pretense  of  changing  his  or  her  domicile  from 
the  eastern  states,  retains  a  Reno  lawyer  who  enters  an  appear- 
ance and  files  an  answer,  and  thus  makes  a  show  of  defense. 
The  trial  often  is  a  sham.  The  divorce  is  granted.  The  plaintiff 
spouse  returns  immediately  to  his  or  her  eastern  domicile,  and 
both  spouses,  the  mock  combatants,  assume  that  under  the  full 
faith  and  credit  clause  their  status  as  husband  and  wife  in  their 
eastern  domicile  has  been  abolished.  In  my  judgment  the  State 
of  New  Jersey  will  not  recognize  such  a  proceeding  as  having  any 
validity  in  her  territory  where  one  of  her  residents,  subject  to 
her  power  and  governed  by  her  laws,  is  one  of  the  spouses  in 
the  affair.  Nor  do  I  think  that  if  the  emigrant  spouse  in  fact 
becomes  a  resident  of  Nevada  in  good  faith,  ammo  manendi,  and 
the  New  Jersey  spouse  in  good  faith  litigates  the  Nevada  suit, 
the  full  faith  and  credit  clause  can  in  the  slightest  degree  affect 
the  status  in  New  Jersey  of  the  New  Jersey  spouse.  This  clause 
is  potent,  but  it  cannot  enlarge  the  Nevada  decree,  which,  when 
left  unaidei^  by  New  Jersey  law,  can  only  affect  the  status  of  the 
Nevada  spouse  in  Nevada.  New  Jersey  will  not  allow  her  citi- 
zens to  transport  their  matrimonial  status  to  a  foreign  state  and 
subject  that  status  to  the  decree  of  a  foreign  court,  except  by 
transporting  their  bona  fide  residence  to  such  state,  animo  manendi. 
How  far  New  Jersey  will  accept  and  enforce  in  her  territory  a 
Nevada  decree  divorcing  a  spouse  resident  in  Nevada,  from  a 
spouse  resident  in  New  Jersey,  is  a  matter,  I  think,  which  New 
Jersey  has  a  right  to  determine  for  herself.  If  the  plaintiff  has 
a  bona  fide  residence  in  Nevada  so  that  there  is  a  res  of  which 
the  Nevada  court  has  full  jurisdiction,  then  in  large  numbers  of 
cases  and  under  certain  conditions  New  Jersey  law  ordains  that 
the  Nevada  decree  affecting  the  Nevada  res  shall  in  like  manner 
affect  the  New  Jersey  res.  Felt  v.  Felt,  59  N.  J.  Eq.,  606; 
45  Atl..  105;  49  Atl.,  1071;  47  L.  R.  A.,  546;  83  Am.  St.  Rep., 
612.  The  full  faith  and  credit  clause,  however,  is,  in  my  judgment, 
entirely  inoperative  in  this  class  of  cases. 

Nevada  makes  "habitual  gross  drunkenness"  a  ground  for  ab- 
solute divorce  (2  Nels.  on  Div.  and  Sep.  1040),  and  might  at  any 
time  make  "incompatibility"  or  "gross  neglect  of  duty"  a  suffi- 
cient ground,  or  might   following  a  policy  which   formerly  was 
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adopted  in  some  of  the  states,  pennit  its  courts  to  diforee  its 

residents  "for  any  cause  deemed  by  the  court  sufficient."  If  a 
man  domiciled  with  his  wife  in  New  Jersey  emigrates  to  Nevada 
and  becomes  a  bona  fide  resident  of  that  state,  and  obtains  an 
absolute  divorce  from  his  New  Jersey  wife  on  the  ground  of 
drunkenness  or  incompatibility,  or  some  other  ground  absurdly 
inadequate  according  to  New  Jersey  law  and  policy,  in  a  suit  in 
which  his  New  Jersey  wife  voluntarily  appears  and  litigates  in 
good  faith,  it  may  be  that  the  full  faith  and  credit  clause  will 
compel  New  Jersey  to  recognize  the  Nevada  decree  in  its  effect  upon 
the  Nevada  res;  but  there  is  no  suggestion  in  any  New  Jersey  decis- 
ion that  such  a  decree  would  have  any  effect  under  the  laws  of 
New  Jersey  upon  the  New  Jersey  res.  The  exact  contrary  is 
plainly  indicated.  See  Felt  v.  Felt,  supra,  59  N.  J.  Eq.,.at  page 
610;  45  Atl.,  105 ;  49  Atl.,  107 1 ;  47  L.  R.  A.,  546;  83  Am.  St.  Rep., 
612.  Can  it  possibly  be  held  by  the  Supreme  Court  of  the  United 
States  that  the  full  faith  and  credit  clause  compels  New  Jer- 
sey, against  her  will  and  in  flagrant  violation  of  her  policy  in 
regard  to  the  institution  of  marriage  to  recognize  the  Nevada 
decree  as  disposing  of  the  New  Jersey  res — as  destroying  the 
matrimonial  status  of  her  citizen — merely  because  her  citizen  saw 
fit  to  appear  in  the  Nevada  suit  and  thus  attempt  to  transfer 
her  status  to  that  state  ?  It  may  be  noted  that  the  case  of  Cheever 
V.  Wilson,  supra,  cited  by  Chief  Justice  White,  was  decided  nearly 
50  years  ago,  when  the  subject  of  the  situs  of  matrimonial  status 
as  a  res  was  involved  in  obscurity  and  affected  by  some  judicial 
notions  which  since  that  time  have  been  repudiated  by  the  courts; 
and  it  is  also  to  be  noted  that  the  proposition  which  the  eminent 
Chief  Justice  says  was  "decided"  in  that  case  is  found  in  the 
opinion  of  the  court  delivered  by  Mr.  Justice  Swain,  and  is  con- 
tained in  his  discussion  of  questions  raised  by  counsel  in  the 
argument  but  which  were  not  within  the  issues  "made  in  the 
pleadings." 

The  learned  justice  having  distinctly  found  that  the  parties 
seeking  to  attack  the  foreign  decree  were  "precluded  by  the  set- 
tled rules  of  equity  jurisprudence  from  entering  upon  such  an 
inquiry,"  and  that  their  silence  was  an  admission,  and  that  they 
were  "bound"  by  the  implication,  proceeded  without  suggesting 
an  amendment  of  the  pleadings  to  express  the  "views"  of  the 
court  upon  the  question,  which  was  not  properly  in  litigation  be- 
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fore  them,  because  that  question  had  "been  fully  argued  upon 
both  sides"  and  might  arise  thereafter.  Strictly  speaking, 
the  law  of  judicial  decision  cannot  in  this  manner  be  evolved  in 
advance  by  judges,  however  exalted  and  learned.  This  is.  the 
appropriate  method  of  legislation.  A  case  "decides"  what  the 
court  in  the  discharge  of  its  duty  is  obliged  to  decide.  All  else 
is  dictum.  As  that  great  jurist.  Lord  Halsbury,  remarks,  "A 
case  is  only  an  authority  for  what  it  actually  decides."  Quinn 
V.  Leathem,  (1901)  A.  C,  495,  506.  Even  the  Supreme  G)urt 
of  the  United  States  is  powerless  to  decide  with  finality  a  question 
which  is  not  a  part  of  the  issues  presented  by  the  pleadings  or 
in  some  appropriate  manner  submitted  for  decision  by  the  record, 
merely  because  counsel  see  fit  to  argue  that  question  and  as  the 
result  of  such  argument  the  court  is  induced  to  entertain  "views." 

I  am  pursuing,  this  subject,  however,  perhaps  too  far  for  present 
purposes,  because  we  are  dealing  with  a  case  where  this  court 
has  found  from  the  evidence  that  the  Nevada  court  never  obtained 
jurisdiction  of  the  res  which  it  undertook  to  dispose  of,  viz.,  the 
status  in  Nevada  of  the  defendant  in  this  suit,  the  husband,  with 
respect  to  his  marriage  with  the  complainant  who  was  at  all  times 
a  resident  of  New  Jersey.  The  correctness  of  this  finding  of  fact 
by  this  court,  however,  may  be  challenged;  and  therefore  I  have 
considered  it  proper  and  in  fact  the  duty  of  this  court  to  rest 
the  decree  in  favor  of  the  complainant  in  this  cause  upon  the 
further  ground  that,  even  if  the  defendant  (the  husband)  became 
a  bona  fide  resident  of  Nevada,  the  appearance  in  his  divorce 
suit  by  his  New  Jersey  wife  and  her  bona  fide  litigation  of  that 
suit  cannot  bring  the  Nevada  decree  within  the  operation  of  the 
full  faith  and  credit  clause,  but  leaves  that  decree  to  be  treated 
as  valid  or  invalid  in  New  Jersey  under  the  statutes  enacted  by 
the  New  Jersey  Legislature  and  the  decisions  rendered  by  the 
New  Jersey  courts. 

[14]  4.  The  decree  of  the  Nevada  court  is  also  void  in  New 
Jersey  under  the  provisions  of  section  33  of  the  Divorce  Act  of 
1907  (2  Comp.  St.,  p.  2042). 

The  evidence  in  this  case  has  satisfied  this  court  that  the  de- 
fendant, being  an  inhabitant  of  this  state,  went  into  the  state  of 
Nevada  "in  order  to  obtain  a  decree  of  divorce  for  a  cause  which 
occurred  while  the  parties  resided  in  this  state,"  and  also  "for 
a  cause  which  is  not  ground  for  divorce  under  the  laws  of  this 
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state/'  and  the  statute  declares  that  "a  decree  so  obtained  shall 
be  of  no  force  or  effect  in  this  state."  As  we  have  seen,  the 
proof  is  absolute  that  the  entire  cause  of  divorce  set  up  in  this 
Nevada  suit,  and  attempted  to  be  proved  therein,  must  have  arisen 
while  the  parties  were  domiciled  in  the  state  of  New  Jersey,  for 
the  wife,  the  complainant,  has  never  been  domiciled  in  any  other 
state.  Of  course,  the  word  "divorce,"  in  the  two  members  of  the 
sentence  quoted  from  the  statute,  means  the  same  kind  of  divorce. 
In  other  words,  it  does  not  help  the  defendant's  case  that  the 
cause  of  absolute  divorce  which  he  set  up  in  his  Nevada  suit, 
while  not  a  cause  of  absolute  divorce  in  New  Jersey,  is  a 
cause  of  limited  divorce  or  mere  separation  from  bed  and 
board.  The  fact  is  plain  that  the  defendant  obtained  an  ab- 
solute divorce  in  Nevada  for  a  cause  which  is  not  ground  for 
an  absolute  divorce  in  New  Jersey.  It  is  unnecessary  to  discuss 
the  evidence  which  shows  that  the  defendant  went  to  Nevada 
"in  order  to"  do  the  thing  which  he  did — the  only  thing  which 
appears  to  have  been  attempted  or  accomplished  by  him  by  virtue 
of  his  alleged  residence  in  that  state.  It  will  be  seen  that  our  statute 
is  doubly  applicable  to  the  defendant's  Nevada  divorce  suit. 

We  need  not  consider  whether  our  statute,  which  is  substantially 
a  copy  of  a  prior  Massachusetts  statute,  extends  to  every  case 
where  the  married  person  domiciled  in  New  Jersey  goes  into  an- 
other state  in  order  to  obtain  a  decree  of  divorce  coming  within 
either  of  the  two  categories  described  by  the  statute,  but  with  the 
further  bona  fide  intention  of  becoming  a  resident  and  acquiring 
a  domicile  in  the  state  to  which  he  goes,  and  in  fact  does  acquire 
such  residence  and  domicile.  I  shall  not  stop  to  inquire  in  this 
case  whether  the  force  of  the  words  "inhabitant  of  this  state'^ 
operates  upon  all  parts  of  the  transaction  described  by  the  statute. 
The  Massachusetts  statute  was  sustained  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Andrews  v.  Andrews,  i88 
U.  S.,  14;  23  Sup.  Ct.,  237;  47  L.  Ed.,  366,  in  a  case  where  the 
court  fotuid  that  no  bona  fide  residence  had  been  acquired  by 
the  party  who  had  procured  the  divorce,  which  under  the  Mas- 
sachusetts law  was  held  void  in  the  state  of  Massachusetts. 
Whether  the  Massachusetts  statute  and  our  New  Jersey  statute 
may  or  might  be  construed  to  have  been  intended  to  apply  to 
cases  where  the  objectionable  divorce  has  been  obtained  by  a 
party  who  went  from  the  state  where  he  and  his  spouse  resided 
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to  the  state  where  he  obtained  his  divorce  with  an  actual  bona  fide 
intent  to  become  a  resident  and  citizen  of  the  state  where  he  went 
as  well  as  with  intent  to  obtain  such  divorce,  the  above-cited 
decision  of  the  Supreme  Court  of  the  United  States  is  a  con- 
trolling authority  sustaining  these  statutes  in  their  application  to 
cases  like  the  one  now  before  this  court,  where  the  court  finds 
that  the  party  obtaining  the  objectionable  divorce  in  fact  never 
intended  to  become  and  did  not  in  fact  become  a  bona  fide  resident 
of  the  state  where  he  obtained  the  divorce. 

The  New  Jersey  and  Massachusetts  statute  in  terms  might  be 
deemed  to  apply  to  several  cases  where,  after  the  emigration  of 
one  spouse  in  order  to  obtain  a  divorce,  the  other  spouse  there- 
upon emigrates  to  the  same  state,  or  to  a  different  state,  and 
thus  effects  a  bona  fide  change  of  residence.  Incongruous  and 
absurd  results  can  be  avoided  by  confining  the  statute  by  implication 
to  cases  where  the  matrimonial  domicile  has  been  in  New  Jersey 
and  the  spouse  deserted  in  New  Jersey  remains  resident  in  the 
state  until  after  the  emigrant  spouse  has  obtained  his  foreign 
decree  of  divorce.  However  that  may  be,  it  is,  as  we  have  seen, 
established  law  that  in  a  case  like  this,  where  the  state  of  Nevada 
had  no  jurisdiction  of  the  matrimonial  status  of  these  parties,  or 
the  matrimonial  status  of  either  of  them,  the  Nevada  decree  must 
be  deemed  "of  no  force  or  effect  in  this  state"  under  the  provisions 
of  our  statute.  I  may  add  that,  in  the  absence  of  any  direct 
decision  of  the  Supreme  Court  of  the  United  States  to  the  con- 
trary, I  think  that  we  have  the  right  to  hold  in  New  Jersey  that 
in  a  case  like  this,  even  assuming  that  the  husband  became  a 
bona  fide  resident  of  Nevada,  an*  the  wife  bona  fide  litigated  the 
divorce  suit  there,  the  Nevada  court  obtained  no  jurisdiction  of 
the  New  Jersey  res,  viz.,  /he  matrimonial  status  of  the  wife  in 
New  Jersey,  and  therefore  the  full  faith  and  credit  clause  only 
compels  New  Jersey  to  recognize  the  finality  of  the  decree  of  the 
Nevada  court  in  its  effect  upon  the  Nevada  res,  leaving  New 
Jersey  free  to  apply  to  the  situation  her  own  statutory  law  and 
her  own  Code  based  on  comity  as  she  may  from  time  to  time 
frame  and  declare  the  same  through  her  Legislature  and  her 
courts. 

[75]  5.  The  result  of  the  foregoing  considerations  is  that  the 
courts  of  the  State  of  New  Jersey  are  bound  to  regard  the  de- 
fendant in  this  suit,  notwithstanding  his  fraudulent  Nevada  decree, 
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as  the  husband  of  the  complainant,  and  as  such  charged  with  the 
duty  of  supporting  her  and  subject  to  the  action  for  nonsupport 
provided  by  section  26  of  our  present  Divorce  Act. 

[16,  ly]  6-  The  second  defense  set  up  by  the  defendant  in  this 
suit,  if  sustained,  is  valid  and  effective  even  if  it  be  assumed  that 
the  marriage  relation  still  exists  between  the  complainant  and  the 
defendant,  and  that  the  defendant  was  guilty  of  the  matrimonial 
offense  of  abandonment  and  nonsupport  for  which  the  present  suit 
brought  under  section  26  of  the  Divorce  Act  is  the  appropriate 
remedy. 

The  defendant  appears  to  have  made  voluntary  payments  of 
$30  a  week  until  December  19,  1908,  when  he  obtained  his  Nevada 
divorce.  Since  that  time  he  seems  to  have  paid  little  or  nothing, 
except  possibly  some  amounts  which  have  been  forced  from  him 
by  proceedings  in  this  court.  The  complainant  is  47  years  of  age. 
The  only  living  child  of  her  marriage  with  the  defendant  is 
a  young  man  now  about  26  years  of  age,  who  is  married  and 
works  for  the  support  of  himself  and  his  wife.  The  complain- 
ant practically  has  no  property  and  seems  to  have  no  trade  or 
capacity  for  earning  money  in  any  business  in  which  she  has  had 
experience.  The  complainant  was  worn  out  and  discouraged  by 
the  protracted  litigation  between  herself  and  her  husband,  which 
commenced  in  March,  1909.  In  1914,  the  defendant  sent  his  son, 
the  young  man  above  mentioned,  to  the  complainant,  offering 
$400  for  a  release  or  settlement,  the  nature  of  which  he  described 
through  the  son.  The  complainant  after  conferring  with  her  son, 
but  without  any  advice  from  any  other  person,  wrote  out  and 
delivered  to  the  son  for  transmission  to  the  defendant  the  follow- 
ing paper : 

"Paterson,  N.  J.,  Oct.  5,  1914. 

"Agreement. — In  consideration  of  four  hundred  dollars  (the 
receipt  of  which  is  hereby  acknowledged)  in  full  settlement  of 
all  claims  I  may  have  against  Geo.  T.  Lister  I  agree  to  discontinue 
at  once  all  and  any  suit  or  suits  against  the  said  Geo.  T.  Lister. 

MINNIE  LISTER." 

As  I  understand  the  contention  of  counsel  for  the  defendant, 
this  paper  is  to  be  construed  as  a  release  of  the  complainant's 
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claims  which  were  advanced  in  the  action  then  pending,  this 
present  action  for  maintenance,  or  perhaps  also  of  all  claims  for 
support  up  to  the  date  of  the  receipt.  If  it  had  a  wider  scope  and 
undertook  to  discharge  the  flefendant  from  all  future  liability  to 
support  his  wife,  the  complainant,  it  would  be  very  much  harder 
to  sustain  it  as  a  release  from  a  wife  to  a  husband  than  when  it 
be  confined  within  the  narrower  limit  above  mentioned.  I  shall 
therefore  briefly  consider  the  question  whether  this  release  can  be 
held  in  equity  as  discharging  the  husband  from  all  liability  in 
this  present  suit,  and  as  effecting  in  fact  a  discontinuance  of  this 
suit — a  dismissal  of  the  complainant's  bill. 

At  the  very  start,  it  must  be  borne  in  mind  that  all  contracts 
between  man  and  wife  are  void  in  law,  and  in  equity  are  only 
contracts  sub  modo  and  are  entirely  within  the  control  of  courts 
of  equity,  and  are  enforceable  especially  against  the  wife  only  to 
the  extent  to  which  they  may  be  found  equitable  and  fair.  3 
Pom.  Eq.,  §  1 121;  Demarest  v.  Terhune,  62  N.  J.  Eq.,  663,  667; 
50  Atl.,  664. 

It  would  perhaps  clear  up  this  subject  of  the  status  of  so- 
called  contracts  between  man  and  wife  if  such  transactions  were 
not  regarded  as  contracts  even  sub  modo.  A  corftract  between 
a  man  and  wife  void  at  law  may  be  deemed  in  equity  as  mere 
conduct — a  mere  transaction  out  of  which  arise  equitable  rights 
and  equitable  duties.  Without,  however,  indulging  in  any  meta- 
physical discussion,  it  is  enough  to  recognize  in  this  case  that  this 
paper  produced  by  this  husband  cannot  be  enforced  in  a  court  of 
equity  so  as  to  accomplish  what  is  unfair,  unjust,  or  oppressive. 

There  can  be  no  doubt  in  my  judgment  that  to  pjcrmit  this 
man,  who  had  so  greatly  wronged  his  innocent  wife,  ^to  escape 
from  this  present  litigation  and  discharge  himself  from  all  costs 
and  expenses  of  this  suit,  and  to  secure  the  dismissal  of  this  bill, 
would  be  to  permit  him  to  practice  extortion  and  oppression  upon 
the  woman  whom  he  has  wronged.  It  will  be  observed  that  no 
provision  is  made  in  this  paper  for  the  future  support  of  this 
impoverished  and  deserted  wife.  The  testimony  of  the  wife  shows 
that  she  was  under  great  stress  of  pecuniary  embarrassment  and 
greatly  discouraged  in  her  effort  to  get  justice  from  her  derelict 
husband,  and  was  greatly  tempted  by  the  opportunity  for  tempor- 
ary relief  which  was  held  out  before  her  when  she  executed  this 
paper.     Under  these  circumstances,  she  drew,  partly  at  the  die- 
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tation  of  her  son,  the  so-called  "release,"  signed  the  same,  and 
delivered  it  to  the  son.  The  son  delivered  the  paper  to  the  father, 
and  brought  back  to  the  complainant  the  sum  of  $400  which  had 
tempted  her  to  attempt  to  perform  an  unwise  and  improvident 
act. 

In  my  judgment  the  defendant's  answer — his  supplemental  an- 
swer setting  up  this  release — exhibits  a  contract  which  a  court 
of  equity  will  not  enforce,  and  that  therefore  the  wife  is  entitled 
to  a  decree  for  maintenance  upon  her  bill.  The  $400  paid  by 
the  husband  will  be  credited  upon  any  amount  of  past  or  future 
alimony  or  suit  money  which  the  court  may  order  the  husband  to 
pay  to  the  wife.  The  details  may  be  arranged  upon  settlement 
of  the  decree. 

In  Duke  V.  Duke,  70  Eq.,  135;  62  Atl,  466.  Pitney,  V.  C,  said:  "The 
subject  of  divorce  is  not  within  the  general  jurisdiction  of  a  court  of 
chancery.  In  this  state  it  is  wholly  statutory,  and  in  this  case  comes  under 
the  second  part  of  paragraph  i  of  section  4  of  the  act  concerning  divorces 
(P.  L.,  1902,  p.  503),  "where  the  adultery  was  committed  without  this  state 
and  the  parties  complainant  and  defendant  or  either  of  them  resided  in  this 
state  at  the  time  of  the  adultery  and  at  the  time  of  filing  the  bill  or  petition." 
If,  then,  the  party  petitioner  or  defendant  resided  in  this  state  during  the 
period  covered  by  the  petition  herein,  this  court,  by  our  statute,  has  juris- 
diction of  the  subject-matter.  But,  in  order  to  obtain  jurisdiction  of  the  per- 
son of  the  defendant  by  extraterritorial  servrce  of  process,  it  is  possible  that 
something  more  than  a  mere  residence  is  necessary.  According  to  all  the 
authorities,  in  order  to  obtain  jurisdiction  of  the  person  by  extraterritorial 
service,  there  must  be  what  is  called  a  "res*'  within  the  territorial  jurisdiction. 
In  fact  there  can  be  no  decree  strictly  in  personam  based  upon  an  extra- 
territorial servrce  of  process.  But  the  court  may  deal  with  the  rights  of 
parties  residing  out  of  the  territorial  jurisdiction  in  matters  such  as  land 
and  personal  chattels  within  its  jurisdiction.  The  foreclosure  of  mortgages, 
where  the  owner  of  the  equity  of  redemption  is  not  within  the  reach  of 
domestic  process,  is  an  example.  So  with  the  enforcement  of  debts  by  attach- 
ment against  nonresidents  levied  on  their  property  within  the  territorial 
jurisdiction. 

In  cases  of  matrimonial  offenses  the  res  or  matter  within  the  territorial 
jurisdiction,  which,  it  has  been  held  by  the  courts  of  all  the  states,  except 
New  York,  and  finallv  by  the  Supreme  Court  of  the  United  States  (reversing 
the  Court  of  Appeals  of  New  York)  is  sufficient  to  give  the  courts  of  a  state 
jurisdiction  to  proceed  against  a  nonresident  on  service  out  of  the  state,  is 
the  married  state.  If  the  married  state  exists  within  the  territorial  juris- 
diction, the  Court  of  that  jurisdiction  may  proceed  to  deal  with  it  bv  extra- 
territorial service  on  the  absent  party.  This  arises  out  of  the  very  necessity 
of  the  case,  since,  unless  such  jurisdiction  could  be  exercised,  the  offending 
spouse  who  should  be  able  to  escape  beyond  the  jurisdiction  before  service 
would  thereby  be  able  to  deprive  the  other  spouse  of  his  or  her  just  remedy. 
By  our  statute  a  mere  "residence"  in  the  state  is  sufficient,  and  it  has  never 
been  here  determined,  as  I  am  aware,  whether  that  residence  must  be  or  have 
been  a  matrimonial  domicile — that  is,  whether  it  is  necessary  that  the  spouses 
should  have  had  their  joint  home  in  this  state— or  rather,  I  should  say,  that 
it  has  been  held  in  this  state  that  it  was  not  necessary  that  there  should 
be  a  matrimonial  domicile  here.  But  the  Supreme  Court  of  the  United  States 
has  never,  as  I  am  aware,  dealt  with  that  precise  question.     In  the  Atherton 
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Case,  in  which  they  held  extraterritorial  service  sufficient,  there  was  a  matri- 
monial domicile  in  Kentucky,  and  the  service  was  in  the  state  of  New 
York.  However,  in  the  present  case  the  petitioner,  who  assumed  the  burden 
of  proof,  very  properly  undertook  to  show  a  domicile  as  distinguished 
from  a  mere  residence  at  the  time  of  the  marriage,  and  from  thence  until 
the  separation.  He  alleges  that  the  county  of  Somerset,  in  this  state,'  has 
been  for  several  years  before  the  marriage  the  chosen  domicile  of  the  pe- 
titioner, and  that  it  continued  to  be  such  after  the  marriage,  until  the 
separation,  whiv:h,  by  the  evidence  presently  to  be  mentioned,  occurred  some 
time  in  July  of  the  present  year.  And  he  argues  that,  in  the  absence  of 
a  separation,  the  domicile  of  the  husband  is  the  domicile  of  the  wife,  where- 
ever  they  may  have  been  actually  sojourning.  And  he  avers  that  it  was  the 
actual  residence  of  the  wife  for  a  portion  of  the  time  between  the  marriage 
and  the  separation. 

One  other  remark  before  coming  to  the  facts:  There  may  be  a  domicile 
without  an  actual  present  residence,  and  vice  versa,  there  may  be  a  present 
residence  without  a  domicile,  as  in  the  case  of  our  foreign  ministers  who 
reside  abroad  without  losing  their  domicile  in  the  United  States,  and  our 
Cabinet  ministers  and  many  of  our  members  of  Congress,  who  reside  in 
Washington,  but  are  domiciled  in  their  respective  states.  Again,  a  man 
may  have  two  or  more  residences,  but  only  one  domicile.  He  may  have  a 
country  residence,  and  a  city  residence,  and  each  with  all  the  paraphernalia 
of  a  home.  Such  instances  are  very  common,  and  then  it  becomes  a  matter 
of  choice.  He  chooses  which  one  of  the  residences'  shall  be  his  domicile 
and  his  choice  is  final,  if  made  in  good  faith,  although  he  may  spend 
less  time  at  his  domicile  than  at  his  residence.  Now,  the  marks  of  the 
domicile  are  numerous.  They  include  the  character  of  the  place,  and  the 
acts  and  declarations  of  the  party  in  connection  therewith,  provided,  of 
course,  the  declarations  are  made  in  good  faith,  sincerely,  and  ante  litem 
motam.  In  this  country  one  of  the  most  important  indications  of  a  domicile 
is  the  exercise  of  the  electoral  franchise." 


2.     Construction  of  the  Statute. 

KOCH  V.  KOCH. 

Chancery.    79  Eq.,  24;  80  Atl.,  113. 

Petition  by  Amelia  Koch  against  Herman  Koch  for  divorce.  The 
master  reported  that  the  petition  should  be  dismissed,  and  com- 
plainant excepted.  Exceptions  sustained,  and  decree  for  complain- 
ant. 

Emery,  V.  C.  The  petition  for  divorce  from  the  bonds  of  mat- 
rimony, filed  July  16,  1909,  is  based  on  desertion.  It  alleges  a  sep- 
aration of  the  parties  in  August,  1904,  at  which  time  they  were  liv- 
ing in  New  York,  the  return  of  both  parties  at  that  time  to  the 
homes  of  their  respective  parents  in  Hoboken,  and  the  subsequent 
residence  of  both  parties  in  Hoboken  up  to  the  time  of  filing  the 
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petition.  The  desertion  is  alleged  to  have  occurred  on  January 
I,  1905,  and  to  have  continued  since.  The  master  reports  that  the 
parties  were  married  in  the  City  of  New  York  in  1902  and  lived 
together  until  some  time  in  1904;  that  the  wife's  uncorroborated 
evidence  fixes  the  date  of  separation  as  August  17,  1904;  but  that 
the  desertion  existed  from  July  or  August,  1905,  is  shown  by  cor- 
roborative evidence.  On  these  facts  the  master  reports  that  the 
cause  of  action  arose  in  the  City  of  New  York,  where  the  peti- 
tioner then  resided,  and,  inasmuch  as  there  is  no  allegation  in  the 
petition  or  testimony  that  at  the  time  of  desertion  the  cause  of  ac- 
tion was  recognized  in  New  York  as  a  ground  for  the  same  relief 
asked  in  this  State,  he  reports  that  the  petition  should  be  dis- 
missed. 

It  appears  by  the  wife's  uticorroborated  evidence  in  the  case 
that  on  or  about  August  14,  1904,  when  they  were  residing  in 
New  York,  the  husband,  without  offering  to  take  the  wife  with 
him,  left  the  home  there  after  telling  his  wife  that  he  himself 
intended  to  return  to  live  with  his  parents  in  Hoboken,  and  that  she 
could  do  as  she  chose,  either  stay  in  New  York  or  return  to  her 
own  parents  in  Hoboken.  She  returned  to  Hoboken  on  August 
17th  and  has  since  that  time  resided  there,  with  her  father  or 
father's  mother.  Her  return  and  subsequent  residence  in  this  State 
is  proved  by  corroborative  evidence.  The  precise  date  of  the  re- 
turn is  fixed  only  by  the  wife's  evidence ;  but  that  there  was  a  de- 
sertion as  existing  from  July  or  August,  1905,  and  her  residence 
then  in  this  State  is  fixed  by  conversation  of  another  witness  with 
the  husband  at  that  time. 

In  this  case  personal  service  of  process  was  made  upon  the 
defendant  within  this  State,  and  the  section  of  the  divorce  act  of 
1907  applicable  to  the  case  is  Section  6,  which  is  as  follows:  "Sec. 
6.  For  purposes  of  divorce,  either  absolute  or  from  bed  and 
board,  jurisdiction  may  be  acquired  by  personal  service  of  process 
upon  the  defendant  within  this  State,  under  the  following  condi- 
tions: (a)  When,  at  the  time  the  cause  of  action  arose,  either  party 
was  a  bona  fide  resident  of  this  State,  and  has  continued  to  be  down 
to  the  time  of  the  commencement  of  the  action,  except  that  no  ac- 
tion for  absolute  divorce  shall  be  commenced  for  any  cause  other 
than  adultery  unless  one  of  the  parties  has  been  for  the 
two  years  next  preceding  the  commencement  of  the  action 
a    bona    fide    resident    of    this    State.       (b)     When,    since    the 
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canse  of  SLCtion  arose,  either  party  has  become,  and  for  at  least 
two  years  next  preceding  the  commencement  of  the  action  has  con- 
tinued to  be,  a  bona  fide  resident  of  this  state ;  provided,  the  cause 
of  actioii  alleged  was  recognized  in  the  jurisdiction  in  which  such 
party  resided  at  the  time  the  cause  of  action  arose,  tis  a  ground  for 
the  same  relief  asked  for  in  the  action  in  this  State." 

tlpon  the  evidence  the  master's  opinion  was  that  the  cause  of  ac- 
tion on  this  petition  for  divorce  for  two  years'  desertion  arose  in 
the  State  of  New  York  (the  place  where  according  to  the  wife's 
evidence  she  resided  at  the  beginning  of  the  term  of  the  deser- 
tion), and  not  in  the  State  of  New  Jersey,  the  place  where  she  re- 
sided at  the  expiration  of  the  two  years  fixed  by  the  act  as  a  cause 
for  divorce,  and  that  the  case  came  not  under  paragraph  (a)  but 
under  paragraph  (b),  the  proviso  of  which  required  petitioner  to 
prove  that  the  cause  of  action  alleged  was  recognized  in  New  York 
as  a  ground  for  the  same  relief  asked  for  in  the  petition.  For 
the  failure  either  to  make  such  allegation  in  the  petition  or  proof 
thereof  before  him,  he  advised  dismissal  of  the  petition.  In  this 
view  as  to  the  place  of  petitioner's  residence  when  the  cause  of 
action  arose,  within  the  meaning  of  this  section,  the  master  was  in 
error. 

This  section  must,  of  course,  be  read  in  connection  with  the 
previous  sections  of  the  act,  and  also  in  view  of  the  object  of  the 
entire  divorce  revision  act  of  1907  (P.  L.,  1907,  p.  474).  This  act, 
which  embraced  the  subjects  of  divorce,  decrees  for  nullity,  ali- 
mony, and  maintenance,  made  substantial  changes  in  the  existing 
laws,  specially  with  reference  to  the  jurisdiction  of  this  court,  and 
the  scope  of  the  act  may  be  briefly  stated,  for  present  purposes,  as 
follows:  Subdivision  i  relates  to  "Decrees  for  Nullify,"  and  sub- 
division 2,  p.  475,  to  "Causes  for  Divorce" ;  the  word  "causes'* 
being  here  used  in  the  sense  of  meaning  of  "grounds"  or  "reasons" 
for  decrees  of  divorce,  either  absolute  (Section  2)  or  limited  (Sec- 
tion 3).  As  to  absolute  divorces,  the  provision  is:  "Causes  for  Di- 
vorce. Sec.  2.  Divorces  from  the  bond  of  matrimony  may  be  de- 
creed for  the  following  causes:  (i)  Adultery  by  either  of  the 
parties;  (2)  willful,  continued  and  obstinate  desertion  for  the  term 
of  two  years." 

Subdivision  3  "Jurisdiction,"  contains  the  provision  as  to  juris- 
diction (Sections  4  to  8)  ;  Section  4  being  as  follows:  "Sec.  4.  The 
Court  of  Chancery  shall  have  jurisdiction  of  all  causes  of  divorce 
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or  nullity  and  of  alimony  and  maintenance  by  this  act  directed  and 
allowed/*  In  this  section,  intended  to  designate  the  court  in  which 
suits  for  divorce  are  to  be  brought,  the  words  * 'causes  of  divorce" 
are  used  in  the  sense  of  suits  or  actions  for  divorce. 

Section  5  prescribed  the  manner  of  acquiring  jurisdiction  in  an- 
nulment cases  :*  ( I )  by  personal  service  of  process  within  the  State, 
and  (2)  by  publication,  followed  where  practicable ^by  other  notice 
as  directed. 

Sections  6  and  7  prescribe  the  manner  of  service  for  acquiring 
jurisdiction  "for  purposes  of  divorce,  either  absolute  or  from  bed 
and  board" ;  the  former  section  giving  jurisdiction  by  persona,!  ser- 
vice of  process  within  the  state,  and  the  latter,  by  publication,  fol- 
lowed by  other  notice  or  service.  In  both  Sections  6  and  7  the  ac- 
quiring of  jurisdiction  is  prescribed  to  be  upon  conditions  connected 
with  bona  fide  residence  in  this  state  and  prescribed  by  para- 
graphs (a)  and  (b)  in  each  section.  These  conditions  are  similar 
in  the  paragraphs  of  the  two  sections,  except  that  in  Section  6, 
where  jurisdiction  is  obtained  by  personal  service  within  the  state, 
the  conditions  apply  to  the  residence  of  either  party,  while  under 
Section  7,  where  jurisdiction  is  obtained  by  publication,  the  condi- 
tions refer  solely  to  the  petitioner's  residence. 

The  conditions  now  under  consideration  in  paragraphs  (a)  and 
(b)  under  these  two  sections  contemplate  that  when  that,  which 
is  called  in  these  sections  "the  cause  of  action,"  arises,  either  of 
the  parties  (under  Section  6)  or  the  petitioner  (under  Section  7) 
may  be  a  resident  of  this  state  or  may  be  a  resident  of  another 
jurisdiction,  and  a  condition  of  jurisdiction  of  the  court  is  added, 
which  depends  upon  the  place  of  residence  at  the  time  when  the 
cause  of  action  arises,  and  differs  in  the  two  cases  of  domestic  or 
foreign  residence  at  that  time.  Paragraph  (a)  in  both  sections 
gives  jurisdiction  "when,  at  the  time  the  cause  of  action  arose, 
either  party  (under  Section  6)  or  the  petitioner  (Section  7),  was 
a  bona  fide  resident  of  this  state."  Paragraph  (b)  in  both  sections 
gives  jurisdiction,  "when,  since  the  cause  of  action  arose,  either 
party  (under  Section  6)  or  the  petitioner  (Section  7),  has  become 
a  bona  fide  resident  of  this  state."  In  such  case,  i.  e.,  where  the 
cause  of  action  arose  in  another  state,  a  further  limitation  is  added 
by  the  proviso  in  paragraph  (b)  of  both  sections:  "Provided,  the 
cause  of  action  alleged  was  recognized  in  the  jurisdiction  in  which 
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such  party  resided  at  the  time  the  cause  of  action  arose,  as  a 
ground  for  the  same  relief  asked  for  in  the  action  in  this  state/' 

The  remaining  sections  of  the  act,  with  the  exception  of  Sec- 
tion 33,  relate  to  "Procedure  and  Practice"  (subdivision  4,  §§9-24), 
"Alimony  and  Maintenance"  (subdivision  5,  §§25-27),  "Miscellane- 
ous Provisions"  (subdivision  6,  §§28-32),  and  have  no  bearing  on 
the  present  issue. 

Section  33,  however,  was  a  new  provision  relating  to  "Foreign 
Decrees"  (subdivision  7),  and  should  be  considered  in  connection 
with  the  jurisdiction  clauses  of  the  act,  to  which  this  section  ex- 
pressly refers  for  its  test  or  standard  of  the  validity  in  this  State  of 
the  foreign  decree.  This  section  provides  that  "full  faith  and 
credit  shall  be  given  in  all  courts  of  this  state  to  a  decree  of  annul- 
ment of  marriage  or  divorce  by  a  court  of  competent  jurisdiction 
in  another  state,  territory  or  possession  of  the  United  States  when 
the  jurisdiction  of  such  court  was  obtained  in  the  manner  and  in 
substantial  conformity  with  the  conditions  prescribed  in  Sections 
five,  six  and  seven  of  this  act.  *  *  *  Provided,  that  if  any  inhabi- 
tant of  this  State  shall  go  into  another  state,  territory  or  country,  in 
order  to  obtain  a  decree  of  divorce  for  a  cause  which  occurred 
while  the  parties  resided  in  this  state,  or  for  a  cause  which  is  not 
ground  for  divorce  under  the  laws  of  this  state,  a  decree  so  ob- 
tained shall  be  of  no  force  or  effect  in  this  state." 

[i]  The  present  question  relates  to  the  construction  of  these 
clauses  in  the  sixth  and  seventh  sections  prescribing  conditions 
connected  with  the  residence  of  parties  "at  the  time  the  cause  of 
action  arose,"  and  they  must  be  construed  in  view  of  and  in  con- 
nection with  the  previous  sections  of  the  act,  and  also  with  the 
object  of  the  whole  act  in  view. 

[2]  And,  if  doubt  as  to  the  construction  of  the  words  should  arise 
on  the  face  of  the  act,  it  would  be  proper,  I  think,  to  resort  to  the 
public  acts  and  proceedings  showing  that  the  adoption  of  the  juris- 
diction clauses  in  their  present  form  was  on  the  recommendation 
of  a  conference  or  congress  of  commissioners  from  a  large  number 
of  states  (in  which  New  Jersey  was  represented)  held  for  the 
purpose  of  framing  a  uniform  divorce  law  to  be  adopted  by  the 
several  states.  (Special  Message  of  the  Governor  of  New  Jersey, 
March  12,  1907.  Minutes  of  Assembly,  p.  392,  etc.,  and  report  of 
Commissioners  referred  to  in  same.) 

If  these  be  examined  it  will  appear  that  these  provisions  as  to 
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jurisdiction  and  the  effect  of  foreign  decrees  were  recommended  by 
the  divorce  congress  for  adoption  by  all  the  States,  for  the  pur- 
pose of  establishing  uniform  rules  which  should  remedy  the  evils 
of  the  so-called  "Migratory  Divorces,"  and  reach  all  cases  relating 
to  the  effect  of  foreign  decrees  not  covered  by  the  federal  Consti- 
tution as  interpreted  by  tl;ie  Supreme  Court.  As  it  seems  to  me, 
however,  the  construction  of  the  act,  so  far  as  relates  to  the  case 
in  hand,  does  not  give  rise  to  any  doubt. 

[3]  The  view  of  the  master  seems  to  have  been  that,  inasmuch 
as  the  desertion  originated  in  New  York,  the  "cause  of  action" 
arose  there.  This  view  treats  mere  desertion  in  New  York,  without 
regard  to  its  continuance,  as  being  a  "cause  of  action,"  within  the 
meaning  of  Section  6,  and  as  a  cause  of  action  arising  in  New  York. 

Section  2  of  the  act,  which  prescribes  the  "causes  for  divorce" 
from  the  bond  of  matrimony  as  being  (i)  adultery  and  (2)  deser- 
tion for  two  years,  omits  altogether  any  reference  to  the  place 
where  the  offense  is  committed,  and  relates  merely  to  the  substan- 
tive grounds  or  reasons  for  divorce,  without  regard  to  whether  the 
offenses  are  committed  in  the  state  or  elsewhere.  The  clauses  (b) 
in  both  Sections  6  and  7  show  that  the  offense  defined  in  Sec- 
tion 2,  and  which  is  made  by  that  section  a  "cause"  or  "ground"  for 
divorce  in  New  Jersey,  may  arise  either  in  this  or  another  state. 
As  to  adultery,  one  of  the  two  causes  for  divorce,  residence  at  the 
time  the  cause  of  action  arose  by  reason  of  a  specified  act  is  nec- 
essarily referable  to  a  certain  time  and  place.  Desertion,  the  second 
cause  of  divorce,  on  the  other  hand,  being  a  continuous  act,  may  or 
may  not  become  a  completed  "cause  or  ground  for  divorce"  in 
New  Jersey,  within  the  second  section,  and  the  cause  of  action  or 
ground  for  divorce  under  the  New  Jersey  statute— desertion  for 
two  years — does  not  arise  until  the  termination  of  two  years.  But 
in  both  cases  it  is  the  intention  of  the  statute  to  refer  the  question 
of  residence  to  a  certain  and  fixed  instant  of  time,  and  this  time, 
in  desertion  cases,  must,  I  think,  be  taken  to  be  the  time  when  the . 
cause  or  ground  for  divorce  for  desertion,  under  the  second  sec- 
tion, is  terminated,  and  a  cause  of  action  arises  upon  this  cause  or 
ground  for  divorce.  This  time  is  the  end  of  the  two  years'  con- 
tinuous desertion,  whether  in  this  State  or  elsewhere,  and  cannot  be 
taken  to  mean  the  commencement  of  the  desertion,  or  any  other 
time  before  the  termination.  If,  at  this  time,  either  party  (under 
Section  6)  or  the  petitioner  (under  Section  7)  afterwards  becomes 
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a  resident,  then  the  two  further  conditions  as  to  jurisdiction  pre- 
scribed by  the  proviso  to  paragraph  (b)  in  Sections  6  and  7  be- 
come applicable,  and  it  must  be  shown :  First,  that  one  of  the  par- 
ties (under  Section  6),  or  the  petitioner  (under  Section  7),  becom- 
ing a  resident  of  this  state  after  the  cause  of  action  arose,  has  con- 
tinued to  be  such  resident  for  at  least  two  years  before  bringing  the 
action;  and  second,  that  the  cause  of  action  (meaning  here  cause 
of  divorce)  alleged  in  the  petition  was  recognized  in  the  jurisdic- 
tion where  the  party  (under  Section  6),  or  the  petitioner  (under 
Section  7),  resided  at  the  time  the  cause  of  action  arose,  as  a 
ground  for  the  same  relief  asked  for  in  the  action  in  this  state. 

On  this  construction  of  the  act,  the  petitioner,  upon  the  evidence 
before  the  master,  resided  in  this  State  when  the  cause  of  action 
arose,  and  the  case  came  under  paragraph  (a)  of  Section  6  in- 
stead of  paragraph  (6). 

The  other  conditions  of  jurisdiction  annexed  to  paragraph  (a), 
viz.,  continuance  of  residence  in  this  state  from  the  time  the  cause 
of  action  arose  to  the  time  of  commencing  the  action,  and  two  years' 
residence  next  preceding  the  action,  have  both  been  complied  with 
in  the  present  case. 

A  decree  sustaining  the  exceptions  and  granting  a  divorce. 


McGEAN  v.  McGEAN. 
Chancery.    60  Eq.,  21 ;  46  Atl.,  656. 

Suit  by  Pauline  C.  McGean  against  James  J.  McGean  for  divorce. 
Denied. 

Pitney,  V.  C.  The  petition  was  filed  on  the  3d  of  October,  1899. 
On  failure  to  find  the  defendant  within  the  state  for  service  of 
process,  order  of  publication  was  taken  against  him  as  a  nonresident. 
No  service  of  any  kind  was  made  within  the  state.  He  did  not 
appear,  and  the  usual  order  of  reference  was  made  to  a  master  to 
take  depositions  and  report.  The  ground  of  relief  alleged  in  the 
petition  is  desertion.  The  master  reported  against  the  divorce  on 
two  grounds :  First,  that  it  did  not  sufficiently  appear  that  the  de- 
sertion complained  of  was  willful  and  continued  for  a  period  of  two 
years;  second,  that  the  petitioner  was  not  a  domiciled  resident  of 
the  State  of  New  Jersey.    Exceptions  to  this  report  were  filed  and 
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came  on  for  hearing,  and  the  petitioner  was  permitted  to  produce 
further  proofs  in  support  of  her  case  by  evidence  taken  orally  be- 
fore the  court. 

The  facts  developed  are  as  follows:  Petitioner  and  defendant, 
at  the  time  of  the  marriage,  were  both  domiciled  residents  of  the 
city  of  Brooklyn,  in  the  state  of  New  York,  and  neither  of  them 
had  ever  lived  iij  New  Jersey.  They  were  married  on  Septem- 
ber 9,  1897,  in  the  city  of  New  York,  cohabited  for  one  night, 
and  then  separated  for  a  few  days  by  mutual  consent.  They  saw 
one  another  in  the  petitioner's  mother's  parlor  for  one  evening  after 
the  marriage.  The  defendant  lived  at  his  mother's  house  in  Brook- 
lyn. He  was  dissipated  and  worthless  to  the  last  degree.  Shortly 
after,  and  during  the  month  of  September,  he  wrote  the  petitioner 
an  abusive  and  offensive  letter,  in  which  he  called  her  vile  names, 
and  stated,  in  effect,  that  she  had  taken  advantage  of  him  while 
drunk  to  marry  him,  that  the  marriage  was  not  binding,  and  that  he 
would  not  recognize  it.  The  petitioner  and  her  mother  (her  father 
being  disabled  by  impaired  health)  at  once  consulted  counsel,  and 
were  advised  by  him  that  the  petitioner  had  and  could  have  no  rem- 
edy in  the  state  of  New  York,  and  advised  her  to  go  to  New  Jer- 
sey. Petitioner  then,  on  October  i,  1897,  came  to  Jersey  City,  and 
took  up  her  abode  with  a  Mr.  and  Mrs.  Nelson,  friends  of  her 
father  and  mother.  Mr.  Nelson  belongs  to  the  fire  department  of 
Jersey  City,  and  is  away  from  home  at  night  continuously,  except 
for  one  night  in  ten.  His  wife  and  children  occupy  apartments 
without  a  spare  room.  The  petitioner  occupied  the  same  room 
with  Mrs.  Nelson,  assisted  her  in  domestic  work,  and  paid  four  dol- 
lars a  month  for  board.  She  visited  her  mother  in  Brooklyn  fre- 
quently. This  petition  was  filed  on  the  3d  of  October,  1899,  barely 
two  years  from  the  time  the  petitioner  swears  that  she  took  up  her 
residence  in  New  Jersey.  The  avowed  object  of  coming  here  was 
to  obtain  a  divorce  from  her  husband.  She  swears  that  she  intends 
always  to  live  in  New  Jersey,  and  her  mother  swears  that  as  soon 
as  she  and  her  husband  can  dispose  of  some  real  estate  they  have  in 
Brooklyn  they  intend  also  to  come  to  New  Jersey  and  live. 

It  is  quite  manifest  that  the  reason  why  the  petitioner  came  to 
New  Jersey  was  that,  by  the  laws  of  New  York,  she  could  not  ob- 
tain a  divorce  from  her  husband  on  the  ground  of  desertion,  while 
that  matrimonial  offense  is  sufficient  in  New  Jersey. 

With  regard  to  the  first  ground  taken  by  the  master,  I  am  not 
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sure  that  the  evidence  does  not  warrant  the  belief  that  the  desertion 
by  the  husband  was  from  the  beginning  sufficiently  decided  and  ob- 
stinate to  warrant  him  in  finding  otherwise  than  as  he  did  on  that 
point.  It  is  quite  certain  that  what  occurred  during  the  month  of 
October  and  part  of  November,  1897,  did  show  his  intention  un- 
mistakably. 

But,  without  passing  upon  that  ground  relied  on  by  the  master, 
I  think  that  the  second  ground,  namely,  the  lack  of  a  bona  fide 
domiciled  residence  in  New  Jersey,  is  fatal'to  the  petitioner's  claim. 
A  long  line  of  cases  in  this  state  has  settled  beyond  dispute  the 
ground  of  jurisdiction  to  entertain  suits  for  divorce  where  the  de- 
fendant is  a  nonresident,  and  is  not  served  with  process  within  the 
jurisdiction  of  the  state,  and  does  not  appear  to  the  suit,  and  that 
is  that  there  must  be  a  bona  fide  domiciled  residence  by  the  com- 
plainant or  petitioner  within  the  state  for  the  requisite  period.  I 
refer  to  Doughty  v.  Doughty,  28  N.  J.  Eq.,  581 ;  Fairchild  v.  Fair- 
child,  53  N.  J.  Eq.,  678;  34  Atl.,  10;  Felt  v.  Felt,  57  N.  J.  Eq.,  loi  ; 
40  Atl.,  436;  Id.  (N.  J.  Err.  &  App.)  45  Atl.,  105;  Streitwolf  v. 
Streitwolf  (N.  J.  Ch.),  41  Atl.,  876;  Id.  (  N.  J.  Err.  &  App.),  43 
Atl.,  683;  Dumont  v.  Dumont  (N.  J.  Ch.),  45  Atl.,  107.  The  char- 
acter of  the  required  domiciled  resident  in  a  case  like  that  is  stated 
in  this  wise  by  Justice  Gummere,  speaking  for  the  Court  of  Errors 
and  Appeals  in  Magowan  v.  Magowan,  57  N.  J.  Eq.,  324;  42  Atl., 
331 :  **To  effect  a  change  of  domicile,  not  only  must  the  residence 
at  the  place  chosen  for  the  new  domicile  be  actual,  but  to  the  fac- 
tum of  residence  there  must  be  added  the  animus  manendi"  In 
each  of  the  cases  of  Streitwolf  v.  Streitwolf  and  Dumont  v.  Du- 
mont the  plaintiff  swore  most  positively  in  the  foreign  jurisdiction 
when  applying  for  his  divorce,  that  it  was  his  intention  always  to 
reside  in  the  territorial  jurisdiction  of  the  court,  and  the  court  acted 
upon  that  declaration ;  but  in  both  cases  the  divorce  was  no  sooner 
granted  than  the  parties  were  back  at  their  former  residence,  and, 
in  the  Dumont  case,  engaged  in  his  former  business.  In  fact,  it  is 
quite  common  knowledge  that  in  all  these  cases  where  parties  leave 
one  jurisdiction,  and  take  up  a  nominal  residence  in  another,  for 
the  purpose  of  taking  advantage  of  the  favorable  laws  of  that  juris- 
diction to  obtain  a  divorce,  they  invariably  push  their  conscience 
to  the  point  of  swearing  in  the  most  solemn  manner  that  they  in- 
tend to  make  that  place  their  permanent  residence,  but  the  inten- 
tion is  changed  as  soon  as  the  divorce  is  granted.    The  evidence  in 
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this  case  does  not  satisfy  me  that  the  petitioner- took  up  her  resi- 
dence, such  as  it  was,  in  New  Jersey,  for  the  purpose  of  making^ 
this  her  permanent  home,  and  I  am  therefore  of  the  opinion  that 
this  court  obtained  no  jurisdiction  to  pronounce  a  decree  of  divorce 
between  the  parties.  The  master's  report  must  be  sustained, *and  the 
petition  dismissed. 

On  appeal  to  the  Court  of  Errors  and  Appeals,  McGean  v.  McGcan,  49 
At!.,  1683,  the  decree  in  this  case  was  affirmed  on  the  ground  that  the 
petitioner  had  failed  to  establish  a  desertion  on  the  part  of  the  defendant. 
But  Guiiunere,  J.,  writing,  said,  "Our  examiqation  of  the  evidence  has  led 
us  to  the  x:onclusion  that  the  question  of  the  bc^na  fides  of  the  residence  of 
the  petitioner  is  one  of  considerable  doubt." 


TRACY  V.  TRACY. 
Court  of  Errors  and  Appeals.    62  Eq.,  807 ;  48  Atl.,  533. 

Appeal  from  Court  of  Chancery. 

Suit  by  Catherine  Tracy  against  John  T.  Tracy.  From  a  decree 
for  defendant  (46  Atl.,  657),  plaintiff  appeals.    Reversed. 

Voorhees,  J.  The  appeal  in  this  case  is  taken  from  the  decree 
of  the  Court  of  Chancery  refusing  the  application  of  the  petitioner 
for  a  divorce  from  the  defendant,  her  husband,  upon  the  ground 
of  desertion.  The  testimony  showed  that  the  parties  were  married 
at  Albany,  N.  Y.,  in  November,  1890;  that  the  defendant  was  em- 
ployed in  the  office  of  the  Secretary  of  State  there,  that  they  lived 
together  as  husband  and  wife  in  Albany,  N.  Y.,  until  December, 
1894,  when  the  husband  deserted  the  wife,  leaving  her  in  a  board- 
ing house,  with  an  unpaid  board  bill,  and  has  not  rejoined  or  been 
with  her  since,  or  in  any  way  contributed  to  her  support;  that 
after  such  desertion  she  continued  to  live  in  Albany,  supported  by 
her  father-in-law  (the  father  of  her  former  husband),  until  May, 
1897,  when  his  death  having  occurred,  she  removed  on  May  18, 
1897,  to  New  Jersey,  and  has  continued  to  live  in  Newark  since 
that  time,  at  first  boarding,  and  then  conducting  a  boarding  house 
of  her  own  for  over  a  year.  Then  she  sold  the  boarding  house, 
and  has  been  in  lodgings  since.  She  made  several  visits  during  the 
summers  to  the  house  of  friends  near  her  former  home,  but  left  in 
Newark  a  large  part  of  her  personal  property  and  wearing  appareL 


Digitized  by 


Google 


Tracy  v,  Tracy  253 

She  says  she  left  Albany  permanently;  her  intention  was  to  take 
up  a  residence  in  New  York  jCity,  but  finding  that  too  expensive  for 
her  means,  she  went  over  to  Newark,  where  she  had  friends,  and 
made  that  her  permanent  residence.  She  denies  having  come  to 
New  Jersey  for  the  purpose  of  procuring  a  divorce.  She  denies 
having  any  thought  or  intention  of  securing  a  divorce  when  she  first 
came.  She  states  that  her  only  object  in  leaving  Albany  was  to 
avoid  the  unpleasant  criticisms  and  conunents  of  her  acquaintances 
about  her  being  deserted  by  her  husband.  She  says  when  she  came 
here  her  idea  was  to  give  up  her  home  in  Albany,  and  to  live  in 
New  Jersey  indefinitely;  that  she  has  not  changed  her  purpose; 
but  still  expects  to  remain  here,  and  it  is  her  only  residence  and 
home.  She  produced  several  witnesses  who  testify  to  her  coming 
here  and  to  her  remaining  here  and  to  the  continued  desertion  of  her 
husband  while  here.  The  vice  chancellor  fiund  that  the  evidence 
produced  satisfactorily  established  the  desertion  contemplated  by 
the  statute,  but  advised  against  the  divorce  upon  the  ground  that 
he  did  not  believe  that  she  came  here  for  the  purpose  of  giving  up 
her  home  permanently  and  settling  here,  or  that  she  had  acquired 
a  permanent  or  actual  residence  in  New  Jersey.  He  says  in  his 
opinion  that,  except  for  her  acquaintances  in  Newark,  there  was 
nothing  to  bring  her  to  New  Jersey  except  to  obtain  a  divorce,  and 
nothing  to  keep  her  here  after  she  had  obtained  it;  and  he  relies 
upon  the  authority  of  McGean  v.  McGean  (N.  J.),  46  Atl.,  656. 
This  case  materially  differs  from  the  one  in  hand.  In  McGean  v. 
McGean  the  complainant  testified  that  after  her  husband  deserted 
her  she  consulted  a  lawyer  in  Brooklyn,  who  told  her  she  could 
not  secure  a  divorce  in  New  York,  and  advised  her  to  come  to 
New  Jersey  and  procure  a  residence  for  the  statutory  period.  Her 
residence  had  been  in  Brooklyn.  She  came  to  Jersey  City,  and  se- 
cured board  there  in  a  family  for  the  statutory  period,  and  spent 
much  of  her  time  at  her  home  in  Brooklyn,  and  then  applied  for 
a  divorce,  which  was  refused.  Her  avowed  purpose  in  coming  to 
New  Jersey  was  to  secure  a  divorce,  while  in  the  case  in  hand  the 
petitioner,  who  is  the  only  one  who  can  testify  on  the  subject,  de- 
nies any  intention  of  coming  to  New  Jersey  to  secure  a  divorce. 
The  fact  that  a  person  comes  into  a  State  for  the  specified  purpose 
does  not  necessarily  prevent  him  from  procuring  a  residence  there, 
if  at  the  time  of  coming  he  has  no  definite  idea  of  removing  from 
the  State  when  that  purpose  is  accomplished  or  at  some  other  defi- 
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nite  period.  But  if  he  goes  with  the  avowed  object  of  living  there 
to  secure  a  standing  on  which  to  found  a  judicial  proceeding,  a  vio- 
lent presumption  would  arise  that  the  animus  of  remaining  was  not 
definite,  but  was  largely  determinate  upon  the  termination  of  such 
procedure,  and  that  an  actual  and  bona  fide  residence  had  not  been 
obtained.  The  petitioner  was  not  impeached  in  any  way,  and  her 
testimony  not  contradicted.  It  was  consistent,  clear  and  relevant, 
did  not  bear  any  intrinsic  evidence  of  improbability,  and  was  suffi- 
cient, after  the  other  testimony  produced,  under  the  statute,  to  es- 
tablish her  residence  here,  and  entitled  her  to  the  divorce  prayed  for. 
A  court  or  jury  may  consider  the  weight  of  evidence,  and  pass 
upon  the  credit  of  the  respective  witnesses ;  but  can  they  arbitrarily 
and  capriciously  refuse  to  accept  the  unimpeached,  uncontradicted 
testimony  of  a  witness,  which  is  not  inherently  inconsistent  or  im- 
probable? Lomer  v.  Meeker,  25  N.  Y.,  361;  Seibert  v.  Railroad 
Co.,  49  Barb.,  583.  The  act  under  which  this  application  was  made 
provides  that  "the  Court  of  Chancery  shall  have  jurisdiction  in  all 
cases  of  divorce,  alimony  and  maintenance  *  *  *  where  the  com- 
plainant or  defendant  shall  be  a  resident  of  this  state  at  the  time 
of  filing  the  bill  of  complaint,  and  shall  have  been  a  resident  of  this 
state  for  the  term  of  two  years,  during  which  such  desertion  shall 
have  continued."  Gen.  St.  p.  1273,  §39.  "Residence"  has  been  de- 
fined to  be  the  place  where  a  person's  habitation  is  fixed,  without 
any  present  intention  of  removing  therefrom.  The  place  where  a 
person  lives  is  prima  facie  taken  to  be  his  residence,  unless  facts 
be  established  to  the  contrary.  3  Am.  Law  Reg.  (N.  S.),  262 ;  Ennis 
V.  Smith,  14  How.,  423 ;  Hoskins  v.  Matthews,  8  De  Gex,  M.  &  G., 
p.  13.  Residence  does  not  depend  upon  the  manner  of  living,  which 
may  be  at  housekeeping  or  lodging.  Inhabitants  of  Waterboro  v. 
Inhabitants  of  Newfield,  8  Greenl.,  203 ;  Guier  v.  O'Daniel,  i  Hare 
&  W.  Lead.  Cas.,  744.  Residence  is  lost  by  leaving  the  place  where 
one  has  acquired  a  permanent  home,  and  removing  to  another 
place  animo  non  revertendi,  and  is  gained  by  remaining  in  such 
new  place  animo  manendi.  A  feme  covert's  residence  follows 
that  of  her  husband,  but  terminates  with  the  reason  upon  which 
it  rests ;  ^nd  when  the  union  between  the  two  cases,  and  an  atti- 
tude of  hostility  arises,  they  may  each  have  different  residence. 
Harteau  v.  Harteau,  14  Pick.,  181 ;  3  Am.  Law  Reg.  (N.  S.),  260. 
Residence  and  domicile  have  been  fully  described  in  this  state  in 
Stout  V.  Leonard,  37  N.  J.  Law,  492,  495;  State  v.  City  Council 
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of  Camden,  39  N.  J.  Law,  57;  Magowan  v.  Magowan,  57  N.  J.  Eq., 
322 ;  42  Atl.,  330.  The  testimony  clearly  shows  that  the  petitioner 
lived  within  the  state  of  New  Jersey,  during  the  statutory  time 
required  for  procuring  the  divorce  prayed  for;  that  she  acquired  a 
residence  here,  and  was  a  resident  at  the  time  of  filing  her  petition ; 
that  the  desertion  was  continued,  willful,  and  obstinate  during  the 
said  time;  that  she  left  Albany  with  no  idea  of  returning,  and 
came  here  with  no  intention  of  leaving.  She  is  entitled  to  the  di- 
vorce prayed  for.    The  decree  should  be  reversed. 


WALLACE  V.  WALLACE. 
Court  of  Errors  and  Appeals.    65  Eq.,  359 ;  54  Atl.,  433. 

Appeal  from  Court  of  Chancery. 

Bill  by  Hester  Wallace  against  William  Wallace  for  divorce. 
From  a  decree  dismissing  the  appeal,  plaintiff  appeals.    Reversed. 

The  appeal  in  this  case  was  from  a  decree  advised  by  Vice  Chan- 
cellor Pitney,  dismissing  a  bill  for  divorce.  The  opinion  is  reported 
in  62  N.  J.  Eq.,  509;  50  Atl.,  788. 

The  reference  in  this  cause  had  been  made  to  Frederick  Adams, 
Esq.,  one  of  the  special  masters  in  chancery,  and  depositions  were 
taken  before  him;  he  made  his  report  on  the  28th  day  of  August, 
1901,  and  therein  stated  that  he  had  reached  the  following  conclu- 
sions on  the  law  and  on  the  facts : 

(i)  A  person  may  legitimately  move  to  another  state  in  order  to 
avail  himself  or  herself  of  the  laws  of  that  state.  This  is  a  general 
rule,  applicable  to  suitors  in  divorce  cases,  as  well  as  to  other  per- 
sons. Consequently,  an  avowal  that  the  object  in  moving  to  an- 
other jurisdiction  was  to  get  a  divorce  does  not  show  illegality  or 
even  impropriety  of  motive,  though  it  may  well  induce  the  court 
to  require  strict  proof  of  residence  in  good  faith.  Streitwolf  v. 
Streitwolf,  58  N.  J.  Eq.,  563;  41  Atl.,  876;  43  Atl.,  683;  Pohlman 
V.  Pohlman,  60  N.  J.  Eq.,  28;  46  Atl.,  658.  Chancellor  Green  in 
Brown  v.  Brown,  14  N.  J.  Eq.,  78,  leaned  to  the  opposite  conclu- 
sion, but  the  decree  in  that  case  was  reversed  by  the  unanimous  vote 
of  the  Court  of  Errors.    The  grounds  of  reversal  do  not  appear,  as 
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the  opinion  prepared  by  Chief  Justice  Whelpley  was  lost  in  the 
hands  of  the  reporter.    Brown  v.  Brown,  15  N.  J.  Eq.,  499. 

(2)  Since  mere  residence,  without  an  animus  manendi,  will  not 
support  a  divorce  suit,  the  existence  of  the  animus  manendi  must 
be  proved  as  fully  as  other  material  facts  are  required  to  be  proved. 
The  sworn  statement  of  the  complaint  is  not  enough.  It  must  be 
corroborated  by  facts  preceding  and  attending  the  change  of  resi- 
dence.   Tracy  v.  Tracy,  62  N.  J.  Law,  807 ;  48  Atl.,  533. 

(3)  The  facts  elicited  by  the  re-examination  of  the  complainant 
and  Mrs.  Boulanger  corroborate,  beyond  a  reasonable  doubt,  the 
complainant's  declaration  that  her  intention  is  to  reside  permanently 
in  New  Jersey.  It  is  to  be  remembered  that  the  complainant  was 
married  at  17,  was  a  mother  at  18,  and  was  deserted  by  her  hus- 
band and  left  to  support  herself  and  her  child  when  only  24.  It 
was  natural  and  almost  inevitable  that  she  should  resume  her  place 
in  the  household  of  her  mother,  who  is  a  woman  of  evident  force 
and  capacity;  that  she  should  rely  on  her  mother's  aid,  and  con- 
form to  her  mother's  plans.  It  appears  that  Mrs.  Boulanger, 
though  she  was  bom  in  New  York  City,  and  has  married  two  men 
who  lived  and  did  business  in  New  York,  is  yet  very  much  of 
a  New  Jersey  woman.  Her  father,  Charles  Hertel  spent  most  of  his 
life  in  Jersey  City,  where  he  carried  on  the  trade  of  wood  turner. 
Her  three  brothers,  Joseph,  William  and  Charles  Hertel,  were  bom 
and  now  reside  in  Jersey  City  and  have  always  lived 
and  done  business  there.  She  has  no  relatives  living  in 
New  York  City.  When  her  last  husband,  Cammillie  Bou- 
langer, died  in  September,  1896,  she  had  to  mak^  a  living 
for  herself,  and  to  contribute  according  to  her  ability  to  the 
support  of  her  two  children  and  granddaughter.  After  keeping 
boarders  for  not  quite  a  year  in  New  York  City,  she  moved  in 
November,  1897,  to  Jersey  City,  where  prices  were  lower  than  in 
New  York  City,  and  has  lived  there  ever  since,  near  to  her  three 
brothers,  and  both  she  and  her  daughter,  who  is  a  member  of  her 
household,  do  work  on  neckties  for  a  New  York  business  house. 
Her  son,  who  is  an  actor,  and  who  is  on  the  road  a  good  deal, 
lives  with  her  and  votes  in  Jersey  City.  Mrs.  Boulanger  testifies 
that  her  brother,  Joseph  Hertel,  who  is  a  real  estate  man,  advised 
her  to  move  to  Jersey  City  on  the  ground  of  economy.  This  was 
evidently  good  advice,  and  that  she  should  take  it  was  the  obvious 
and  judicious  thing  to  do.     She  and  her  daughter  both   testify 
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that  they  do  not  intend  to  leave  Jersey  City,  but  that  they  expect  to 
remain  there.  I  not  only  see  nothing  in  the  cause  to  discredit  their 
testimony  on  this  point,  but  am  persuaded  of  its  truth. 

Vroom,  J.  (after  stating  the  facts).  The  report  of  the  special, 
master  sets  forth  in  a  clear  and  concise  manner  all  the  essential  fea- 
tures of  the  testimony  taken  in  this  cause  and  necessary  to  its  de- 
termination. Based  upon  this  testimony,  the  finding  was  that  the 
complainant^s  act  in  moving  into  this  state  for  the  purpose  of  get- 
ting a  divorce  did  not  show  either  illegality  or  impropriety  of  mo- 
tive, and  that  at  the  time  of  exhibiting  her  bill  she  had  an  actual 
residence  in  this  state  to  support  a  divorce,  shown  by  her  inten- 
tion to  reside  here  permanently,  and  proven  not  only  by  her  own 
testimony,  but  corroborated  beyond  a  reasonable  doubt.  A  careful 
examination  of  the  testimony  has  satisfied  me  that  the  conclusions 
reached  by  the  master  are  correct. 

Admittedly  the  only  question  in  the  case  is  that  of  the  actual 
residence  or  domicile  of  the  complainant,  and  whether  this 
residence  was  such  as  entitled  her  to  maintain  this  suit  for  divorce. 
There  is  no  dispute  as  to  the  fact  that  the  residence  of  the  defend- 
ant was  in  New  York,  and  that  no  service  of  process  was  had 
upon  him  within  the  jurisdiction  of  New  Jersey,  he  having  been 
brought  into  court  by  service  of  notice  as  a  nonresident  defendant 
in  New  York,  in  accordance  with  the  provisions  of  our  statute 
and  the  practice  of  the  Court  of  Chancery.  In  dismissing  the 
complainant's  bill,  the  court  below  held  that  when  a  complainant 
in  a  divorce  suit  has  been  deserted  in  another  state,  and  has  moved 
into  New  Jersey  for  the  purpose  of  securing  a  divorce  in  such  State, 
she  acquired  no  domicile,  such  as  to  give  to  the  courts  of  this  state 
jurisdiction,  where  no  service  of  process  is  had  on  the  defendant  in 
New  Jersey. 

It  is  not  deemed  essential  for  the  determination  of  this  case  to 
enter  upon  either  an  extended  consideration  of  the  extraterritorial 
service  of  notice,  or  of  the  power  to  grant  a  divorce  based  upon  an 
extraterritorial  service.  That  such  decree  may  be  made,  and  that 
it  will  have  extraterritorial  force,  is  settled  in  this  court  by  the  case 
of  Felt  V.  Felt,  59  N.  J.  Eq.,  606,  45  Atl.,  105,  49  Atl.,  107 1,  47 
L.  R.  A.,  546,  83  Am.  St.  Rep.,  612,  and  I  agree  with  the  learned 
vice  chancellor  that  "it  has  been  finally  determined  in  the  great 
majority  of  jurisdictions,  including  the  Supreme  Court  of  the 
United  States,  as  the  final  arbiter,  that  such  a  decree  may  be  made 
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which  will  have  extraterritorial  force."  Atherton  v.  Atherton,  i8r 
U.  S.,  155 ;  21  Sup.  Ct.,  544;  45  L.  Ed.,  794.  In  this  case  Mr.  Jus- 
tice Gray  presents  a  very  careful  exposition  of  the  question,  and 
cites  and  comments  at  length  upon  the  decisions  of  the  courts  of 
the  different  states.  In  order,  however,  to  render  the  divorce 
valid,  either  in  the  State  in  which  it  is  granted  or  in  another  State, 
there  must,  unless  the  defendant  appeared  in  the  suit,  have  been 
such  notice  to  him  as  the  law  of  the  first  state  required.  Ather- 
ton V.  Atherton,  supra;  Cheely  v.  Clayton,  no  U.  S.,  701 ;  4  Sup, 
Ct.,  328 ;  28  L.  Ed.,  298. 

The  statute  of  this  state,  in  defining  the  causes  for  which  di- 
vorces may  be  decreed  by  our  courts,  provides,  "or  when  the 
complainant  or  defendant  shall  be  a  resident  of  this  state  at  the 
time  of  filing  the  bill  of  complaint  and  the  complainant  or  defend- 
ant shall  have  been  a  resident  of  this  state  for  the  term  of  two 
years,  during  which  such  desertion  shall  have  continued."  In  the 
case  of  Tracy  v.  Tracy  (in  this  court),  62  N.  J.  Eq.,  810;  48 
Atl.,  533,  the  definition  of  a  residence  is  adopted  as  the  place  where 
a  person's  habitation  is  fixed,  without  any  intention  of  removing 
therefrom,  and  it  was  well  said  by  the  special  master  in  his  finding 
in  this  case  that  mere  residence,  without  an  animus  manendi,  will 
not  support  a  divorce  suit,  and  that  the  animus  manendi  must  be 
proved  as  fully  as  other  material  facts  are  required  to  be  proved. 

But  it  was  insisted  by  the  learned  vice  chancellor  that,  in  addition 
to  the  requirements  of  the  statute  as  to  residence  as  above  defined, 
the  residence  cannot  be  acquired  with  the  desire  or  intention  to 
procure  a  divorce.  On  page  519,  62  N.  J.  Eq.,  50  Atl.,  792  (Wal- 
lace V.  Wallace,  supra),  he  says :  "It  has  been  my  rule,  and  I  believe 
that  oJF  the  other  members  of  the  court,  not  to  grant  a  decree  for 
divorce  for  desertion  based  upon  a  service  out  of  the  jurisdiction 
and  a  domicile  not  matrimonial,  unless  such  domicile  has  been  ac- 
quired under  circumstances  showing  sufficient  and  controlling  rea- 
sons for  its  acquisition,  other  than  the  desire  to  procure  a  di- 
vorce, and  certainly  never  when  the  avowed  object  was  to  obtain 
that  relief.'.' 

The  practical  effect  of  this  doctrine  is  to  prevent  a  citizen  who 
removes  into  this  state  from  another,  even  though  such  removal  be 
made  bona  fide  with  animus  manendi,  from  acquiring  a  residence 
here  sufficient  to  sustain  an  action  for  divorce,  unless  some  reason 
for  acquiring  such  residence  be  shown  other  than  the  desire  to  pro- 
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cure  a  divorce;  its  legal  effect  is  to  substitute  for  the  public  policy 
established  by  the  Legislature  a  judicial  policy  of  contrary  import. 
I  concur  entirely  in  the  principle  laid  down  by  the  special  master 
in  this  case  thaf  a  person  may  legitimately  move  to  another  state 
in  order  to  avail  himself  of  the  laws  of  that  state,  and  this  includes 
necessarily  the  right  to  remove  into  the  jurisdiction  of  this  state  for 
the  purpose  of  procuring  a  divorce,  the  only  requirements  being 
absolute  good  faith  in  the  taking  up  of  such  residence  and  of  the 
animus  manendi.  In  other  words,  the  factum  of  residence  and  the 
animus  manendi  prove  the  domicile.  Magowan  v.  Magowan,  57  N. 
J.  Eq.,  324;  42  Atl.,  330;  73  Am.  St.  Rep.,  645;  Harral  v.  Harral, 
39  N.  J.  Eq.,  285,  51  Am.  Rep.,  17. 

It  is  true  that  Chancellor  Green,  in  the  case  of  Brown  v.  Brown, 
14  N.  J.  Eq.,  78,  refused  a  divorce  because  "the  actual  residence  in 
this  State  was  adopted  under  circumstances  which  warrant  the  con- 
clusion that  the  change  of  residence  was  made  for  the  purpose  of 
obtaining  a  divorce,"  and  yet  the  decree  in  that  case  was  unani- 
mously reversed  in  this  court.  The  opinion  of  Chief  Justice  Whelp- 
ley  in  this  court  was  not  filed  nor  reported,  yet  there  appears  no 
warrant  for  assuming  that  such  reversal  "may  have  been  based 
upon  a  different  view  of  the  facts."  The  opinion  of  Chancellor  Za- 
briskie  in  Coddington  v.  Coddington,  20  N.  J.  Eq.,  263,  states  the 
grounds  upon  which  Brown  v.  Brown  was  reversed  in  this  court. 
He  says,  on  page  265 :  "And  it  was  well  understood  that  the  last 
case  (Brown  v.  Brown)  was  reversed  in  the  Court  of  Appeals  on 
the  ground  that  the  chancellor  held  that,  nothwithstanding  the  act 
of  1857,  a  residence  of  five  years  during  the  desertion  was  still  re- 
quired (the  complainant  had  resided  in  the  state  more  than  three 
years  during  the  desertion)  ;  and  also  because  the  chancellor  held 
that  a  residence  resumed  in  this  state,  seemingly  for  the  purpose 
of  bringing  a  suit,  although  there  was  an  actual  change  of  resi- 
dence, was  not  sufficient  under  the  requirements  of  the  act." 

This  extract  from  the  opinion  in  Coddington  v.  Coddington,  it 
seems  to  me,  leaves  no  doubt  whatever  as  to  the  grounds  of  the 
reversal  in  this  court  of  the  decree  in  Brown  v.  Brown. 

In  the  case  of  Tracy  v.  Tracy,  62  N.  J.  iSq.,  807,  48  Atl.,  533,  this 
court  held  that  "the  fact  that  a  person  comes  into  a  state  for  a 
specified  purpose  does  not  necessarily  prevent  him  from  procuring 
a  residence,  if  at  the  time  of  coming  he  has  no  definite  idea  of 
removing  from  the  state  when  that  purpose  is  accomplished,  or  at 
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some  definite  i>eriod/'  The  case  of  McGean  v.  McGean  (N.  J.  Err. 
&  App.),  49  Atl.,  1053,  in  this  court,  was  not  decided  upon  the 
question  of  bona  fides  of  the  residence  of  the  petitioner  in  this 
State.  The  affirmance  of  the  decree  below  was  expressly  put  upon 
the  ground  that  the  petitioner  had  failed  to  establish  the  deser- 
tion of  the  defendant  for  the  statutory  period  by  that  quantum  of 
proof  which  the  law  requires. 

I  do  not  understand  that  the  decision  in  Sweeney  v.  Sweeney  (N. 
J.  Ch.),  50  Atl.,  785,  referred  to  in  the  opinion  below,  comes  to  the 
same  conclusion  as  that  reached  by  the  vice  chancellor  in  this 
case.  The  chancellor  in  that  case  says,  in  referring  to  the  proofs, 
that  "they  would  perhaps  justify  the  conclusion  that  the  alleged  resi- 
dence was  acquired  with  the  main  and  predominant  intent  to  enable 
the  petitioner  to  seek  relief  for  the  desertion  she  complained  of"; 
but  he  continues,  "Without  reference  to  that  phase  of  the  case,  I 
feel  bound  to  say  that  petitioner  had  not,  at  the  acquisition  of  the 
alleged  residence,  the  animus  manendi  in  New  Jersey  which  is  es- 
sential to  give  jurisdiction  to  this  court,  or  at  least  to  leave  the 
matter  in  such  serious  doubt  that  jurisdiction  ought  not  to  be  as- 
sumed therein."  It  was  upon  this  ground,  and  the  fact  that  the 
proofs  failed  to  show  a  willful  or  obstinate  desertion,  that  the  de- 
cree was  not  granted. 

The  proofs  in  this  case  showing  that  the  residence  of  the  com- 
plainant was  acquired  with  the  animus  manendi,  and  that  she  is 
corroborated  by  satisfactory  evidence  as  to  her  intention  to  remain 
permanently  in  New  Jersey,  the  avowal  on  her  part  that  her  object 
in  moving  into  the  state  was  to  obtain  a  divorce  cannot  affect  the 
bona  fides  of  her  residence,  or  her  right  to  a  divorce  under  the  pro- 
visions of  our  statute. 

The  decree  below  should  be  reversed. 

Hunter  v.  Hunter,  64  Eq.,  277;  53  Atl.,  221.  Petitioner  was  married  in 
New  York;  her  husband  deserted  her  in  that  state.  New  York  does  not 
grant  an  absolute  divorce  for  desertion.  Two  and  a  half  years  after  the 
husband  deserted  petitioner,  she  came  to  New  Jersey  to  reside  and  two  weeks 
after  the  expiration  of  the  statutory  period  she  filed  a  petition  for  a  divorce. 
Held,  a  presumption  is  raised  against  the  existence  of  that  sort  of  residence 
which  is  necessary  to  give  jurisdiction  of  the  matrimonial  status  and  to 
overcome  such  presumption  petitioner  must  show  affirmatively  that  pe- 
titioner did  not  in  fact  move  into  the  state  for  the  purpose  of  suing  a 
divorce,  or  if  that  was  the  motive  that  there  was  also  the  animus  mainendi. 

Osicl  v.  Osiel,  71  Eq.,  189;  63  Atl.,  549.  Petitioner  and  defendant  were 
married  and  domiciled  in  England.  Defendant  came  to  New  Jersey  where 
he  married  another  woman.     The  polivre  brought  petitioner  from  England 
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to  aid  in  the  prosecution  of  the  defendant  for  bigamy.  Petitioner's  bill 
for  divorce  on  the  ground  of  adultery  was  (Jisniissed  because  neither  pe- 
titioner nor  defendant  was  a  resident  of   New  Jersey. 

Williams  v.  Williams,  78  Eq.,  13;  78  Atl.,  693.  The  bo^na  fide  residence 
of  petitioner  with  the  intent  of  remaining  within  the  state  which  Divorce  Act 
sections  6  and  7  require  to  confer  jurisdiction  in  (divorce,  cannot  be  shown 
by  petitioner's  evidence  alone;  it  must  be  corroborated. 

In  Sweeney  v.  Sweeney,  62  Eq.,  357;  50  Atl.,  785.  liJiagie,  C,  said:  "The 
jurisdiction  of  this  court  to  decree  a  divorce  from  the  bonds  of  matrimony, 
upon  the  ground  of  desertion  commenced  in  a  foreign  state,  where  the  matri- 
monial domicile  was,  can  only  be  invoked  under  the  express  provisions  of 
our  law  when  one  of  the  married  parties  is  a  resident  of  this  state  at  the 
time  of  filing  the  bill,  and  has  been  such  a  resident  for  the  term  of  two 
years,  during  which  the  desertion  complained  of  has  continued.  Coddington 
V.  Coddington,  20  N.  J.  Eq.,  263;  Yates  v.  Yates,  13  N.  J.  Eq.,  280;  Brown 
v.  Brown,  14  N.  J.  Eq.,  78;  McGean  v.  McGean  (N.  J.  Ch.)  46  Atl.,  656; 
Tracy  v.  Tracy  (N.  J.  Ch.)  46  Atl.,  657;  Id.  (N.  J.  Err.  &  App.)  48 
Atl.,  533.  In  such  cases,  the  bill  or  petition  should  state  facts  showing  the 
jurisdiction  of  the  court.  Barrett  v.  Barrett,  37  N.  J.  Eq.,  29.  The  facts 
evincing  jurisdiction  must  be  proved.  If  the  proofs  leave  the  jurisdiction 
in  serious  doubt,  the  court  will  not  assume  jurisdiction.  Goldbeck  v. 
Goldbcck,  18  N.  J.  Eq.,  42;  Firth  v.  Firth,  50  N.  J.  Eq.,  I37,  24  Atl.,  916. 
The  residence  required  by  the  statute  to  enable  the  court  to  assume  jurisdic- 
tion must  be  the  fixed  domicile  or  permanent  home.  Coddington  v.  Codding- 
ton, ubi  supra;  Firth  v.  Firth,  uM  supra.  When  the  domicile  or  residence 
is  shown  to  have  existed  in  a  foreign  state,  and  the  claim  is  that  the  party 
invoking  jurisdiction  has  become  a  resident  of  this  state,  the  proof  must 
show  a  voluntary  change  of  residence  to  this  state,  and  an  actual  residence 
at  the  place  selected;  to  the  factum  of  residence  must  be  added  the  animus 
manendi.  As  was  declared  by  Depue,  J.,  speaking  for  the  court  of  errors: 
**That  place  is  the  domicile  of  a  person  in  which  he  has  voluntarily  fixed  his 
habitation — not  for  a  mere  temporary  or  special  purpose,  but  with  a  present 
intention  of  making  it  his  home  unless  and  until  something  which  is  uncertain 
and  unexpected  shall  happen  to  induce  him  to  adopt  some  other  permanent 
home."  Harral  v.  Harral,  39  N.  J.  Eq.,  279,  51  Am.  Rep.,  17;  Firth  v. 
Firth,  ubi  supra;  Tracy  v.  Tracy  (N.  J.  Err.  &  App.),  48  Atl.,  533.  Since 
a  change  of  residence  is  evinced  by  an  actual  change  of  habitation,  continued 
with  a  purpose  and  intent  to  make  the  new  habitation  a  permanent  residence 
for  an  indefinite  and  indeterminate  period,  the  court  whose  jurisdiction  is 
invoked  bv  one  who  claims  to  have  acquired  and  maintained  such  a  new 
residence  must  consider  not  only  the  acts  and  conduct  of  the  claimant,  but 
also  whatever  tends  to  indicate  the  animus  with  which  the  change  was 
made.  Declarations  accompanying  the  acts  and  characterizing  the  conduct 
may  be  considered,  and  the  court  cannot  arbitrarily  and  capriciously  refuse 
credit  to  the  uncontradicted  evidence  of  the  claimant  in  respect  to  such  in- 
tent. But,  in  general,  acts  and  conduct  afford  more  trustworthy  proof  upon 
the  question  than  do  the  declarations  of  the  claimant;  and  if  the  latter  are 
inconsistent  with  the  former,  it  may  justify  a  determination  against  the 
residence  claimed,  or  create  such  doubt  or  uncertainty  as  to  require  juris- 
diction to  be  refused,  tirth  v.  Firth,  ubi  supra.  In  the  October  term  of 
1861,  Chancellor  Green  declared  his  opinion  to  be  that  an  actual  residence 
adopted  in  this  state,  under  circumstances  that  warrant  the  conclusion  that 
the  change  of  residence  was  made  for  the  purpose  of  obtaining  a  divorce, 
would  not,  on  grounds  of  public  policy,  satisfy  the  language  of  our  act,  prop- 
erly construed.  This  doctrine  led  him  to  refuse  a  divorce  to  a  person  who 
had  been  deserted  in  New  York,  and  had  obtained  an  actual  residence  here, 
but  with  the  purpose  of  invoking  the  jurisdiction  of  our  courts.  Brown  v. 
Brown,  14  N.  J.  Eq.,  87.  The  decree  in  that  case  was  reversed  by  the  court 
of  errors,  in  March  term,  1862,  but  the  reporter,  in  a  footnote,  regrets  that  he 


Digitized  by 


Google 


262  Cases  on  Domestic  Relations 

could  not  publish  the  opinion  of  Whelpley,  C.  J.,  read  by  him  in  pronouncing 
the  judgment  of  the  court.  Brown  v.  Brown,  15  N.  J.  Eq.,  499.  In  Codding- 
ton  V.  Coddington,  ubi  supra.  Chancellor  Zabriskie  declared  that  it  was  well 
understood  that  one  ground  for  the  reversal  of  the  decree  in  Brown  v. 
Brown  wis  that  the  chancellor  had  held  that  an  actual  change  of  residence, 
although  seemingly  for  the  purpose  of  bringing  a  suit  for  divorce,  was  not 
sufficient  under  the  requirements  of  our  act  in  respect  to  jurisdiction.  Yet, 
notwithstanding  the  reversal  in  that  case  in  1862,  we  find  Chancellor 
Green,  in  1863,  adhering  to  the  same  opinion,  and  making  it  a  ground  for 
refusing  jurisdiction.  Winship  v.  Winship,  16  N.  J.  Eq.,  107.  In  McGean  v. 
McGean  (N.  J.  Ch.)  46  Atl,  656,  Vice  Chancellor  Pitney  refused  to  take 
jurisdiction  in  a  case  where  he  found  that  the  petitioner,  who  sought  a 
divorce  on  the  ground  of  a  desertion  in  New  York,  had  come  to  this 
state  under  advice  of  counsel,  and  for  the  avowed  purpose  of  seeldng  a 
divorce  from  our  courts.  His  view  was  that  such  a  change  of  residence  was 
not  bona  fide,  and  did  not  entitle  petitioner  to  claim  relief  here.  The  de- 
cree in  that  case  was  affirmed  in  the  court  of  errors  upon  another  ground, 
but  Mr.  Justice  Gummere,  who  delivered  the  opinion  of  the  court,  declared 
that  the  evidence  left  the  queston  of  the  bona  fides  of  the  residence  of  the 
petitioner  in  considerable  doubt,  which  seems  to  indicate  that  in  the  mind 
of  the  learned  judge  bona  fides  was  a  necessary  ingredient,  in  the  acquisition 
of  a  residence,  to  confer  jurisdiction.  McGean  v.  McGean  (N.  J.  Err.  & 
App.),  490  Atl.,  1083.  I  strongly  incline  to  the  view  that  the  true  construction 
of  the  act  does  not  compel  this  court  to  open  its  doors  to  the  complaint  of  citi- 
zens of  other  states,  who  come  to  this  state  to  obtain  a  relief  which  is  unat- 
tainable in  the  states  in  which  they  have  been  injured,  but  deem  it  unnecessary 
to  put  this  case  on  that  ground,  which  may  be  deemed  to  be  doubtful  under 
the  decisions  above  referred  to.  In  Tracy  v.  Tracy  (N.  J.  Ch.)  46  Atl.,  657, 
Vice  Chancellor  Pitney  expressed  the  view  that  when  the  circumstances 
proved  were  inconsistent  with  the  purpose  of  the  change  of  residenc  testified 
to  by  petitioner,  as  being  an  intent  to  make  New  Jersey  her  home,  the  animus 
manendi  was  not  established,  so  as  to  justify  the  assumption  of  jurisdiction. 
The  decree  denying  the  relief  sought  in  that  case  was  reversed  by  the  court 
of  errors,  on  the  ground  that  the  proofs  did  show  the  acquisition  of  residence 
such  as  the  statute  required  as  a  ground  of  jurisdiction.  But  the  learned 
judge  who  delivered  the  opinion  of  the  court  apparently  approved  of  the 
doctrine  of  this  court  in  McGean  v.  McGean,  supra,  refusmg  jurisdiction 
on  the  ground  that  the  avowed  purpose  of  seeking  a  residence  in  New 
Jersey  was  to  enable  the  complamant  to  obtain  the  relief  in  our  courts 
which  she  was  advised  that*  she  could  not  obtain  in  the  courts  of  her 
previous  residence,  and  distinguished  that  case  from  the  one  in  hand,  on 
the  ground  that  in  the  latter  there  was  no  such  purpose,  and  that  petitioner's 
testimony  that  she  intended  to  make  this  her  permanent  home  was  uncon- 
tradicted. He  uses  this  lant^uage  however:  "But  if  he  (the  party  seeking  to 
induce  our  court  to  take  jurisdiction)  goes  with  the  avowed  object  of  liv- 
ing there  to  secure  a  standing  on  which  to  found  a  judicial  proceeding,  a 
violent  presumption  would  arise  that  the  animus  of  remaining  was  not  defin- 
ite, but  was  largely  determinate  upon  the  termination  of  such  procedure,  and 
that  an  actual  and  bona  fide  residence  has  not  been  obtained."  Accepting  this 
as  the  prevailing  opinion  of  the  court  of  errors,  1  observe  that,  in  my  judg- 
ment, it  is  applicable  not  only  in  cases  where  the  change  of  residence  is  made 
with  the  avowed  purpose  of  seeking  a  divorce  in  our  court,  but  also  to 
cases  where  the  proofs  justify  the  conclusion  that  such  was  the  actual,  though 
not  the  avowed,  purpose.  This  conclusion  will  be  strengthened  if  the 
proofs  fail  to  show  that  the  residence  was  intended  to  be  permanent,  or  if 
they  show  that  it  was  acquired  for  a  definite  time. 
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CHAPTER  VII. 

Defenses  in  Matrimonial  Actions. 

I.  Collusion. 

POHLMAN  V.  POHLMAN.  * 

Chancery.    60  Eq.,  28 ;  46  Atl.,  658. 

Bill  for  divorce. 

Pitney,  V.  C.  *  *  *  Process  of  subpoena  was  issued  and  served 
upon  the  defendant  by  the  sheriff  of  Hudson  County.  How  the  de- 
fendant happened  to  come  to  New  Jersey,  and  the  sheriff  to  know  of 
her  presence  here,  does  not  appear,  but  the  inference,  of  course,  is 
that  she  came  for  the  purpose  of  being  served  with  process,  and 
that  the  petitioner's  solicitor  was  advised  of  her  presence.  After- 
wards she  appeared  by  solicitor  in  the  suit,  but  made  no  defense. 

But  two  questions  still  remain— First,  whether,  although  there  be 
jurisdiction  of  the  person  obtained  by  actual  service  within  the  ter- 
ritorial limits,  an  actual  residence,  without  an  animus  manendi, 
is  sufficient  to  give  the  court  jurisdiction,  even  where  the  defend- 
ant is  served  within  the  jurisdiction ;  and,  second,  whether  the  vol- 
untary appearance  of  the  defendant  in  this  court  indicates  such 
collusion  between  the  parties  as  to  bar  the  petitioner's  remedy. 

With  regard  to  the  first  question,  I  come  to  the  conclusion  that 
it  must  be  resolved  in  favor  of  the  petitioner.  There  is  here  no 
fraud  practiced  on  the  court  such  as  was  found  in  the  case  of 
Magowan  v.  Magowan,  57  N.  J.  Eq.,  322 ;  42  Atl.,  330 ;  for,  while 
I  have  always  dealt  with  that  case  upon  the  understanding  that  the 
wife  there  actually  appeared  to  the  husband's  suit  in  the  foreign 
court,  yet  there  was  there  no  actual  residence,  and  other  questions 
were  involved,  indicating  clearly  that  an  actual  fraud  was  practiced 
upon  the  court,  and  also  upon  the  wife.    Here  no  fraud  is  practiced 

*  Part  of  opinion  is  omitted. 


Digitized  by 


Google 


264  Cases  on  Domestic  Relations 

on  the  court  nor  upon  the  wife.  She  has  voluntarily  appeared  by- 
competent  counsel,  and  the  cause  of  action  is  real,  and  not  simu- 
lated, as  in  the  Magowan  case  and  in  the  Dumont  case. 

The  next  question  is  as  to  whether  the  fact  that  the  wife  is  so  far 
desirous  of  having  a  divorce,  and  one  that  shall  be  valid,  as  to  in- 
duce her  to  voluntarily  appear  in  a  court  where  she  is  not  obliged 
to  appear,  amounts  to  collusion.  Here,  again,  there  is  no  reason 
to  believe  that  any  facts  have  been  suppressed,  or  that  the  original 
desertion  was  committed  and  persisted  in  by  any  connivance  or  col- 
lusion between  the  parties  for  the  purpose  of  creating  a  cause  for 
divorce.  "Collusion"  is  defined  by  Mr.  Bishop  in  2  Bish.  Mar., 
Div.  &  Sep.,  §  249,  as  "a  corrupt  combining  of  married  parties 
to  procure  a  sentence  or  judicial  order  by  some  false  practice,  as 
for  one  of  them  to  appear  to  or  in  fact  do  what  otherwise  would 
be  ground  for  divorce,  or  in  any  way  to  deceive  the  court  in  a 
cause,  thus  seeking  its  interposition  as  for  a  real  injury";  and 
again,  by  the  English  courts,  defined  to  be  "an  agreement  between 
the  parties  for  one  to  commit,  or  appear  to  commit,  a  fact  of  adul- 
tery pDr  other  marital  offense  amounting  to  a  cause  for  divorce] 
in  order  that  the  other  may  obtain  a  remedy  at  law  as  for  a  real 
injury.  Real  injury  there  is  none  where  there  is  a  common  agree- 
ment between  the  parties  to  effect  their  object  by  fraud  in  a 
court  of  justice."  And  again:  "If  a  party  to  a  suit  by  agreement 
with  the  otber  procures  the  withdrawal  from  the  notice  of  the 
court  of  facts  relevant  to  the  charge  which  is  imputed  to  him  or 
her,  that  is  collusion."  And  by  Mr.  Browne,  in  his  commentary 
on  Divorce  (page  29)  :  "Collusion  is  the  corrupt  agreeing  together 
of  married  parties  for  one  of  them,  apparently  or  in  fact,  to  com- 
mit a  breach  of  marriage  duties,  or  for  the  two  to  deceive  the 
court  regarding  such  alleged  breach,  to  obtain  thereby  a  divorce  or 
separation  as  for  a  real  injury.  In  other  words,  it  is  the  agree- 
ment of  the  parties  to  make  up  a  case  for  the  purpose  of  obtaining 
a  divorce."  Now,  there  is  nothing  of  that  kind  in  this  case.  The 
matrimonial  offense  was  committed  without  the  knowledge  or  con- 
sent of  the  husband,  and  was  persisted  in  for  four  years  and  up- 
ward against  his  will.  That  gives  him  a  vested  right  to  the  rem- 
edy, and  he  cannot  be  deprived  of  that  right  by  the  mere  fact 
that  his  wife  also  wishes  to  have  a  divorce,  and  it  cannot  defeat 
the  injured  party's  cause  for  the  defendant  to  facilitate  his  pro- 
ceedings.    Says   Mr.  Bishop   (Bish.   Mar.,  Div.  &  Sep.   §  255)  : 
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"Both  parties,  to  make  out  a  case  of  collusion,  must  combine,  col- 
lusion being  a  conspiracy.  And  nothing  is  collusion  which  does 
not  implicate  the  one  agslinst  whom  it  is  set  up."  "It  is  not  collu- 
sion," he  continues,  "for  one  guilty  of  a  matrimonial  offense  to  de- 
sire to  be  divorced,  or  for  one  to  commit  such  offense  expecting, 
while  furnishing  ground  for  divorce,  to  stimulate  thereby  the  other 
party  to  apply  for  it,  or,  where  cause  exists,  for  both  to  wish  the 
matrimonial  relation  suspended  or  dissolved ;  none  of  these  things — 
no  analogous  things —  will  constitute  collusion.  The  question  is 
whether  the  plaintiff  has  suffered  a  real  injury,  and  bona  fide 
seeks  relief;  if  so,  there*  is  no  collusion.  To  hold  that  the  inno- 
cent party  should  be  refused  the  remedy  simply  because  the  other 
desires  it,  putting  it,  therefore,  in  the  power  of  the  delinquent 
to  arrest  the  course  of  justice,  would  be,  in  effect,  to  allow  a 
divorce  when  the  defendant  had  gone  a  certain  way  in  matrimonial 
wickedness,  but  to  refuse  it  when  he  had  taken  another  step." 

The  conduct  of  the  defendant  in  voluntarily  submitting  to  the 
jurisdiction  of  the  court  was  natural,  under  the  circumstances, 
for  the  purpose,  if  for  no  other,  of  having  the  validity  of  the 
divorce  which  her  husband  proposed  to  obtain  from  her  put  be- 
yond question.  The  rules  obtaining  in  the  Courts  of  New  York 
are  peculiar  on  that  subject,  and  if  she  had  not  appeared  to  this 
suit,  and  the  petitioner  had  obtained  the  divorce  after  service  upon 
her  out  of  the  jurisdiction,  her  position  in  the  state  of  New  York 
would  have  been  equivocal.  This  appears  from  the  case  of  People 
V.  Baker,  76  N.  Y.,  78.  There  the  defendant.  Baker,  while  living  in 
New  York,  had  been  sued  by  his  former  wife  in  a  court  of  Ohio 
for  divorce,  and  a  decree  of  divorce  rendered  against  him  there 
based  upon  substituted  service ;  that  is,  service  in  the  state  of  New 
York.  Relying  upon  that  decree,  he  contracted  a  marriage  in  New 
York,  was  indicted  for  bigamy  based  on  such  second  marriage, 
convicted  and  sentenced  to  state  prison.  If  that  case  is  still  law  in 
New  York,  the  defendant  herein,  in  the  case  supposed,  if  she  de- 
sired to  marry  again,  and  did  so,  would  be  liable  to  criminal  prose- 
cution for  bigamy.  I  come  therefore  to, the  conclusion  that  the 
petitioner  is  entitled  to  a  decree. 
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SHEEHAN  V.  SHEEHAN. 
Chancery,    yy  Eq.,  411;  77  Atl.,  1063. 

Suit  by  Annie  Sheehan  against  Cornelius  Sheehan  for  divorce. 
Bill  dismissed. 

Garrison,  V.  C.  The  petition  in  this  cause  is  for  a  divorce  on 
the  ground  of  desertion. 

The  evidence  discloses  that  there  is  a  child,  and  that  the  wife  is 
wholly  without  means  of  support.  The  petition  does  not  mention 
the  fact  that  there  is  a  child,  and  does  not  pray  for  any  support 
for  the  wife  or  child.  The  testimony  showed  that  the  husband  gave 
the  lawyer  of  the  wife  $125  before  this  suit  was  brought  for  the 
purpose  of  compensating  him  for  bringing  a  divorce  suit  against  the 
husband  on  the  wife's  behalf  and  securing  a  decree  against  the  hus- 
band. Shortly  after  the  marriage,  the  husband  failed  to  support 
the  wife,  and  was  proceeded  against  by  the  poor  master  and  com- 
pelled to  pay  her  a  weekly  sum  by  the  order  of  the  Police  Court. 
He  gave  bond,  absconded,  the  bond  was  forfeited,  and  the  wife  was 
paid  the  amount  thereof  by  the  bondsman.  Subsequently  the  hus- 
band returned  to  this  state,  and  he  and  the  wife  agreed  that  she 
should  obtain  a  divorce;  he  agreeing  to  furnish  the  money  to  her 
for  this  purpose.  He  did  not  keep  this  promise,  and  she  again  pro- 
ceeded against  him,  and  he  was  arrested  and  placed  in  jail.  While 
in  jail  he  and  she  again  agreed  that  she  should  proceed  to  obtain  a 
divorce,  and  that  he  would  furnish  the  money.  He  procured 
friends  or  relatives  to  raise  the  amount  agreed  upon  ($125),  and 
this  sum  was  paid  to  a  lawyer,  who,  on  behalf  of  the  wife,  filed 
this  petition.  The  petition  was  filed  after  the  divorce  act  of  1907 
(P.  L.  1907,  p.  474),  and  has  appended  the  necessary  affidavit,  in 
which  the  petitioner  avers  that  "her  said  petition  is  not  made  by  any 
collusion  between  her  and  the  said  defendant,  but  in  truth  and 
good  faith,  for  the  causes  set  forth  in  the  petition.*'  A  casual  refer- 
ence by  the  wife  in  giving  her  testimony  to  the  payment  of  money 
to  her  lawyer  by  her  husband  did  not,  of  course,  escape  the  ob- 
servation of  the  astute  special  master  who  was  hearing  the  case, 
and  further  questioning  by  him  brought  out  the  testimony  which  I 
have  summarized  in  my  findings  of  fact  just  above  stated.  The  piaster 
proceeded  to  give  this  question  the  care  and  consideration  which  its 
importance  required,  and  he  reached  the  conclusion  that  the  case 
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was  governed  by  the  principles  laid  down  in  Pohlman  v.  Pohlman, 
60  N.  J.  Eq.,  28;  46  Atl.,  658  (Pitney,  V.  C,  1900),  and  Dray- 
ton V.  Drayton,  54  N.  J.  Eq.,  298;  38  Atl.,  25  (McGill,  Ch.,  1896), 
and  that  applying  those  principles  there  was  no  collusion. 

In  passing  it  should  be  noted  that  each  of  the  cited  cases  was 
before  the  1907  divorce  act,  and  that  the  requirements  are  ma- 
terially different  in  that  act  and  the  previous  act.  The  subject  is 
one  of  such  importance  that  it  was  thought  best  that  there  should  be 
a  reported  decision  on  the  subject-matter  involved.  The  doctrine  of 
connivance  is  not  involved  at  all.  There  is  no  suggestion  that  there 
was  any  "consenting  [by  one  spouse]  to  evil  conduct  in  the  other 
whereof  he  afterwards  complains,"  which  is  the  definition  of  con- 
nivance given  by  2  Bishop,  Marriage,  Divorce  and  Separation  (Ed. 
1891),  p.  no,  §203.  The  doctrine  of  collusion,  however,  is  di- 
rectly involved.  Bishop,  Id.,  p.  128,  §249,  says  that  collusion  "in 
divorce  law  is  a  corrupt  combining  of  married  parties  to  procure 
a  sentence  or  judicial  order  by  some  false  practice,  as,  for  one  of 
them  to  appear  to,  or,  in  fact,  do  what  otherwise  would  be  ground 
for  divorce,  or  in  any  way  to  deceive  the  court  in  a  cause,  thus 
seeking  its  interposition  as  for  a  real  injury.'*  And  in  Section  252, 
on  the  same  page,  he  says:  "In  a  just  cause  there  is  ordinarily  no 
motive  for  collusion.  But  sometimes  parties  think  they  may  gain 
something  by  it,  or,  what  is  more  frequent,  there  is  a  collateral  mo- 
tive for  suppressing  the  truth  and  substituting  a  false  case  in  its 
stead.  And  however  just  a  cause  may  be,  if  parties  collude  in  its 
management,  so  that  in  real  fact  both  are  plaintiffs,  while  by  the 
record  the  one  appears  as  plaintiff  and  the  other  as  defendant,  it 
cannot  go  forward.  It  is  so  even  where  material  facts  are  mutu- 
ally suppressed  while  their  production  would  not  have  changed  the 
result.  All  conduct  of  this  sort,  disturbing  to  the  course  of  justice, 
falls  within  the  general  idea  of  fraud  on  the  court  and  of  contempt 
of  court.  Such  is  the  doctrine  of  principle  everywhere.  In  Eng- 
land perhaps  this  conclusion  is  in  dissolution  cases  aided  by  the 
terms  of  the  divorce  act,  which  are  that  the  petition  shall  be  dis- 
missed when  'presented  or  prosecuted  in  collusion  with  either  of 
the  respondents.' "  (Cases  in  support  of  the  text  are  cited  in  the 
notes.) 

The  whole  of  this  ninth  chapter  deals  with  this  subject,  and  in 
paragraph  254  instances  in  point  are  given,  in  one  of  which — Barnes 
v.  Barnes,  L.  R.  i,  P.  &  M.,  505 — the  court  is  quoted  as  saying  that 
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the  arrangement  between  the  parties  amounted  to  this,  in  sub- 
stance: "The  petitioner  said  to  the  respondent:  'If  you  do  not  op- 
pose, I  shall  get  a  divorce  cheaper  than  if  you  do.  Therefore  keep 
quiet,  and  I  will  give  you  some  money  when  the  decree  is  obtained, 
and  I  will  do  no  harm  to  the  corespondent/  If  this  is  not  collu- 
sion, I  do  not  know  what  it  is.  It  is  said  that  she  had  no  defense  to 
offer,  and  it  certainly  seems  that  she  had  not,  as  far  as  her  own 
adultery  is  concerned.  But,  if  she  had  brought  to  the  knowledge  of 
the  court  the  facts  which  have  now  been  proved  as  to  the  peti- 
tioner's conduct  Mn  exposing  her  to  temptation,  it  would  have  been 
a  grave  question  whether  the  court  would  have  granted  a  divorce." 
The  decree  nisi  which  had  Ijeen  rendered  in  favor  of  the  petitioner 
was  rescinded,  and  the  petition  dismissed. 

In  Section  258,  it  is  stated:  *'If  the  suit  is  carried  on  by  a  plain- 
tiff, not  from  his  own  desire  for  a  divorce,  but  for  the  benefit  and 
at  the  request  of  the  defendant,  any  one  of  several  reasons  will 
prompt  its  dismissal.  And  as  a  fraud  on  and  contempt  of  the 
court  it  is  classed  as  collusion."  Chapter  21,  p.  284,  is  devoted  ta 
the  matter  of  the  consenting  of  the  parties,  their  bargainings,  and 
the  law  respecting  the  same.  In  Section  696  it  is  stated:  **Any 
agreement*  for  divorce  or  any  collateral  bargaining  promotive  of  it, 
is  unlaw,ful  and  void."  And  Section  698  cites  an  opinion  from 
Stokes  V.  Anderson,  118  Ind.,  533,  552;  21  N.  E.,  331,  338,  4  L. 
R.  A.,  313,  as  follows:  *'It  may  be  that  if  an  action  for  divorce 
is  pending,  or  if,  in  anticipation  of  such  an  action,  the  parties 
meet  and  agree  upon  the  amouqt  of  alimony  to  be  allowed  to  the 
wife  in  case  a  divorce  is  granted,  and  the  arrangement  is  just  and 
equitable,  and  confining  strictly  to  the  matter  of  alimony,  it  will  be 
sustained.  But  if  the  agreement  is  broader  in  its  terms  and  its  ten- 
dency is  to  interest  the  husband  in  procuring  a  divorce,  or  in  fore- 
going resistance  to  an  effort  by  his  wife  to  that  end,  then  it  is  con- 
trary to  public  policy,  and  void."  And  in  the  same  section  other 
cases  are  cited  which  are  said  to  hold  that,  where  the  bargaining 
is  to  suppress  a  part  of  the  evidence  and  take  the  judgment  to 
which  the  other  party  entitled  them,  it  is  void.  And  so  a  wife's 
undertaking  to  accept  $500  in  full  for  all  her  claims  as  wife  or 
widow  in  her  husband's  property,  coupled  with  her  promise  not 
to  resist  his  divorce  suit,  was  held  to  be  a  mere  nugatory  attempt  to 
defraud  the  court  in  which  he  afterwards  should  bring  his  suit. 
And  in  Section  699  there  is  the  following :  "In  Connecticut,  after  a 
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husband  had  committed  adultery  and  contracted  venereal  disease, 
he  and  the  wife  covenanted  through  a  trustee  that  they  would  dis- 
solve, as  far  as  they  could,  the  obligations  of  the  marriage,  that 
he  would  provide  for  her  a  separate  maintenance,  and  that  she 
should  be  no  further  chargeable  to  him,  and  that,  seeing  he  had 
offended,  he  would  furnish  money  and  testimony  to  procure  a  di- 
vorce, she  instituting  the  necessary  proceedings,  to  be  under  his 
direction,  and  a  majority  of  the  Supreme  Court  of  Errors  held  this 
agreement  to  be  fraudulent  and  void  as  tending  to  mislead  the  court 
and  interfere  with  the  administration  of  justice.  All  were  of  opin- 
ion that  had  it  been  to  procure  false  testimony,  or  impose  upon  the 
court,  it  would  have  been  void.  But  the  dissenting  judges  con- 
tended that  no  fraud  appeared  in  the  facts;  that  it  being  the  duty 
of  the  husband  to  furnish  his  wife,  who  had  no  money,  with  the 
means  to  procure  a  divorce,  and  afterwards  to  pay  alimony,  there 
was  no  fraud  in  his  promising  what  he  was  under  a  legal  duty  to 
perform ;  and  that,  the  object  of  placing  the  control  of  the  divorce 
suit  in  his  hands  ha^ng  been  merely  to  prevent  the  fact  of  his 
having  had  venereal  disease  becoming  public,  there  was  no  imposi- 
tion upon  the  tribunal  in  the  omission  of  an  incident  which  could 
not  influence  the  result,  the  other  proofs  being  ample.  It  was  not 
denied  that  a  suit  for  divorce  gotten  up  solely  by  the  defendant, 
under  his  own  control  and  for  his  own  benefit,  would  on  this  fact 
appearing  be  dismissed."  Another  case  is  also  cited,  from  Wiscon- 
sin, in  the  note.  In  paragraph  700  it  is  stated  that  no  harm  will 
come  to  the  plaintiff  or  the  public  simply  from  the  defendant  not 
choosing  to  make,  and  not  making,  a  defense.  "But  a  bargaining 
that  there  shall  be  none  is. not  permissible,  and  no  promise  founded 
upon  such  an  undertaking  can  be  enforced.'*  In  Section  702  it  is 
pointed  out  that  it  is  not  against  public  policy  for  the  parties  to  a 
divorce  suit  to  enter  into  an  agreement  as  to  what  alimony  shall 
be  allowed  and  how  their  property  should  be  divided,  and  the  like, 
on  the  rendition  of  a  decree,  "but,  if  the  contract  is  of  a  sort  to 
stimulate  a  divorce,  to  discourage  any  defense,  or  in  any  way  to 
impose  upon  the  court,  it  will  be  void;  for  example  it  will  be  void 
if  so  framed  as  to  have  effect  only  on  condition  that  a  divorce  is 
granted  without  alimony." 

The  English  &  American  Encyclopedia  of  Law  ([2d  Ed.]  Vol.  9, 
p.  832)  defines  collusion  as  follows:  "A  conspiracy  of  the  husband 
-and  wife  to  obtain  a  divorce  by  suppression  of  the  facts  or  by  false 
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or  manufactured  testimony" — a  very  different  definition,  it  will  be 
seen,  from  that  of  Bishop.  On  page  833  of  the  same  authority  it  is 
said:  "Where  collusion  is  disclosed,  the  court  will  not  proceed  to 
examine  the  evidence  to  see  whether  there  was  in  fact  a  meritorious 
cause  for  divorce, 'for  it  would  be  unsafe  to  act  upon  further  evi- 
dence. The  case  will  not  be  dismissed,  however,  where  one  person 
discloses  all  the  facts  to  the  court  and  contests  the  case  in  good 
faith.  It  is  therefore  immaterial  that  the  facts  suppressed  were  in- 
sufficient to  have  changed  the  result."  Page  843 :  **Where  collusion 
appears  or  is  disclosed  in  the  evidence,  the  court  will  refuse  all 
relief,  and  will  not  enforce  any  contract  of  the  husband  and  wife 
for  the  purpose  of  facilitating  a  divorce.  Collusion  will  be  pre- 
sumed where  it  is  disclosed  that  *  *  *  the  parties  *  *  *  have 
agreed  to  allow  the  case  to  go  by  default  without  an  appearance  or 
answer  by  the  defendant,  or  agreed  that  the  innocent  party  would 
procure  a  divorce  for  the  guilty  party,  the  latter  to  pay  the  former 
a  sum  of  money  when  the  decree  is  obtained  1     *     *" 

I  do  not  think  that  I  have  made  an  absolutely  exhaustive  search 
of  the  authorities  outside  of  New  Jersey,  but  I  have  ftiade  some,  and 
have  found  the  following  cases  dealing  with  the  general  subject: 
"Ham  V.  Twombly,  i8i  Mass.,  170;  63  N.  E.,  336  (1902) :  "If  a 
wife  in  good  faith  undertakes  to  procure  a  divorce  to  which  she 
legally  is  entitled  upon  the  ground  of  adultery  already  committed 
by  her  husband,  and  to  prevent  unnecessary  publicity  or  scandal 
her  husband  agrees  with  her  as  to  the  amount  of  alimony  and  the 
expense  to  be  incurred  for  witnesses,  this  does  not  make  a  divorce 
so  obtained  collusive  or  fraudulent."  Gentry  v.  Gentry,  67  Mo. 
App.,  550  (1896):  "Where  husband  and  wife  by  an  agreement 
stipulate  that  they  mutually  agree  to  make  application  for  a  legal 
separation,  etc.,  and  one  of  them  thereupon  sues  for  a  divorce,  the 
suit  cannot  be  maintained."  Branson  v.  Branson,  76  Neb.,  780; 
107  N.  W.,  loii  (1906) :  "An  agreement  between  the  parties  to  a 
divorce  suit  for  a  divorce  for  the  collusive  rendition  of  a  decree 
therefor  will  defeat  the  action,  and  it  is  immaterial  that  one  of 
the  parties  may  have  supposed  the  agreement  to  be  free  from  legal 
or  moral  wrong." 

The  term  "collusion"  in  New. York  has  been  defined  as  follows: 
"An  agreement  between  a  husband  and  wife  to  procure  a  judgment 
dissolving  the  marriage  contract,  which  judgment,  if  the  facts  were 
known,  the  court  would  not  grant."  Doeme  v.  Doeme,  96  App.  Div., 
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284;  89  N.  Y.  Supp.,  215  (1904).  The  application  of  the  foregoing^ 
definition  "to  proven  facts  will  be  found  in  this  case,  and  in 
Cowan  V.  Cowan,  23  Misc.  Rep.,  754;  53  N.  Y.  Supp.,  93,  and 
Dodge  V.  Dodge,  98  App.  Div.,  85 ;  90  N.  Y.  Supp.,  438. 

Latshaw  v.  Latshaw,  18  Pa.,  Super.  Ct.,  465 :  "Where  it  appears 
that  the  application  for  divorce  is  simply  that  the  parties  may  be 
freed  and  separated  from  each  other,  or  that  the  libel  is  not  founded 
on  motives  of  sincerity  and  truth,  but  demanded  for  light  reason, 
or  in  a  matter  smacking  of  collusion,  the  decree  must  be  invariably 
refused" — it  appearing  in  that  case  that  the  wife  met  her  husband 
and  told  him  that  she  was  going  to  get  a  divorce  for  nonsupport  and 
abuse,  and  that  he  agreed  to  it  and  to  make  no  defense.  Erwin 
V.  Erwin,  40  S.  W.,  53  (Tex.  Civ.  App.,  1897) :  "The  fact  that  the 
parties  to  a  divorce  suit  a  few  days  before  the  trial  agree  as  to  a 
division  of  the  property  in  case  a  divorce  is  granted,  and  that  de- 
fendant desires  to  withdraw  his  answer  and  allow  plaintiff  to  have 
a  decree,  was  not  alone  sufficient  to  show  collusion." 

The  following  are  the  cases  in  New  Jersey  dealing  with  collu- 
sion: Costill  V.  Costill,  47  N.  J.  Eq.,  346;  21  Atl.,  35  (McGill, 
Chan.,  1890)  :  In  this  case  the  fact  that  the  defendant  husband 
voluntarily  appeared  so  that  he  might  be  served,  and  that  the  wife, 
the  petitioner,  obtained  $500  from  him  after  the  suit  had  begun,  led 
the  Chancellor  to  believe  that  a  collusive  agreement  had  been  en- 
tered into  between  the  parties,  and  he  investigated  to  ascertain  the 
facts.  Di-ayton  v.  Drayton,  54  N.  J.  Eq.,  298;  38  Atl.,  25.  (Mc- 
Gill, Chan.,  1896)  :  In  that  case  the  suspicions  of  the  Chancellor 
were  aroused  as  to  whether  the  suit  was  not  collusive  because  the 
defendant  had  originally  made  accusations  against  his  wife  which 
he  did  not  in  any  way  seek  to  prove  at  the  trial,  allowing  the  case 
to  go  upon  the  testimony  produced  by  the  petitioner ;  and,  further- 
more, the  petitioner  failed  to  demand  the  custody  of  his  children 
He  took  proofs  and  satisfied  himself,  he  says,  that  there  was  no  col- 
lusive agreement  nor  understanding  between  them.  Pohlman  v. 
Pohlman,  60  N.  J.  Eq.,  28;  46  Atl.,  658  (Pitney,  V.  C,  1900)  :  In 
that  case  the  suspicions  of  the  Vice  Chancellor  were  aroused  be- 
cause there  was  a  voluntary  appearance  of  the  defendant.  In  his 
own  language  he  states  it  as  follows:  "The  next  question  is  as  to 
whether  the  fact  that  the  wife  is  so  far  desirous  of  having  a  divorce, 
and  one  that  shall  be  valid,  as  to  induce  her  to  voluntarily  appear 
in  a  court  where  she  is  not  obliged  to  appear,  amounts  to  collu- 
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sion."  He  expressly  finds  that  there  were  no  facts  suppressed,  and 
that  the  original  desertion  was  not  committed  nor  persisted  in  by 
any  connivance.  He  cites  three  or  four  definitions  of  collusion, 
and  from  his  treatment  of  them  it  is  obvious  that  from  them  he 
extracts  the  principle  that  the  essence  of  collusion  is  an  agreement 
to  suppress  facts  or  manufacture  a  case.  It  is  nowhere  suggested 
in  his  opinion  that  there  was  any  agreement  between  the  parties  that 
the  case  should  be  brought,  or  that  the  defendant  should  submit 
herself,  or  that  the  defendant  in  any  way  made  any  agreement  with 
the  petitioner;  his  suspicions  having  been  entirely  aroused  by  her 
voluntary  appearance,  and  the  decision  going,  in  my  view,  no  fur- 
ther than  to  hold  that  that  fact  alone  is  not  sufficient  either  to  find 
collusion  or  dismiss  the  suit  upon  any  ground  of  public  policy. 
Griffiths  V.  Griffiths,  69  N.  J.  Eq.,  689;  60  Atl.,  1090  (Bergen,  V. 
C,  1905) :  In  this  case  we  have  an  ex  parte  divorce  proceeding  on 
the  ground  of  desertion.  After  a  review  of  the  facts  which  were 
produced  by  the  petitioner  to  prove  the  desertion,  and  expressing 
his  inclination  toward  an  opinion  that  they  were  not  sufficient,  the 
Vice  Chancellor  says  that  he  does  not  put  the  decision  upon  that 
ground.  He  proceeds  as  follows :  *'The  law  of  this  state  deprives 
this  court  of  jurisdiction  unless  the  petitioner  shall  make  oath  to  be 
annexed  to  the  petition  that  her  complaint  is  not  made  by  any  col- 
lusion between  her  and  the  defendant  for  the  purpose  of  dissolv- 
ing their  marriage,  and  it  necessarily  follows  that,  if  at  any  time 
during  the  procedure  it  shall  appear  that  the  jurisdictional  condition 
is  not  present,  the  petition  should  be  dismissed.  In  Pohlman  v. 
Pohlman,  60  N.  J.  Eq.,  28  [46  Atl.,  658],  the  Vice  Chancellor  held 
that  the  desire  of  a  defendant  to  be  divorced,  and  her  voluntary 
appearance  in  a  court  where  she  is  not  obliged  to  appear  in  order 
that  the  decree  may  be  valid  in  a  foreign  jurisdiction,  does  not 
amount  to  collusion,  but  the  facts  offered  for  consideration  in  the 
case  just  cited  differ  in  a  very  marked  degree  from  those  appearing 
in  this  case.  Collusion  in  cases  of  this  class  is  not  only  a  corrupt 
agreement  between  the  parties  whereby  one  shall  commit  the  matri- 
monial offense,  or  under  the  terms  of  which  evidence  of  an  offense 
committed  is  fabricated,  but  also  includes  any  agreement  whereby 
evidence  of  a  valid  defense  is  suppressed,  and  in  my  judgment 
such  an  agreement,  if  not  suppressed,  may  be  implied  from  the  facts 
of  the  parties."  He  then  goes  on  to  show  that  public  policy  is  al- 
ways involved  in  divorce  suits,  and  he  finds  that  the  defendant  ap- 
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pealed  to  the  petitioner  to  bring  a  suit  for  divorce  and  agreed  that, 
if  she  would  do  so,  he  would  give  her  a  lump  sum  of  money  pro- 
vided she  obtained  a  divorce.  And,  after  discussing  this,  he  says : 
^*If  arrangements  between  parties  providing  for  the  institution  of 
divorce  suits,  in  consideration  of  a  large  sum  of  money,  are  to  re- 
ceive the  sanction  of  this  court,  every  legal  restriction  against  the 
voluntary  dissolution  of  the  marriage  tie  can  readily  be  avoided 
by  designing  and  unprincipled  parties."  He  therefore  finds  that 
there  was  collusion,  and  dismissed  the  suit. 

In  some  of  the  authorities  above  cited  it  will  be  found  that  the 
court,  upon  being  satisfied  that  the  defendant  and  complainant  had 
agreed  that  the  suit  should  be  brought,  had  dismissed  the  suit  with- 
out prejudice  to  the  right  to  bring  anotl}er  one  not  the  result  of 
such  collusion.  My  own  view  of  the  situation,  briefly  stated,  is  this : 
"The  policy  of  our  law  favors  marriage,  and  disfavors  divorce. 
Parties  may  not  be  permitted  to  make  agreements  with  respect  to 
divorce  suits  which  would  be  perfectly  proper  to  be  made  in  other 
litigations.  In  divorce  suits  public  policy  requires  that  certain 
agreements  shall  not  be  made  between  the  parties,  and  when  such 
interdicted  agreements  are  made,  they  are  termed  "collusive." 
What  is  termed  "collusion"  in  divorce  suits  is  a  definite  kind  of 
agreement  of  parties  concerning  the  divorce.  If  collusion  is  to  be 
limited  (as  some  of  the  definitions  would  limit  it)  to  "a  corrupt 
bargain  to  impose  a  case  upon  the  court" — that  is,  either  by  the 
suppression  of  evidence  or  by  the  manufacture  thereof — then  each 
case  where  there  was  an  agreement  between  the  parties  would 
have  to  be  investigated  to  see  whether  such  an  agreement  came 
within  the  interdiction  of  the  definition  of  collusion.  But  if  collu- 
sion is  given  an  ampler  definition,  so  as  to  include  any  agreement 
between  the  parties  as  a  result  of  which  no  defense  shall  be  made, 
then  the  case  will  not  be  investigated  after  the  ascertainment  that 
there  is  such  an  agreement,  because  that  agreement  itself  would  be 
within  the  definition  of  collusion,  and  would  defeat  the  suit. 

I  cannot  escape  the  conviction  that  our  statute  which  requires 
an  affidavit  by  the  petitioner  that  "the  said  petition  is  not  made  by 
reason  of  any  collusion  *  *  *"  indicates  that  with  us  "collusion" 
must  be  given  the  broader  and  ampler  definition.  It  seems  to  me  to 
be  perfectly  clear  that  if  a  man  and  wife  agree  that  one  of  them 
shall  bring  a  suit  for  divorce  against  the  other,  and  that  no  defense 
shall  be  made,  such  an  agreement  should  be  included  in  the  defini- 
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tion  of  collusion.  And  it  also  seems  clear  to  me  that,  when  they 
have  thus  agreed,  the  party  making  the  petition  certainly  makes  it 
by  collusion.  This  definition,  of  course,  would  not  include  cases  in 
which  the  defendant  was  willing  the  suit  should  be  brought  or  was 
even  anxious  or  desirous  that  it  should  be  brought,  but  would  in- 
clude cases  where  the  defendant  and  the  petitioner  agreed  that  it 
shall  be  brought,  and  that  no  defense  shall  be  made  a  fortiori 
where  he  not  only  agrees  that  it  should  be  brought  and  be  unde- 
fended but  advances  money  to  induce  its  bringing. 

My  reason  for  thinking  that  the  definition  should  be  the  broader 
one  that  it  would  then  be  clearly  and  consistently  in  keeping 
with  the  public  policy  which  we  maintain  in  this  respect,  because^ 
if  we  limit  the  term  "collusion"  to  the  narrow  definition 
(which  only  includes  the  suppression  of  evidence  or 
the  manufacture  thereof),  and  permit  agreements  that 
suits  shall  be  brought  in  which  no  defense  shall  be  made^ 
we  are  creating  by  such  permission  a  situation  in  which  the  chances 
of  our  ever  finding  out  the  truth  concerning  the  matter  are  almost 
zero.  If  parties  agree  that  one  of  them  shall  bring  a  suit  and  the 
other  will  not  defend,  it  is  impossible  to  escape  the  conviction 
that  the  court  will  have  practically  no  opportunity  to  ascertain 
whether  evidence  is  suppressed  or  manufactured  evidence  is  offered. 
I  do  not  wish  to  be  understood  as  including  within  the  definition 
of  collusion  agreements  by  which  the  husband  contracts  to  pay  a 
certain  amount  of  alimony  to  his  wife  without  the  intervention  of 
the  court.  I  do  think,  however,  that  within  the  definition  of  "col- 
lusion" should  be  those  cases  in  which  the  husband  agrees  with 
the  wife  that  he  will  furnish  a  sum  of  money  with  which  she  is 
to  procure  a  divorce  against  him.  I  think  that  what  has  been 
done  in  some  courts  should  be  done  in  such  cases;  that  is,  where 
the  court  is  convinced  that  there  is  not  manufactured  testimony 
or  suppressed  evidence,  but  that  the  suit  is  collusive  because  of  the 
agreement,  the  suit  should  be  dismissed  without  prejudice  to  the 
right  to  bring  another  suit  which  shall  not  be  collusive.  I  am 
clearly  of  opinion  that,  if  it  be  held  that  an  agreement  between  hus- 
band and  wife  that  suit  shall  be  brought  and  no  defense  entered 
is  within  the  definition  of  collusion,  the  court  should  infer  such 
an  agreement  from  the  fact  that  the  husband  has  before  the  suit 
was  begun  advanced  money  to  the  wife  or  to  a  lawyer  for  the 
wife  for  the  purpose  of  bringing  the  suit. 
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As  is  pointed  out  by  Chancellor  McGill,  Vice  Chancellor  Bergen, 
and  other  judges,  it  is  a  shallow  pretense  that  there  is  any  intention 
to  defend  if  the  defendant  furnishes  money  for  the  prosecution 
of  the  suit,  and  it  certainly  is  not  a  violent  inference  for  the  court  to 
find  an  agreement  in  consonance  with  the  defendant's  act  in  furnish- 
ing the  money  to  enable  a  suit  to.be  brought  against  him. 

The  result  is  that  the  petition  in  this  case  will  be  dismissed 
without  prejudice  to  the  right  of  the  petitioner  to  bring  any  suit 
free  from  collusion. 


2.  Connivance. 

LEHMAN  V.  LEHMAN. 

Chancery,  78  Eq.,  316;  79  Atl..  1060. 

Petition  by  Daisy  B.  Lehman  against  Lester  E.  Lehman  for  di- 
vorce. On  exceptions  to  master's  report  advising  against  the  grant- 
ing of  a  decree  on  the  ground  that  plaintiff  had  connived  at  her 
husband's  offense.     Exceptions  sustained,  and  decree  allowed. 

E)merv,  V.  C.  This  is  a  suit  brought  by  the  wife  against  the 
husband,  charging  adultery.  The  suit  is  undefended,  and  the  proofs 
of  the  commission  of  the  act  charged  are  satisfactory,  but  the  mas- 
ter reports  adversely  on  the  ground  that  the  wife  connived  at  the 
adultery.  The  facts  upon  which  connivance  is  found  are  substan- 
tially these :  The  petitioner,  suspecting  the  infidelity  of  her  husband, 
but  having  no  proof  of  it,  arranged  with  a  detective  officer  to  fol- 
low her  husband  on  the  nights  when  the  detectives  were*  notified  by 
her  that  her  husband  was  absent  from  home.  From  a  subsequent 
conversation  of  her  husband  over  the  telephone,  which  she  over- 
heard, petitioner  thought  he  might  be  making  an  appointment,  but 
with  whom  or  where  was  not  learned,  and  proposed  to  have  him 
followed.  Knowing  of  her  husband's  habit  of  going  automobile 
riding  with  a  friend,  petitioner  went  with  her  sister  to  the  detec- 
tives' office  after  her  husband  left  their  home,  and  with  her  sister 
and  the  detectives  went  in  an  automobile  in  a  search  for  this  friend's 
automobile  on  one  of  the  Essex  County  avenues  and  its  roadhouses. 
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Finding  the  automobile  of  which  they  were  in  search  at  a  road- 
house,  the  husband  was  seen  there  in  company  with  a  woman  with 
whom  he  subsequently  occupied  a  room.  The  wife  with  her  sister 
and  the  detectives  waited  and  watched  the  house  and  room,  and 
subsequently  all  entered  the  room  and  surprised  defendant  and  co- 
respondent under  circumstances  indicating  sufficiently  that  the  crime 
for  which  they  had  been  seeking  proof  had  been  committed.  These 
facts,  the  master  finds,  show  that  the  conduct  of  the  wife  indicated 
an  intent  or  willingness  that  the  act  of  adultery  might  take  place, 
or  culpable  negligence  in  not  preventing  it,  and  he  concludes  that  in 
a  recent  case — Delaney  v.  Delaney,  71  N.  J.  Eq.,  246,  65  Atl..  217 — 
the  Court  of  Errors  and  Appeals  laid  down  a  rule  that  in  such  cases 
divorce  must  be  denied  and  one  which  controls  the  present  case. 

The  master  seems  to  have  taken  a  single  clause  of  this  opinion  in 
the  Delaney  Case  applied  without  reference  to  the  facts  or  issues 
in  the  case,  as  intended  to  put  in  concrete  form  a  new  rule  in  ref- 
erence to  acts  of  petitioner  which  would  bar  a  divorce,  on  the 
ground  of  negligence  or  connivance.  This  clause  of  the  opinion,  as 
well  as  the  whole  opinion,  is  to  be  read  with  reference  to  the  issues 
directly  involved  for  decision,  one  of  which  was  whether  the  special 
act  of  adultery  charged  had  not  been  brought  about  by  conduct  of 
the  husband  himself  toward  the  wife,  which  conduct  itself  was  the 
cause  of  or  had  a  tendency  to  bring  about  the  very  act  complained 
of.  And  it  was  this  conduct  of  the  husband  toward  the  wife  and 
the  adulterer  as  being  of  itself  an  efficient  cause  of  the  crime,  or 
itself  contributing  to  the  crime  which  was  held  to  bar  relief.  The 
effect  of  the  mere  watching  the  actions  of  the  suspected  wife,  with- 
out her  knowledge  and  without  directly  effecting  and  encouraging 
them,  was  not  involved  in  the  Delaney  Case,  or  intended  to  be  passed 
on.  On  the  facts  of  the  case  the  court  found  that  the  conduct  of 
the  husband  toward  his  wife  conduced  or  contributed  as  one  of  its 
effective  causes  to  the  commission  of  the  crime  complained  of.  To 
extend  the  bar  of  connivance  to  the  mere  act  of  watching  the  move- 
ments of  a  suspected  spouse  could  not  have  been  the  intention  of  the 
court,  for  the  question  was  not  involved.  In  a  previcAis  case — 
Warn  v.  Warn,  59  N.  J.  Eq.,  642;  45  Atl.,  916  (1899) — ^^^  same 
Court  had  unanimously  approved  the  opinion  of  Vice  Chancellor 
Reed,  in  which  he  stated  that  the  facts  necessary  to  constitute  con- 
nivance must  have  a  direct  and  necessary  tendency  to  cause  adultery 
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to  be  committed,  and  this  case  was  approved  and  not  overruled  in 
the  Delaney  Case.  And  in  reference  to  the  express  point  now  in- 
volved Chief  Justice  Gummere  in  a  later  case — Inderlied  v.  BuUen", 
yy  Atl.,  469  (1910) — stated,  "A  husband  may  properly  watch  his 
wife  whom  he  suspects  of  that  offense  (adultery)  in  order  to  ob- 
tain proof  of  the  fact,  and  such  conduct  does  not  constitute  conni- 
vance/' approving  the  principle  stated  in  Wilson  v.  Wilson,  154 
Mass.,  194,  28  N.  E.  167,  12  L.  R.  A.  524,  26  Am.  St.  Rep.  237. 

The  distinction  between  the  Delaney  Case  and  the  one  in  hand  is 
that  in  the  Delaney  Case  the  acts  or  conduct  barring  divorce  as  con- 
nivance or  consent  were  such  as  themselves  tended  to  bring  about 
the  act  complained  of,  in  the  sense  that  they  were  in  some  sense 
and  to  some  extent  the  efficient  causes  of  the  act  and  contributed 
thereto  as  cause  to  effect.  All  of  the  cases  in  our  courts  which  have 
considered  this  defense  of  consent  or  connivance  have  applied  the 
doctrine  to  acts  or  conduct  which  were  in  themselves  of  such  a 
character  as  to  cause  or  tend  to  bring  about^the  crime.  Hedden  v. 
Hedden,  21  N.  J.  Eq.,  61  (Zabriskie,  1870) ;  Cane  v.  Cane,  39  N. 
J.  Eq.,  158  (Van  Fleet,  V.  C,  1884)  ;  Warn  v.  Warn,  supra.  This 
statement  probably  does  not  include  all  possible  cases  of  connivance 
— a  matter  which  is  not  within  the  scope  of  this  decision — but,  while 
giving  the  meaning  of  "connivance"  or  "consent"  as  it  appears  to 
be  drawn  from  the  decisions,  I  intend  now  only  to  decide  that  the 
watching  of  a  suspected  husband,  and  suffering  him  to  avail  him- 
self of  an  opportunity  created  by  himself,  without  any  previous 
knowledge  or  encouragement  on  the  part  of  the  wife,  is  not  a  con- 
nivance or  consent  on  her  part  which  would  bar  the  divorce.  This* 
was  the  view  taken  by  Vice  Chancellor  Pitney  in  Brown  v.  Brown, 
62  N.  J.  Eq.,  62,  67,  49  Atl.,  589,  and  seems  to  be  the  general,  if  not 
universal,  rule  in  upper  American  Courts.  9  A.  &  E.  Ency.  (2d. 
Ed.)  830;  Wilson  V.  Wilson,  154  Mass.  194,  28  N.  E.  167,  12  L.  R. 
A.  524,  26  Am.  St.  Rep.  237,  supra;  2  Bish.  Marr.  &  Div.  (6th  Ed.) 
§  9;  I  Nelson  Div.  &  Sep.  §  485.  Under  the  English  statute  (Matr. 
Causes  Act  1857,  §§  29-31),  "such  willful  neglect  or  misconduct  as 
has  conduced  to  the  adultery"  is  a  bar  as  well  as  "being  in  any  man- 
ner accessory  to  or  conniving  at  the  adultery";  but  while  these 
clauses  are  much  broader  than  our  own  act  (Laws  igo2,  c.  157,  § 
22)  which  bars  divorce  for  adultery  if  "the  complainant  was  con- 
senting thereto,"  I  have  found  no  case  in  the  English  courts  in 
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which  the  decision  did  not  turn  upon  the  construction  to  be  placed 
upon  acts  or  conduct  of  the  petitioner  which  caused  or  had  in  them- 
selves a  tendency  to  brin^  about  the  crime  charged. 

The  exceptions  will  be  sustained  and  a  decree  of  divorce  advised. 


WARN  V.  WARN. 

Court  of  .Errors  and  Appeals,  59  Eq.,  642 ;  45  Atl,  916. 

Appeal  from  Court  of  Chancery. 

Action  by  William  E.  Warn  ag^ainst  Mary  C.  Warn.     From  a 
decree  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  vice  chancellor  (Reed,  V.  C.) : 
"A  divorce  is  claimed  by  the  husband  on  the  f^round  of  adultery 
of  the  wife.  I  am  convinced  that  the  defendant  was  gfuilty  of  the 
adulterous  acts  charged.  Her  habits  of  inebriety  destroyed  her 
sense  of  modesty,  and  the  gratification  of  her  taste  for  liquor  was 
the  bribe  by  which  her  virtue  was  successfully  assaulted.  The  main 
defense,  however,  is  that  her  husband  failed  to  surround  her  with 
the  protection  which  his  knowledge  of  her  habits  should  have  sug- 
gested, and,  as  her  adultery  seems  to  have  resulted  from  those  hab- 
its, that  he  is  not  in  a  position  to  ask  for  a  divorce.  The  cases  in- 
voked in  support  of  this  insistence  are  Hedden  v.  Hedden,  21  N.  J.. 
Eq.,  61  and  Cane  v.  Cane,  39  N.  J.  Eq.,  148.  These 
cases  involve  the  application  of  the  well-settled  doctrine  that 
the  husband  who  connives  at  his  wife's  adultery  cannot 
complain  of  it.  But  the  facts  proven  in  this  case  do  not  bring 
it  within  the  scope  of  this  doctrine.  It  is  undoubtedly  true  that 
connivance  may  consist  of  a  passive  assent  to  'the  train  of  circum- 
stances leading  to  adultery,  when  the  complainant  could  have  pre- 
vented the  wrong  or  injury  of  which  he  complains.  The  facts, 
however,  necessary  to  constitute  connivance,  must  have  a  direct 
and  necessary  tendency  to  cause  adultery  to  be  committed.  Stone 
V.  Stone,  I  Rob.  Ecc.  99.  Corrupt  intent  is  the  very  essence  of  con- 
nivance. It  cannot  be  inferred  from  the  husband's  great  inatten- 
tion to  his  family.    I  Nels.  Div.  &  Sep.  §  481.    The  gravity  of  the 
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offense,  its  infrequency,  and  the  general  presumption  of  innocence 
requires  that  this  defense  should  be  established  by  direct  and  con- 
clusive proof.  Id,,  §  499.  There  is  nothing  in  this  case  to  show  that 
the  husband's  conduct,  whatever  it  was,  was  induced  by  a  wish  or 
expectation  that  his  wife  should  be  seduced.  There  is  nothing  that 
he  did,  or  that  he  failed  to  do,  which  could  reasonably  impute  to 
him  a  desire  or  anticipation  that  his  conduct  would  prompt  her  to 
drift  into  lewdness.  Unless  this  intention  can,  under  the  crcum- 
stances,  be  imputed- to  him,  it  is  irrelevant  to  consider  whether  it 
was  his  duty  to  have  acted  towards  her  differently  than  he  did.  The 
husband  is  entitled  to  a  decree  for  divorce." 

Per  Curiam.  The  decree  appealed  from  is  affirmed,  for  the  rea- 
sons given  in  the  opinion  of  the  vice  chancellor. 

Cane  v.  Cane,  39  Eq.,  148.  A  husband  who  seduced  his  wife  before 
marriage,  and  thus  makes  himself  acquainted  with  her  weakness,  and,  what 
is  more,  responsible  for  the  loss  of  that  strength  of  character  which  conscious 
purity  always  gives  a  woman,  places  himself  in  a  position  where  the  law, 
in  consequence  of  his  wrong,  requires  him  to  shield  his  wife  with  peculiar 
vigilance,  and  to  see  to  it  that  she  is  not  exposed  to  temptations  that  he 
knows  she  cannot  withstand.  If  such  a  husband  sees  his  wife  in  danger,  if 
he  sees  her  in  a  position  where  she  is  likely  to  become  subject  to  the  power 
of  the  blandishments  of  a  man  whose  character  he  knows  to  be  bad  and 
intentions  evil,  and  he  does  nothing  to  warn  her,  or  to  withdraw  her  from  his 
innuence,  but  allows  her  to  be  led  on  to  her  ruin  and  his  dishonor,  his  con- 
duct, in  law,  amounts  to  consent,  and  the  statute  declares  that  no  divorce 
for  adultery  shall  be  decreed  when  it  appears  that  the  party  complaining 
consented  thereto. 

Hedden  v.  Hedden,  21  Eq.,  61.  It  is  settled  that  a  husband  who  connives 
at,  or  assents  to,  adultery  by  his  wife  with  one  person,  shall  be  deemed 
as  assenting  to  it  with  others,  and  will  not  be  entitled  to  a  divorce  for  a  subse- 
quent act  of  adultery  with  a  different  person. 

Woodward  v.  Woodward,  41  Eq.,  224 ;  4  Atl.,  424.  Consent  to  subsequent 
acts  of  adultery  does  not  bar  a  suit  for  an  act  of  adultery  prior  to  the  con- 
sent. 

In  Rademacher  v.  Rademacher,  74  Eq.,  570;  70  Atl.,  687.  Stevenson,  V.  C, 
said.  "It  is  perfectly  plain  that,  if  the  adultery  was  committed,  she  was  en- 
trapped into  committing  it  by  the  employes  of  the  Gregory  Detective  Agency 
employed  by  complainant  for  the  purpose  of  getting  evidence.  One  of  these 
employes,  a  woman  by  the  name  of  Frances  Morrell,  went  to  the  house  of 
defendant  and  engaged  board  there,  ostensibly  as  a  boarder.  After  she 
had  been  there  a  few  days,  she  invited  defendant  to  go  to  New  York,  where 
they  met  two  men,  also  provided  by  the  agency,  while  other  members  of  the 
agency  followed  and  watched  their  movements.  Frances,  the  defendant,  and 
the  two  men  went  first  to  a  matinee,  then  to  a  drinking  place,  then  to 
a  restaurant,  and  finally  to  a  hotel  in   Hoboken,  where  the  watchers  broke 
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into  the  bedrom  in  which  defendant  and  her  male  companion  were  found  in 
bed  together. 

While  this  outrageous  performance  does  not  appear  to  l|ave  been  author- 
ized by  complainant  himself,  it  was  conducted  in  his  interest  by  his  agent,, 
and  I  do  not  think  he  is  in  a  position  to  take  advantage  of  a  situation 
brought  about  by  that  agent's  acts.  I  think  the  proper  rule  is  laid  down 
by  Lord  Penzance  in  the  following  passage:  "In  my  opinion,  if  a  husband 
employs  a  man  to  get  evidence  of  adultery  upon  which  to  obtain  a  divorce, 
and  the  man  so  employed  sets  about  to  procure  the  defilement  of  the  wife, 
and  by  the  intervention  of  that  man  the  wife  is  purposely  induced  to  commit 
adultery,  the  petitioner  has  no  right  to  a  remedy  in  this  court  for  such 
adultery,  and  I  further  think  that  the  husband  would  have  no  right  to  a 
remedy,  even  if  it  were  proved  that  he  had  not  given  any  distinct  orders 
for  the  purpose.  ♦  ♦  ♦  I  decide  the  case  on  the'  broader  ground  that 
the  petitioner  cannot  obtain  the  benefit  of  redress  in  this  court  for  an  act  of 
adultery  brought  about  by  his  own  agent."  Gower  v.  Gower,  L.  R.  2  Prob. 
&  Div.,  428. 

The  bill  should  be  dismissed. 


3.  Condonation. 

GEOGER  V.  GEOGER.  * 

Chancery,  59  Eq.,  15;  45  Atl.,  349. 

Bill  by  Oscar  Geoger  against  Anna  Geoger  for  divorce,  in  which 
defendant  filed  a  cross  bill  for  same  relief.  Decree  for  plaintiff 
and  defendant's  cross  bill  dismissed. 

Emery,  V.  C.  The  bill  in  this  case  is  filed  by  the  husband  charg- 
ing his  wife  with  adultery  committed  with  one  Scheuplein  in  August 
1896,  at  Greenwood  Lake.  The  answer  of  the  wife  sets  up  also  the 
defense  of  condonation.  The  proofs  as  to  the  defendant's  adultery 
with  Scheuplein,  as  charged,  are  so  positive,  and  deriyed  from  so 
many  sources,  as  to  compel  belief  in  the  wife's  guilt,  and  to  over- 
come entirely  her  denials,  which  constitute  substantially  the  only 
evidence  in  her  behalf  in  relation  to  the  charge. 

In  reference  to  the  defense  of  condonation,  the  situation  of  the 

case  on  the  proofs,  in  my  judgment,  is  that  the  wife,  upon  whom 

the  burden  of  the  proof  of  this  defense  rests,  has  proved  by  the 

weight  of  evidence  a  forgiveness  in  words,  and  a  promise  by  the 

husband  to  receive  her  back  to  his  home.    The  husband  denies  this, 

but  upon  this  point  the  wife  is  corroborated  by  the  evidence  of  a 

I 

*  Part  of  the  opinion  is  omitted. 
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witness  who  attended  the  interviews  in  the  wife's  counsers  office 
at  the  request  of  the  husband,  and  who  subsequently,  at  the  hus- 
band'^ request,  became  the  intermediary  in  a  conveyance  of  real 
estate  (of  little  or  no  value,  as  it  afterwards  turned  out)  which 
was  made  by  the  husband  to  the  wife,  while  the  question  of  return 
was  pending,  and  for  the  purpose  of  assuring  her  of  his  good  faith. 
These  promises  of  the  husband  to  take  his  wife  back  were  first 
made  about  April,  1897,  and  were  repeated  up  to  June  of  that  year, 
but  were  not  carried  out.  and  the  wife,  in  February,  1898,  appar- 
ently abandoned  hope  of  their  being  carried  out,  and  returned  to  her 
native  country  in  Europe,  and  the  husband  then  ^ave  her  the  sum 
of  $400,  and  discontinued  the  weekly  payments  for  her  support, 
which  he  had  been  making  since  he  expelled  her  from  home.  The 
important  question  which  arises  on  this  state  of  facts  is  whether 
a  forgiveness  by  words  merely,  and  a  promise  to  reinstate,  or  by 
words  followed  by  acts,  such  as  the  conveyance  of  the  property  in 
connection  with  such  promise,  but  not  followed  up  by  any  acts  or 
conduct  which  actually  reinstated  the  offender  in  the  condition. she 
was  before  the  transgression,  show  a  sufficient  condonation.  The 
question  is  a  new  one  in  this  state,  for  the  expression  of  Van  Fleet, 
V.  C,  in  Shackleton  v.  Shackleton,  48  N.  J.  Eq.,  364,  367,  21  Atl., 
93S»  which  is  relied  on  as  an  authority  to  show  that  condonation 
may  be  by  words  alone,  cannot,  in  my  judgment,  be  taken  as  intend- 
ed to  settle  the  present  question,  which  was  not  involved  in  the  de- 
cision of  that  case.  If  the  question  is  treated  as  one  to  be  settled 
on  principle,  independent  of  authority,  it  would  seem  that,  inas- 
much as  condonation,  where  it  has  once  taken  place,  entitles  the 
offender  thereafter  to  all  marital  rights,  such  vital  and  far-reaching 
consequence  should  not  be  fastened  upon  the  injured  husband  un-* 
less  he  has  in  fact  reinstated  the  guilty  woman  as  his  wife.  The 
language  of  Sir  Cresswell  in  Keats  v.  Keats  (1859),  28  Law  J.  Prob. 
&  M.,  59,  5,  Jur.  (N.  S.)  176,  which  was  approved  by  the  Court  of 
Appeal  in  Bernstein  v.  Bernstein  [1893]  Prob.  Div.  292,  312,  as  an 
accurate  and  clear  statement  of  the  law  as  to  condonation,  defines  its 
effects  "as  a  blotting  out  of  the  offense,  so  as  to  restore  the  offend- 
ing party  to  the  position  which  he  or  she  occupied  before  the  of- 
fense was  committed.'*  Forgiveness  of  the  offense,  whether  it  be 
evidenced  by  words  or  acts,  is  not  necessarily  legal  condonation, 
which  requires  the  forgiveness  to  be  followed  in  fact  by  a  reconcil- 
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iation,  in  which  the  wife  is  reinstated  to  such  conjugal  cohabitation 
or  connubial  intercourse  as  may  be  adapted  to  the  circumstances  of 
the  parties.  An  inclination,  or  even  an  intention,  to  condone,  is  not 
sufficient  if  not  followed  by  an  actual  reinstatement.  This  is  the 
rule  stated  in  Keats  v.  Keats  (1859)  5  Jur.  (N.  S.)  176,  178,  and 
seems  to  me  to  be  the  only  rule  which  is  just,  alike  to  the  injured 
as  well  as  the  offending  party,  in  relation  to  the  condonation  of  this 
offense.  The  cases  which  have  been  referred  to  as  establishing  the 
rule  that  forgiveness  by  words  alone,  not  followed  by  acts  or  con- 
duct from  which  a  reinstatement  of  the  guilty  party  to  marital  rights 
can  be  inferred,  do  not,  so  far  as  I  have  been  able  to  examine  them, 
support  this  contention.  Upon  the  issue  of  condonation  I  conclude, 
therefore,  that,  the  wife  having  proved  only  an  inclination  or  in- 
tention to  condone,  which  was  not  fully  carried  out,  and  was  not 
followed  by  her  actual  reinstatement  as  a  wife,  the  offense  commit- 
ted has  not  been  legally  forg^iven  or  condoned. 


TOTTEN  v.  TOTTEN. 

Chancery,  60  Atl.,  1095. 

Suit  by  Mary  Totten  against  Abram  Willard  Totten.  Decree  for 
petitioner. 

Bergen,  V.  C.  The  petitioner  charges  that  her  husband,  the  de- 
fendant, committed  adultery  with  Sara  De  Hart  on  different  days 
during  the  spring  and  summer  of  1903,  and  on  different  days  dur- 
ing the  months  of  June  and  July  in  1904,  and  thereupon  prays  for  a 
divorce  and  alimony.  The  defendant,  by  his  answer,  admits  that 
he  was  unfaithful  to  his  marriage  vows  during  the  year  1903,  and 
for  that  reason  the  petitioner  declined  to  cohabit  with  him  during 
the  months  of  October  and  November  of  that  year,  but  charges  that 
she  in  the  month  of  December.  1903,  with  full  knowledge  of  all  the 
facts,  condoned  the  offense,  and  denies  that  since  the  condonation 
he  committed  adultery  with  Sara  De  Hart,  as  charged  in  the  peti- 
tion. The  petitioner  admits  that,  with  full  knowledge  of  her  hus- 
band's unfaithfulness  to  her  during  the  year  1903,  she  condoned 
the  offense,  upon  the  promise  of  her  husband  that  he  would  do  bet- 
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ter,  and  that  it  should  never  occur  again,  which  promise,  she  now 
alleges,  he  did  not  keep. 

Prior  to  the  latter  part  of  August,  1903,  the  defendant's  para- 
mour resided  with  her  parents,  about  two  miles  from  defendant's 
home,  at  which  time  she  left  and  went  to  Richmond,  Va.,  where 
she  obtained  employment  as  a  church  organist.     The  parties  lived 
in  Franklin  township,  Somerset  County,  a  few  miles  from  New 
Brunswick'%and  when  Sara  De  Hart  started  for  Richmond,  the  de- 
fendant went  with  her  as  far  as  Philadelphia.     Within  24  hours 
after  they  parted  she  wrote  a  letter  to  the  defendant,  which  in  plain- 
est terms  disclosed  their  illicit  intercourse,  and  is  important  evidence 
on  the  subject  of  the  extent  and  character  of  their  relations,  and  of 
great  weight  in  determining  the  credence  to  be  given  to  defendant's 
testimony  regarding  his  actions  subsequent  to  the  condonation.    The 
evidence  shows  that  after  the  reconciliation,  in  December,  the  de- 
fendant and  Sara  De  Hart  maintained  a  correspondence,  and  that 
"her  letters,  instead  of  being  mailed  to  him  at  his  usual  postoffice  ad- 
dress, were  sent  to  a  different  post  office;  that  some  time  in  June, 
1904,  Sara  De  Hart  returned  to  her  ^parents'  house  on  a  visit,  and 
remained  there  until  early  in  the  month  of  July.     It  is  during  this 
period  that  the  petitioner  claims  the  defendant  so  conducted  himself 
as  to  forfeit  the  condonation,  and  it  is  admitted  by  both  parties  that, 
upon  being  satisfied  of  his  wrongdoing,  the  petitioner,  on  the  loth 
day  of  July,  1904,  refused  to  cohabit  with  her  husband,  and  in  Au- 
gust left  his  house.    The  evidence  which  she  offers  in  support  of  her 
claim,  in  my  judgment,  justifies  the  conclusion  that  the  defendant 
did  not  observe  the  promise  upon  which  the  condonation  was  based. 
She  testifies  that  one  night  while  Sara  De  Hart  was  at  home,  in  June 
1904,  he  left  his  home  in  the  evening,  telling  his  wife  that  he  was 
going  to  a  neighbor's,  by  the  name  of  Voorhees ;  that  as  he  did  not 
return,  she  went  over  to  the  neighbor's  house,   found  the  house 
closed,  and  that  apparently  the  family  had  retired  for  the  night; 
that  she  returned  home,  seated  herself  in  a  wagon  near  the  barn, 
and  about  midnight  saw  her  husband  coming  across  the  country 
from  the  direction  of  Sara  De  Hart's  house,  walking  through  the 
grass,  which  was  so  wet  that  his  shoes  and  part  of  his  clothing  were 
completely  saturated  with  water.     This  occurrence  the  defendant 
explains  by  saying  that  he  went  to  Mr.  Voorhees,  and  met  a  Mr. 
John  Garretson,  who  was  there  with  a  wagon,  and  asked  him  to  go 
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home  with  him,  as  he  had  something  to  show  him ;  that  he  went  with 
Mr.  Garretson,  whose  home  was  about  four  miles  away;  that  all 
he  had  to  show  him  was  some  correspondence,  after  which  he 
walked  home  across  the  country.  Mr.  Garretson  was  not  called  as 
a  witness,  nor  his  absence  explained;  and  I  discard  this  explana- 
tion as  totally  unworthy  of  belief,  and  am  satisfied  that  the  defend- 
ant on  that  night  had  visited  his  former  paramour.  It  further  ap- 
pears that,  when  the  woman  returned  to  Richmond,  the  defendant 
again  went  with  her  as  far  as  Philadelphia.  The  defendant  posi- 
tively denies  that  he  and  Sara  De  Hart  resumed  their  illicit  inter- 
course during  this  visit,  but  it  is  impossible  to  give  any  credit  to  his 
story.  An  examination  and  analysis  of  his  evidence  demonstrates 
that  he  is  untruthful.  He  testified  that  his  carnal  intercourse  with 
this  woman  in  1903  was  limited  to  a  single  occasion,  which  occurred 
about  three  months  before  she  first  left  home ;  but  the  letter  which 
she  wrote  to  him,  and  which  he  exhibited,  indicates  most  strongly 
the  falsity  of  that  statement,  for  it  shows  that  when  they  separated 
both  had  grave  apprehensions  that  she  might  be  recently  pregnant^ 
and  contained  a  statement  which  relieved  his  mind  on  that  subject. 
His  explanation  of  the  meaning  of  that  statement  is  so  shallow  and 
weak  as  to  preclude  the  possibility  of  a  belief  that  the  witness  him- 
self could  seriously  ascribe  to  the  letter  any  such  meaning  as  he 
offered,  and  this  attempt  to  knowingly  mislead  the  court  puts  all 
of  his  evidence  beyond  the  pale  of  belief. 

The  facts,  briefly  stated,  show  a  licentious  intercourse  between 
the  defendant  and  Sara  De  Hart,  covering  several  months;  a  dis- 
covery and  admission  of  his  wrongdoing;  a  reconciliation  and  for- 
giveness by  the  wife,  based  upon  his  promise  to  treat  her  with  con- 
jugal kindness ;  a  subsequent  and  secret  correspondence  between  the 
wrongdoers;  and,  after  the  return  of  the  woman  to  defendant's 
neighborhood,  a  resumption  of  their  relations — for  it  is  impossible 
to  believe  that,  after  the  relations  which  had  existed  between  these 
parties  in  1903,  they  would  not  be  resumed  if  opportunity  offered. 
That  the  opportunity  presented  itself  and  was  availed  of,  I  have  no 
doubt,  for,  if  this  defendant  honestly  intended  to  keep  his  promise 
to  his  wife,  he  would  have  avoided  all  appearance  of  evil.  His  vis- 
it to  his  former  mistress  that  night  in  June,  and  his  trip  with  her 
to  Philadelphia  on  her  return  South,  can,  under  the  circumstances 
disclosed  in  this  case,  have  but  one  meaning.    I  have  not  adverted  to 
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the  testimony  showinf^  the  confessions  of  this  defendant,  made  by 
him  to  the  witness  Van  Doren,  because  I  consider  the  evidence 
sufficient  without  it ;  but  Van  Doren  testifies  that  the  defendant  told 
him  that  on  the  second  visit  to  Philadelphia  he  and  Safra  De  Hart 
committed  adultery  at  the  Bingham  House.  The  defendant  denies 
this,  but  the  denial  has  no  weight  with  me,  and  I  believe  that  the 
defendant  made  the  statement  to  the  witness  Van  Doren;  and  the 
admission  is  sufficiently  corroborated  by  the  circumstance  that  the 
defendant  did  go  to  Philadelphia  on  that  day  with  this  womari. 
That  he,  a  married  man,  should  go  as  far  as  Philadelphia  with  this 
woman  on  her  return  trip  to  Richmond,  after  his  confessed  wrong- 
doing, and  promise  to  his  wife  to  do  better,  evinces  too  strong  a 
solicitude  for  the  companionship  of  this  woman  to  lead  elsewhere 
than  to  the  belief  that  his  love  and  affection  for  her  overcame  his 
good  resolutions,  if  any  he  had,  and  that  his  whole  conduct  justifies 
a  forfeiture  of  the  forgiveness  extended  to  him  by  his  wife. 

Condonation  is  based  on  repentance,  and  is  no  defense  where  the 
subsequent  conduct  of  the  forgiven  one  negatives  the  idea  of  repent- 
ance; nor  is  it  necessary,  in  order  to  overcome  a  condonation,  to 
produce  "clear  proof  of  an  actual  fact  of  subsequent  adultery." 
Bish.  on  M.  D.  373.  Condonation  is  not  absolute  remission.  Its 
effectiveness  depends  upon  reformation  of  conduct,  and  may  be  de- 
stroyed by  evidence  tending  "to  show  the  revival  of  the  old  intent, 
or  to  rebut  the  presumption  of  a  change  of  intent,  growing  out  of 
the  condonation."  Bish.  on  M.  D.,  378.  Where  parties  between 
whom  an  adulterous  intercourse  has  been  once  established  are  found 
living  together  under  circumstances  which  would  induce  every  un- 
prejudiced mind  to  conclude  their  inclinations  had  not  changed,  the 
fair  presumption  is  that  the  illicit  intercourse  is  still  continued.  Smith 
V.  Smith,  4  Paige  (N.  Y.)  432-437,  2J  Am.  Dec.  75.  The  adulter- 
ous intercourse  having  been  established  in  this  cause,  my  conclu- 
sion is  that  this  defendant  has  by  his  subsequent  conduct  demon- 
strated that  his  repentance  was  not  genuine,  and  his  association  with 
his  paramour  in  June  and  July,  igo4,  was  of  such  a  character  as  to 
overthrow  the  condonation  and  entitle  the  petitioner  to  the  relief 
she  seeks. 

As  the  question  of  alimony  was  not  discussed,  I  will  hear  coun- 
sel on  that  question  before  settling  that  portion  of  the  decree. 
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SHACKLETON  v.  SHACKLETON. 
Chancery,  48  Eq.,  364,  21  Atl,  935. 

Van  Fleet,  V.  C.  This  is  a  suit  by  a  wife  against  her  husband 
for  divorce.  The  charge  is  adultery.  The  husband's  guilt  is  proved. 
There  is  no  difficulty  on  that  score,  but  the  case  nevertheless  pre- 
sents a  debatable  question,  and  that  is,  whether  all  the  wrongs  on 
which  the  complainant's  right  of  action  rests  have  not  been  par- 
doned ? 

The  parties  were  married  in  August,  1867.  They  have  five  chil- 
dren. They  all  live  with  their  mother.  The  proofs  show  that  the 
defendant  induced  another  woman,  by  falsely  representing  himself 
to  be  a  single  man,  to  enter  into  a  contract  of  marriage  with  him, 
in  November,  1881,  and  that  he  and  she,  from  that  date  on  until 
April,  1889,  lived  together  as  husband  and  wife.  During  the  same 
period  the  defendant  also  lived  with  the  complainant  as  his  wife. 
He,  however,  spent  the  greater  part  of  his  time  with  the  other  wo- 
man. His  adulterous  intercourse  with  her  extended  over  a  period  of 
more  than  seven  years.  In  April,  1889,  this  other  woman  brought  a 
suit  for  divorce  against  the  defendant,  for  adultery,  in  the  superior 
court  of  the  city  of  New  York.  He  was  then  a  citizen  of  this  state, 
and  notice  of  that  suit  was  given  to  him  by  publication  in  a  New 
York  newspaper.  The  complainant  saw  that  publication  soon  after 
it  was  made,  and  she  admits  that  it  led  her  to  suppose  that  the  de- 
fendant had  lived  with  this  woman  as  his  wife.  She  did  not  see  the 
defendant,  after  the  publication  came  to  her  knowledge,  until  the 
29th  day  of  May  following.  She  then  accused  him  with  having  com- 
mitted adultery  with  this  woman.  He  assured  her,  with  great  ear- 
nestness, that  the  charge  was  false,  and  told  her  that  if  she  would  go 
with  him  to  his  lawyer  and  to  one  of  his  employers,  he  could  satisfy 
her  of  his  innocence.  She  says  she  told  him  that  she  believed  him  to 
be  guilty,  notwithstanding  his  protestations  of  innocence,  and  also 
that  she  would  never  forgive  him.  She  admits  that  the  truth  is  that 
she  believed  he  was  guilty  in  spite  of  his  denials.  And  she  frankly 
confesses  that  she  had  sexual  intercourse  with  him  during  the  night 
of  the  day  on  which  this  conversation  occurred.  Her  evidence  shows 
that  it  was  voluntary.  He  went  to  bed  first,  she  entered  the  same  bed 
shortly  afterward,  and  there  the  intercourse  occurred.    He  left  her 
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the  next  morning  and  did  not  return  until  after  this  suit  was 
brought.  The  complainant's  bill  was  filed  June  7th,  i88q.  The  im- 
portant question  which  this  condition  of  facts  raises  is,  did  the  com- 
plainant, by  allowing  the  defendant  to  have  sexual  intercourse  with 
her,  on  May  29th,  condone  all  his  adulteries? 

The  law  is  settled  that  a  wife,  by  voluntarily  having  sexual  in- 
tercourse with  her  husband,  after  she  knows  that  he  has  conmiitted 
adultery,  and  that  she  can  prove  it,  thereby  pardons  his  offense.  2 
Bish.  Mar.  &  D.  §  43 ;  Quincy  v.  Quincy,  10  N.  H.  272,  274.  Such 
act  necessarily  implies  forgiveness.  A  husband  by  committing  adul- 
tery violates  one  of  the  most  sacred  duties  imposed  upon  him  by  the 
marriage  contract,  and  by  his  wrong  forfeits  all  his  rights  undei 
the  contract.  By  his  infidelity  he  puts  it  in  the  power  of  his  wife  to 
have  the  bond  which  binds  her  to  him  dissolved ;  it  is,  therefore,  en- 
tirely consonant  with  both  reason  and  justice  that  if  she  freely  con- 
sents to  sexual  intercourse,  after  she  has  full  knowledge  of  his  guilt, 
that  her  consent  should  operate  as  a  pardon  of  his  wrong.  But  con- 
donation in  such  cases  is  always  conditional  and  limited;  the  party 
forgiven  must,  to  retain  the  benefit  of  the  pardon,  treat  the  other,  in 
the  future,  with  conjugal  kindness  and  fidelity;  and,  as  a  general 
rule,  the  pardon  extends  only  to  such  offences  as  are  known  to  the 
pardoning  party  when  the  intercourse  occurs.  With  regard  to  the 
limitation  of  this  rule.  Bishop  says:  "Alike,  in  reason  and  in  law, 
forgiveness  cannot  take  place  without  a  knowledge  of  the  existence 
of  the  thing  to  be  forgiven,  so  that  such  knowledge  is  one  of  the 
elements  of  every  presumed  condonation."  2  Bish.  Mar.  &  D.  §  38. 
An  instructive  example  of  the  manner  in  which  this  principle  is  ap- 
plied, is  given  in  Alexandre  v.  Alexandre,  L.  R.  2  Pro.  &  Div.,  146. 
A  husband  brought  a  suit  against  his  wife  for  divorce,  on  the 
ground  of  adultery.  The  parties  were  married  in  January,  1856,  and 
lived  together  for  a  short  time  thereafter  and  then  separated,  and 
did  not  resume  cohabitation  until  March,  1868.  After  resuming  co- 
habitation they  remained  together  for  only  a  few  weeks.  The  hus- 
band then  brought  his  suit.  While  they  were  separated,  the  wife  had 
a  child  by  another  man — it  was  bom  in  i860 — and  after  the  birth 
of  the  child,  and  before  they  resumed  cohabitation,  the  wife  com- 
mitted other  adulteries.  While  the  negotiations  looking  to  a  restor- 
ation of  conjugal  relations  were  going  on,  the  wife  confessed  the 
adultery  which  resulted  in  the  birth  of  the  child,  but  concealed  those 
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subsequently  committed.  The  question  was  whether  the  husband 
had  not,  by  taking  his  wife  back  under  the  circumstances  stated, 
condoned  all  her  offences,  but  the  court  held  that  the  offences  com- 
mitted subsequent  to  the  birth  of  the  child  had  not  been  condoned, 
because  it  could  not  be  presumed  that  the  husband  had  forgiven 
wrongs  that  he  did  not  know  had  been  committed. 

The  doctrine  that  the  pardon  irhplied  from  sexual  intercourse 
shall  extend  only  to  offences  known  to  the  pardoning  party  when 
the  intercourse  occurs,  is  no  less  a  dictate  of  sound  reason  than  of 
justice.  Willingness  to  forgive  a  single  offence,  or  even  a  series  of 
offences,  committed  under  circumstances  of  strong  temptation, 
would  not  give  the  least  support  to  a  presumption  that  the  injured 
party,  if  he  or  she  knew  the  whole  truth,  would  forgive  a  long 
course  of  profligacy.  Forgiveness  may  be  so  expressed,  certainly 
by  words,  and  possibly  also  by  conduct  without  words,  as  to  show 
that  the  injured  party  means  to  blot  out  the  whole  past  and  to  for- 
give ever3i:hing,  both  offences  known  and  unknown,  but  in  no  case 
should  the  court  so  adjudge,  as  against  an  injured  wife,  except  the 
proofs  show  very  clearly  that  such  was  her  purpose.  The  question 
whether  a  matrimonial  offence  has  been  condoned  or  not,  is  always 
one  of  intention,  and  where  a  wife  is  the  injured  party,  and  her  hus- 
band claims  the  benefit  of  a  pardon,  and  rests  his  claim  on  nothing 
T}ut  an  implication  arising  out  of  her  conduct,  the  court  should  be 
extremely  careful  not  to  absolve  him  from  the  consequences  of  a 
wrong  which  his  wife  never  intended  to  forgive.  It  must  be  re- 
membered that  she  is  the  weaker  party,  and  always  more  or  less  un- 
der the  influence  of  her  husband,  and  that  in  many  cases  her  chief 
means  of  inducing  her  husband  to  perform  his  duties  toward  her 
cheerfully  and  generously,  is  by  yielding  to  his  wishes  and  trying  to 
please  him.  A  prudent  wife,  unless  her  husband  is  a  craven,  will 
always  coax  rather  than  attempt  to  coerce  him. 

The  rule  that  pardon  may  be  implied  from  sexual  intercourse,  is 
not  enforced  so  rigorously  against  a  wife  as  it  is  against  a  husband. 
The  reasons  why  this  is  so  are  obvious.  They  were  stated  by  Lord 
Stowell  as  follows:  "A  woman  has  not  the  same  control  over  her 
husband,  has  not  the  same  guard  over  his  honor,  has  not  the  same 
means  to  enforce  the  observance  of  the  matrimonial  vow ;  his  guilt 
is  not  of  the  same  consequence  to  her  (D'Aguilar  v.  D'Aguilar,  3 
Eng.  Eccl.  Rep.  329,  337)  ;  she  is  more  sub  pcftestate,  more  inops 
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consUii;  she  may  entertain  more  hopes  of  the  recovery,  and  reform 
of  her  husband ;  her  honor  is  less  injured  and  is  more  easily  healed. 
*  *  *  It  is  not  improper  that  she  should  for  a  time  show  a  patient 
forbearance.  *  ♦  ♦  Weakness  in  her  is  pardonable  in  many  cir- 
cumstances." Beeby  v.  Beeby,  3  Eng^.  Eccl.  Rep.  338,  340.  Not- 
withstanding the  radical  changes  which,  during  the  last  forty  years, 
have  been  made  in  the  law  respecting  the  property  rights  of  married 
women,  the  husband  is  still,  in  many  respects,  the  ruler  and  his  wife 
his  subject.  Her  position  is  still  one  of  obedience,  and  when  she  has 
no  separate  estate  it  is  also  one  of  dependence.  That  is  the  case  here. 
The  complainant,  when  the  intercourse  occurred  which  the  defend- 
ant claims  operated  as  a  pardon,  was  entirely  without  means  and 
wholly  dependent  on  the  defendant  for  everything. 

The  principles  above  stated  must  control  the  decision  in  this  case. 
And  they  make  it  clear,  as  I  think,  that  the  complainant  is  entitled  to 
a  decree.  The  legal  effect  of  the  sexual  intercourse  which  she  had 
with  the  defendant  on  May  2Qth  was  to  condone  only  such  offences 
as  she  then  knew  he  had  committed.  She  did  not  then  know  that  he 
had  committed  adultery.  She  says,  it  is  true,  that  she  believed  he 
had,  but  her  belief,  it  is  manifest,  was  the  product  of  suspicion  and 
not  of  evidence.  Nothing  up  to  that  time  had  come  to  her  knowl- 
edge, so  far  as  the  evidence  shows,  which  was  suflficient  to  have  in- 
duced a  loyal  wife  to  believe  that  her  husband  had  committed  adul- 
tery. All  she  had  heard  up  to  that  time  was  what  the  newspaper 
had  told  her.  That  was  sufficient,  undoubtedly,  to  excite  her  fears 
and  create  suspicion,  but  it  was  not  evidence,  nor  even  such  infor- 
mation as  should  have  induced  her  to  start  at  once,  and  before  she 
had  given  her  husband  an  opportunity  to  defend  himself,  in  pursuit 
of  information  against  him.  It  is  the  duty  of  a  wife  to  be  loyal  to  her 
husband ;  she  must  clin^  to  him  closer  in  adversity  than  in  prosper- 
ity ;  believe  in  him  when  others  doubt ;  stand  by  him  when  every 
other  friend  deserts  him ;  defend  him  against  all  assailants ;  and  she 
must  be  the  last  person  to  believe  a  report  tending  to  disgrace  or 
dishonor  him.  Knowledge  of  what  the  newspaper  disclosed  did  not, 
in  my  judgment,  impose  upon  the  complainant  the  duty  of  going  at 
once  in  search  of  evidence  against  her  husband,  and  so  making  her 
chargeable  with  all  the  knowledge  that  she  might  thus  have  ac- 
quired ;  on  the  contrary,  I  think  it  was  her  duty  to  desist  from  inqui- 
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ry  until  she  had  g^ven  him  an  opportunity  to  defend  himself.  That 
was  the  course  she  pursued. 

The  fact  is,  that  when  the  complainant  had  the  intercourse  with 
the  defendant,  which  he  now  attempts  to  use  as  a  shield  ag^ainst  the 
consequences  of  a  life  of  profligacy  extending  over  more  than  seven 
years,  she  could  not  prove  that  he  had  committed  a  single  act  of  adul- 
tery; much  less  did  she  know  that  he  had  made  the  same  solemn 
vows  of  love  and  loyalty  to  another  woman  that  he  had  made  to  her. 
She  had  heard  enough  to  make  her  suspect  that  he  had  been  unfaith- 
ful to  her,  but  it  is  entirely  certain  that  she  did  not  know  either  the 
extent  or  the  atrocious  character  of  his  misconduct.  To  impute  such 
knowledge  to  her  by  presumption  would,  as  it  seems  to  me.  be  con- 
trary to  the  lowest  notions  of  justice;  the  presumption  should,  ac- 
cording to  both  reason  and  justice,  be  the  other  way;  for,  I  think 
there  can  be  no  doubt  whatever,  that  had  the  complainant  known 
the  whole  truth  on  May  29th — the  full  extent  of  the  defendant's 
apostacy  to  her — that  instead  of  going  to  the  bed  where  he  lay  and 
submitting  to  his  embraces,  she  would  have  fled  from  him  as  a  pol- 
luted being.  The  fact  that  she  brought  this  suit,  within  less  than  ten 
days  after  he  turned  his  back  upon  her,  shows  that  she  did  not  sub- 
mit to  his  embraces  because  she  was  indifferent  to  her  rights,  or  in- 
sensible to  injury.    The  complainant  is  entitled  to  a  decree. 

The  defendant  is  also  before  the  court  on  an  order  to  show  cause 
why  he  should  not  be  adjudged  guilty  of  contempt  for  disobeying 
an  order  requiring  him  to  pay  alimony.  The  proofs  are  not  suffi- 
cient to  support  an  order  declaring  that  he  has  been  guilty  of  willful 
disobedience,  and  the  order  to  show  cause  must,  therefore,  be  dis- 
charged. 

Hann  v.  Hann,  58  Eq.,  211;  42  Atl.,  564.  Bill  for  divorce  on  the  ground 
of  adultery.  The  defense  was  condonation.  The  evidence  was  that  the 
parties  after  petitioner's  knowledge  of  the  adultery  occupied  the  same  bed 
but  that  there  was  no  reconciliation  and  no  renewal  of  sexual  intercourse. 
Held,  mere  physical  presence  of  the  wronged  spouse  with  the  other  after 
knowledge  of  the  adultery,  though  it  may  justify  a  strong  presumption  of 
condonation,  does  not  so  conclusively  establish  it  that  it  may  not  be  rebutted. 
If  there  was  no  forgiveness  and  no  sexual  intercourse  then  there  was  no 
condonation. 
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4.  Recrimination. 

STORMS  V.  STORMS. 

Chancery,  71  Eq.,  549,  64  Atl,  700. 

Suit  by  Jennie  Storms  against  William  F.  Storms.  On  petition 
and  cross-petition  for  divorce.  Petition  dismissed.  Cross-petition 
granted. 

Emery,  V.  C.  *  *  *  The  petitioner  being  found  guilty  of  adul- 
tery, the  further  question  arises  whether  under  the  statute  a  divorce 
can  be  granted  to  the  husband,  who  has  himself  been  guilty  of  adul- 
try,  although  this  has  been  condoned.  The  language  of  the  statute 
(Divorce  Act,  Revision  1902;  P.  L.  p.  509,  §  22)  is:  "If  it  appear 
to  the  court  that  the  adultery  complained  of  shall  have  been  oc- 
casioned by  the  collusion  of  the  parties  and  done  with  ah  intention 
to  procure  a  divorce  (or  that  the  complainant  was  consenting  there- 
to), or  that  both  parties  have  been  guilty  of  adultery,  then  no  di- 
vorce shall  be  decreed."  The  original  divorce  act  of  December  2, 
1794"  (Patterson's  Laws,  p.  143),  contained  this  clause,  and  it  has 
since  been  included  as  a  separate  clause  in  all  of  the  divorce  acts. 
The  question  is  one  of  statutory  construction,  and  is  simply  whether 
*'guilty  of  adultery"  in  the  act  means  "committed  adultery,"  or 
whether  it  means  "guilty  of"  or  "chargeable  with"  adultery,  under 
the  divorce  act.  If  an  adultery  be  condoned,  a  divorce  could  not  be 
granted,  and  therefore  the  party  charged  with  such  an  adultery 
could  not  be  found  guilty  of  adultery  within  the  purview  of  the  act, 
although  he  or  she  might  be  "guilty  of  adultery,"  within  the  mean- 
ing of  the  crimes  act,  or  in  the  common  acceptation  of  the  term.  I 
think  the  adultery  which  was  characterized  in  the  statute  as  a  guilt, 
and  which  was  to  be  a  bar  to  divorce,  was  an  adultery  which  was  a 
"guilt"  or  offense,  entitling  the  party  injured  to  a  divorce  under  the 
act.  Chancellor  Zabriskie  in  Jones  v.  Jones  (1866)  18  N.  J.  Eq.,  33, 
90  Am.  Dec.  607,  inclined  to  this  view  of  the  statute ;  but,  as  the 
proofs  in  that  case  did  not  establish  the  commission  of  the  offense, 
the  decision,  although  of  great  weight,  cannot  be  considered  as  con- 
trolling. That  adultery  condoned  is  not  in  itself  an  absolute  bar  to  a 
divorce  for  subsequent  adultery  by  the  other  spouse  is  the  general 
doctrine*  of  the  courts  where  there  is  no  express  statute,  and  the 
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general  opinion  of  the  leading  text-writers.  Anichini  v.  Anichini,  2 
Curt.  Eccl.  2 ID  (Dr.  Lushington,  1839)  ;  Cumming  v.  Cumming 
(1883)  13s  Mass.  386,  46  Am.  Rep.  476;  Fisher  v.  Fisher  (1901) 
93  Md.  298,  48  Atl.,  833.  A  contrary  view,  it  is  said,  would  permit 
a  sort  of  license  to  commit  adultery  without  punishment  to  be  set  up 
on  one  side  by  guilt  on  the  other,  however  distant  in  point  of  time, 
or  however  completely  forgiven  or  condoned.  In  most  of  the  states 
having  statute  provisions,  the  bar  of  adultery  by  the  party  seeking 
divorce  is  expressly  confined  to  cases  where  he  or  she  has  been  guil- 
ty under  such  circumstances  as  would  have  entitled  the  opposite  par- 
ty to  a  decree,  and  decisions  under  these  statutes,  unless  they  be 
considered  declaratory  of  the  previous  rule,  do  not  aid  in  the  con- 
struction of  our  statute.  Morrell  v.  Morrell  (N.  Y.  1847),  '  Barb. 
318;  Eikenbury  v.  Burns,  33  Ind.  App.,  69,  70  N.  E.,  837,  Burns' 
Ann.  St.  1901,  §  1045.  If,  as  a  matter  of  statutory  construction,  the 
words  "gflilty  of  adultery"  are  held  to  mean  guilty  of  adultery  pun- 
ishable or  actionable  under  the  act,  then  the  court,  finding  the  adul- 
tery not  to  be  within  the  act,  has  no  discretion  as  to  granting  a  di- 
vorce, if  the  guilt  of  the  other  party  under  the  statute  be  proved. 
The  statute  itself  prescribes  the  rule  that  is  to  be  enforced  in  cases 
where  both  parties  are  charged  with  adultery,  and  in  the  absence  of 
express  provision  in  the  statute  giving  a  discretion  to  the  court,  in 
cases  where  both  parties  have  in  fact  been  guilty  of  adultery,  it 
should  not  be  exercised.  It  is  altogether  a  safer  and  sounder  prac- 
tice to  determine  such  cases  by  a  certain  rule  of  law  prescribed  by 
statute  than  by  a  judicial  discretion  based  on  the  circumstances  of 
each  case.  Cumming  v.  Cumming,  supra.  The  diflficUlties  arising 
under  the  English  matrimonial  causes  act  (St.  20  &  21  Vict.  c.  85,  § 
31),  which  expressly  gives  a  discretion  to  the  court,  are  pointed  out 
by  Lord  Penzance  in  Morgan  v.  Morgan,  i  Law  Rep.  Pr.  &  Div.  81, 
38  L.  J.  Rep.  (N.  S.)  Pr.  &  Matr.  38  (1869),  and  subsequent  cases, 
and  by  Sir  James  Hanner  in  McCord  v.  McCord,  L.  R.  3  Pr.  &  Div. 
237,44  L.  j.  Rep.  (N.  S.)  38,  30  (1875).  *  *  * 

I  will  advise  decree  dismissing  the  petition  and  for  a  decree  on 
the  cross-petition. 

Jones  V.  Jones,  18  Eq.,  33.  Adultery  committed  by  petitioner  after  the 
commencement  of  the  suit  is  as  effectual  a  bar  as  adultery  committed 
before   suit   is  brought. 

"The  statute  seems  to  have  laid  down  a  rigid  rule  on  this  subject,  and  if 
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the  petitioner's  adultery  has  not  been  condoned,  the  bar  is  absolute,  and  not 
discretionary.  But  whether  this  is  so  where  the  petitioner  is  alleging  another 
cause  than  adultery,  is  a  matter  for  debate. 

One  Schuyler,  being  convicted  of  murder  and  sentenced  to  death  had 
his  sentence  commuted  to  life  imprisonment.  He  had  previously  deserted  his 
wife.  She  acted  (in  good  faith)  on  her  belief  that  the  marriage  was  thereby 
dissolved  and  re-married.  Being  subsequently  informed  of  her  true  status, 
she  immediately  separated  from  her  second  spouse,  and  sued  for  divorce 
from  Schuyler  for  desertion,  frankly  setting  out  her  case  in  her  petition. 
Pitney,  V.  C,  allowed  a  decree." — New  Jersey  Divorce  Law,  Biddle,  page 
175. 


5.  Miscellaneous  Defenses. 

KRETZ  V.  KRETZ.  * 

Chancery.     73  Eq.,  246;  67  Atl.,  378. 

Bill  for  divorce. 

EXecree  for  defendant. 

Leaming,  V.  C.  The  bill  is  filed  by  complainant  for  the  procure- 
ment of  a  decree  of  divorce  against  defendant  on  the  ground  of 
adultery.  The  answer  of  defendant  denies  the  adultery  charged. 
During  the  progress  of  the  trial  it  became  manifest  that  defend- 
ant was  insane.  A  guardian  ad  litem  was  then  appointed,  who 
answered  for  the  defendant,  denying  the  commission  of  the  adult- 
ery charged,  and  also  averring  that  at  the  time  of  the  alleged  adult- 
ery defendant  Was  insane.  Complainant  now  admits  that  defend- 
ant is  insane  at  this  timfe,  but  insists  that  the  insanity  did  not  ex- 
ist at  the  time  the  adultery  is  alleged  to  have  been  committed,  and 
further  insists  that,  even  though  the  insanity  of  defendant  in  fact 
existed  at  the  time  of  the  alleged  offense,  that  fact  will  not  operate 
as  a  defense.  As  to  the  latter  claim  complainant  relies  upon  the 
case  of  Matchin  v.  Matchin,  6  Pa.,  332,  47  Am.  Dec.,  466.  In 
that  case  it  is  held  that,  although  insanity  will  operate  as  a  de- 
fense to  a  criminal  charge  of  adultery,  principles  of  public  policy 
require  that  the  insanity  of  a  wife  at  the  time  of  the  commission 
of  the  offense  shall  not  be  pennitted  to  defeat  the  right  of  a  hus- 
band to  a  divorce  based  upon  the  offense.  The  theory  of  the  de- 
cision appears  to  be  that  the  paramount  purposes  of  marriage  are 

*  Part  of  the  opinion  is  omitted. 
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the  procreation  and  protection  of  legitimate  children,  the  insti- 
tution of  families,  and  the  creation  of  natural  relations  among  man- 
kind, and  that  these  public  considerations  so  far  outweigh  the  pri- 
vate interests  of  the  immediate  parties  that  the  marriage 
relation  will  be  dissolved  for  the  offense  named,  when 
committed  by  the  wife,  notwithstanding  her  insanity  at 
the  time  of  the  commission  of  the  act.  I  am  unable 
to  accept  the  views  expressed  in  the  Matchin  Case.  For  a  hus- 
band to  cast  off  a  wife  for  an  act  committed  by  her  while  insane 
impresses  me  as  scarcely  less  than  barbarous,  and  as  wholly  incon- 
sistent with  the  necessities  arising  from  social  conditions.  If  so- 
ciety has  any  demand  to  assert  in  such  a  case,  it  is  a  demand  for 
the  protecting  care  of  the  husband  alike  before  and  after  the  un- 
fortunate act.  The  principles  of  the  Matchin  Case  would  require 
a  court  to  grant  a  decree  of  divorce  to  a  husband  whose  wife  had 
been  the  victim  of  a  rape.  I  am  unable  to  conceive  how  any  court 
can  properly  give  sanction  to  the  views  expressed  in  the  case  un- 
der review,  and  I  must  decline  to  recognize  it  as  a  binding  preced- 
ent No  other  court,  so  far  as  I  have  been  able  to  discover,  has . 
given  sanction  to  the  view)s  expressed  in  the  Matchin  Case,  while 
the  very  contrary  has  been  established  by  the  courts  of  several 
states.  J^Iichols  v.  Nichols,  31  Vt.,  32S,  73  Am.  Dec,  352;  Broad- 
street  V.  Broadstreet,  7  Mass.,  474;  Wray  v.  Wray,  19  Ala.,  522; 
Mims.  V.  Mims,  33  Ala.,  98;  Wray  v.  Wray,  Id.,  187.  See,  also, 
Yarrow  v.  Yarrow,  [1892]  Prob.  Div.,  92,  and  Hill  v.  Hill,  27 
N.  J.  Eq.,  214.  In  I  Bishop  on  Marriage  &  Divorce,  §  712,  it  is 
stated  that  the  doctrine  of  Matchin  v.  Matchin  has  found  no  sup- 
port. I  conclude,  therefore,  that,  if  defendant  was  insane  at  the 
time  of  the  alleged  adultery,  that  fact  constitutes  a  complete  de- 
fense to  the  bill. 
In  Derby  v.  Derby,  21  N.  J.  Eq.,  40,  Chancellor  Zabriskie  said: 
"A  party  who  has  negatively  violated  a  solemn  contract  in  its 
two  most  vital  parts,  to  love  and  cherish,  and  has  only  performed 
it  in  the  last  and  least,  to  support,  comes  into  a  court  of  equity 
with  an  ill  grace  to  complain  of  a  positive  breach  by  the  party 
whonK  he  first  injured.  His  hands  are  not  unclean  in  the  sense 
which  would  apply  if  he  had  committed  the  same  crime,  but  they 
were  so  weakened,  blanched,  and  attenuated  by  wilful  nonperfor- 
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mance  that  they  take  but  feeble  hold  on  the  horns  of  the  altar  of 
justice.  Such  a  complainant  cannot  expect  any  favorable  leaning  of 
the  court,  but  must  present  a  case  free  from  any  reasonable  doubt." 

These  views  I  heartily  indorse,  There  may  be  some  doubt  as 
to  the  right  of  this  court  in  a  suit  for  divorce  on  statutory  grounds 
to  enforce  purely  equitable  rules  and  maxims  against  the  complain- 
ing party ;  but,  so  far  as  that  question  has  been  considered  in  this 
state,  the  right  has  been  recognized,  and  I  think  rightfully  so. 
Rooney  v.  Rooney,  54  N.  J.  Eq.,  231,  242,  34  Atl,  682.  Under 
the  views  already  expres$ed  I  am  compelled  to  deny  to  complain- 
ant the  relief  sought.  This  leaves  it  unnecessary  for  me  to  pass 
upon  the  sufficiency  of  the  evidence  offered  to  established  the  fact 
of  adultery,  and  I  therefore  express  no  opinion  on  that  subject. 

I  will  advise  a  decree  dismissing  the  bill. 


V.  O- 


Chancery.    67  Eq.,  30;  56  Atl,  736. 

Pitney,  V.  C.  *  *  ♦  Turning  no^  to  the  charge  of  cruelty, 
and  constructive  desertion  based  thereon.  This  issue  was  not  tried, 
but  at  the  suggestion  of  the  court  counsel  of  defendant  was  asked  if 
the  defendant,  on  the  admitted  facts,  could  succeed.  We  observe  that 
it  is  not  set  up  as  a  defense  to  the  petitioner's  charge  of  adultery,  but 
is  inserted  in  the  cross-bill  as  a  basis  of  affirmtative  relief  against 
the  petitioner,  so  that  it  is  probably  not  necessary  to  consider  the 
simple  question  whether  extreme  cruelty,  of  a  character  sufficient  to 
sustain  a  decree  for  divorce  a  mensa  et  thoro,  standing  by  itself,  is 
a  defense  to  an  action  for  divorce  founded  on  the  adultery  of  the 
wife,  w(hich  question,  so  far  as  I  know,  has  never  been  determined 
in  New  Jersey.  The  simple  question  then  is  whether  petitioner  has 
been  guilty  of  such  desertion  of  his  wife  as  would  enable  her  to 
maintain  an  action  against  him(  for  divorce  a  vinculo  matrimonii, 
which  I  shall  assume  for  present  purposes  though,  like  the  other 
case,  I  believe,  it  has  never  been  so  held  in  New  Jersey,  would,  if 
properly  pleaded,  be  a  defense  to  an  action  by  the  husband  against 
the  wife  for  divorce  on  the  ground  of  subsequent  adultery.  The 
statutory  remedy  for  the  wife  against  the  husband  for  extreme 
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cruelty  on  his  part  is  a  divorce  a  mensa  et  thoro  and  permanent 
alimony.  It  seems,  however,  to  be  the  well-settled  doctrine  in  New 
Jersey  that  if  the  cruelty  is  of  a  character  sufficient  to  warrant  a 
divorce  a  mensa  et  thoro  the  wife  may  separate  herself  from  the 
husband,  and  such  separation  will  be  held  to  amount  to  a  desertion 
on  his  part,  known  as  constructive  desertion,  and  if  continued  for 
the  statutory  period  will  entitle  the  wife  to  a  divorce  a  vinculo. 
This  doctrine,  though  frequently  stated  in  our  reports  by  distingu- 
ished judges,  was  first  acted  on  in  this  state,  in  a  reported  case,  in 
Weigand  v.  Weigand,  41  N.  J.  Eq.,  202,  3  Atl.,  699.  That,  how- 
ever, w?as  a  suit,  founded  on  the  twentieth  section,  p.  508,  of  the 
divorce  act,  for  support,  merely,  which  involved  desertion,  but  not 
continued  for  the  statutory  period  to  authorize  a  divorce ;  and  while 
it  was  based  on  the  doctrine  that  a  husband  who  drives  his  wife 
away  from  his  house  by  his  cruel  treatment  of  her  is  guilty  of 
desertion  in  such  manner  as  to  wfarrant  a  decree  at  once  in  favor 
of  his  wife  for  support,  it  does  not  deal  with  or  throw  any  light 
upon  the  question  as  to  what  must  be  the  character  of  the  continu- 
ance of  such  a  desertion  in  order  to  warrant  a  decree  a  vinculo. 
The  first  and  only  reported  case  which  dealt  with  that  question  is 
McVickar  v.  McVickar,  46  N.  J.  Eq.,  490,  19  Atl.,  249,  19  Am. 
St.  Rep.,  422.  There  the  separation  had  lasted  for  about  20  years, 
during^  which  time  the  wife  had  received  no  support  from  her  hus- 
band. ,  The  cause  of  the  cruel  treatment  was  his  devotion  to  intox- 
icants, acting  upon  a  naturally  brutal  disposition.  The  use  of  in- 
toxicants, with  their  effect  upon  his  conduct,  continued  for  three 
or  four  years  after  the  separation.  He  then  appeared  to  reform, 
but  made  no  attempt  to  make  known  to  his  wife  his  reformation,  or 
to  resume  his  cohabitation  with  her,  or  to  support  her.  So  there 
was  not  only  cruelty,  which,  in  the  opinion  of  the  court,  was  a 
sufficient  justification  of  the  wife  in  leaving  the  husband,  but  also 
a  complete  failure  on  his  part  to  furnish  her  with  any  support 
I  can  find  no  case  where  there  has  been  a  constructive  desertion, 
justified  by  cruelty,  and  the  husband  has,  during  the  continuance 
of  the  desertion,  supported  his  wife,  in  which  a  decree  a  vinculo 
has  been  granted.  On  the  contrary,  I  find  the  case  of  Kyle  v. 
Kyle,  52  N.  J.  Eq.,  710,  29  Atl.,  316,  where  there  was  a  suit  for 
divorce  on  the  ground  of  desertion,  where  the  petitioner  charged 
that  the  desertion  occurred  in  July.   1880,  and  the  petition  was 
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filed  some  10  years  later,  and  less  than  a  year  later  she  sued  him  in 
New  York  for  a  divorce  a  mensa  et  thoro  on  account  of  his  cruelty, 
and  succeeded.  It  was  held  that  such  decree  was  a  bar  to  her 
action.  While  that  case  is  not  in  point,  I  think  it  has  sonue  signi- 
ficance. In  the  present  case  the  wife,  upon  her  separation,  as  the 
evidence,  as  I  recollect  it,  clearly  shows,  and  as  was  admitted  by 
counsel,  accepted  from  her  husband,  and  rested  satisfied  with,  a 
competent  monthly  support,  which  was  continued  up  to  the  time 
•that  he  learned'  of  her  adultery.  In  short,  she  received,  without 
a  suit,  all  that  she  would  have  obtained  by  a  suit  by  reason  of  her 
husband's  cruelty,  and,  as  I  have  said,  a  separation  from  bed  and 
board,  and  alimony,  is  the  statutory  remedy  for  extreme  cruelty. 
In  my  judgment,  in  order  to  turn  a  voluntary  separation  by  a 
wife  by  reason  of  cruelty  into  a  desertion  by  the  husbands 
with  such  a  continuance  as  satisfies  the  statute,  there  must 
not  only  be  the  cruelty  justifying  the  separation,  but  there  must 
be  the  failure  on  the  part  of  the  husband  to  render  to  his  wife 
that  support  which  is  the  statutory  punishment  for  his  cruelty,  and 
that  failure  must  continue  for  the  statutory  period.  If  this  view 
is  correct,  the  cruelty  alleged  by  his  wife,  the  defendant  in  this 
case,  will  not  help  her,  and  it  is  not  worth  while  to  try  the  issue 
unless  the  petitioner,  out  of  abundant  caution  in  case  of  appeal 
prefers  to  traverse  the  allegation. 

It  only  remains  to  say  that,  supposing  the  cruelty  were  judicially 
established,  and  the  monthly  payments  proven  in  the  case  had 
been  awarded  by  the  court  as  alimony,  the  continuance  of  such  ali-^ 
mony  would  be  conditional  upon  the  wife  living  a  chaste  life.  Un- 
der a  divorce  a  mensa  et  thoro  the  marriage  relation  still  exists, 
and  with  it  the  duty  of  chastity.  Such  a  divorce  is  not  a  license 
to  the  wife  to  indulge  in  sexual  connection  with  another  man,  and 
the  argument  from  the  case  of  a  divorce  a  mensa  et  thoro  to  that 
of  a  voluntary  support  and  its  acceptance  is  a  fortiori.  In  the 
latter  the  court  will  introduce  into  the  agreement  for  support  the 
element  that  it  will  be  conditioned  upon  a  chaste  life. 

The  case,  briefly  stated  in  solido,  is  this :  The  parties  were  mar- 
ried in  187 1,  and  lived  together  20  years,  when  they  separated  by 
mutual  consent  for  the  reasons,  now  for  the  first  time  claimed  by 
the  wife,  first  for  his  impotence,  and,  second,  for  his  cruel  and 
bestial  practices.  Shortly  after  the  separation  the  husband  sued 
the  wife  for  divorce  on  the  ground  of  her  adultery,  which  she  de- 
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fended  on  the  merits,  not  setting  up  either  the  impotence  or  the 
cruelty,  and  succeeded  in  her  defense.  She  then  accepted  from  her 
husband  a  competent  support  in  money,  and  enjoyed  it  for  lo 
years,  and  then  solaced  herself  with  the  marital  ministrations  of  an- 
other man,  while  enjoying  her  husband's  pecuniary  support.  Being 
discovered  in  her  adultery  and  sued  therefor  by  her  husband,  she 
then  for  the  first  time  sets  up  his  impotence  and  cruelty,  not  as  a 
direct  defense,  but  as  the  ground  of  a  divorce  from  her  husband. 
Such  a  case  on  her  part  does  not  commend  itself  to  an  equity 
judge. 

I  will  advise  a  decree  according  to  these  views. 


BARKER  v.  BARKER. 

Chancery,  63  Eq.,  593 ;  53  Atl.,  4. 

Stevens,  V.  C.  This  is  a  suit  for  divorce  on  the  ground  of  the 
adultery  of  the  wife.  The  master  reports  that  while  there  (s  some 
proof  that  she  committed  adultery  in  the  year  1875,  the  complain- 
ant has  lost  his  remedy  by  reason  of  his  delay  in  prosecuting  his 
suit,  he  having  known  the  adultery  in  the  years  1875  or  1876.  The 
relevant  facts  are  shortly  these :  The  marriage  took  place  in  Eng- 
land in  1867.  In  1869  the  complainant  came  to  this  country.  His 
wife  followed  shortly  afterwards.  According  to  complainant's  ac- 
count they  lived  together  in  Brooklyn  for  two  years,  and  then  his 
wife  returned  to  England.  He  remained  in  this  country.  The  de- 
fendant gave  birth  to  a  child  in  November,  1875,  ^^  Belper,.in 
Derbyshire.  The  register  describes  it  as  complainant's  child.  He 
says  that  hearing  of  the  birth,  partly  for  business  reasons,  and 
partly  to  learn  the  truth  of  the  report,  he  went  to  England  in  1875 
or  1876,  and  that  while  there  his  wife  admitted  to  him  her  guilt. 
This  admission  was  made  not  later  than  1876,  and  the  suit  was  not 
begun  until  July,  1901,  or  25  years  after  he  was  fully  apprised  of 
the  wrong  that  had  been  done  to  him.  I  think  this  delay  is  fatal. 
Williamson  v.  Williamson,  i  Johns.  Ch.,  488;  Cummins  v.  Cum- 
mins, 15  N.  J.  Eq.,  138;  Castleden  v.  Castleden,  9  H.  L.  Cas.,  186. 
The  cases  make  a  distinction  between  the  degree  of  diligence  re- 
quired of  a  husband  and  that  required  of  a  wife.       Cummins     v. 
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•Cummins,  supra.  The  former  is  required  to  be  more  diligent  than 
the  latter.  In  the  absence  of  express  statute,  it  is  indeed  held  that 
the  delay  may  be  explained  but  then  the  explanation  must  be  sat- 
isfactory. In  Mortimer  v.  Mortimer,  2  Hagg.  Consist.,  310,  313, 
Lord  Stowell  uses  the  following  language :  '*The  first  thing  which 
the  court  looks  to  when  a  charge  of  adultery  is  preferred  is  the 
date  of  the  charge,  relatively  to  the  date  of  the  criminal  fact  charg- 
ed and  known  by  the  party;  because  if  the  interval  be  very  long 
between  the  date  and  the  knowledge  of  the  facts  and  the  exhibi- 
tion of  them  to  this  court,  it  \Vill  be  indisposed  to  relieve  a  party 
who  appears  to  have  slumbered  in  sufficient  comfort  over  them, 
and  it  will  be  inclined  to  infer  either  an  insincerity  in  the  complaint, 
or  an  acquiescence  in  the  injur}-,  whether  real  or  supposed,  or  a 
condonation  of  it.  It  therefore  demands  a  full  and  satisfactory  ex-  ^ 
planation  of  the  delay,  in  order  to  take  it  out  of  the  reach  of  such 
interpretation."  In  the  case  in  hand,  it  is  true  that  defendant  has 
been  living  in  England,  and  complainant  in  this  country.  But  he 
knew  where  her  residence  was  in  1876,  and  he  has  known,  or  could 
easily  have  ascertained,  wjiere  she  has  been  living  ever  since,  and 
he  was  just  as  able  to  commence  suit  by  publication  then  as  now. 
The  statute  of  limitations  has  no  direct  application,  but  if  the 
statutory  analogy  is  of  any  value,  it  is  against,  rather  than  in  favor 
of,  complainant's  contention  on  this  point;  for  while  in  the  case 
of  personal  actions,  wfiich  require  service  of  process  upon  defend- 
ant, the  period  of  nonresidence  is  not  counted,  in  the  case  of  act- 
ions of  ejectment,  where  it  may  be  dispensed  with,  ft  is. 

It  is  said  that  the  complainant  w,as  by  reason  of  poverty  unable 
to  institute  his  suit  sooner.  But  it  appears  by  affidavit  on  file,  re- 
lative to  his  wife's  residence,  that  he  began  suit  against  her  for 
desertion  before  he  commenced  this  suit,  and  that,  upon  her  putting 
in  an  answer,  he  discontinued  it.  It  also  appears  that  he  had 
enough  money  to  take  a  trip  to  England  in  1876,  and  it  cannot  be 
doubted  that  out  of  his  earnings  he  could  easily  have  saved  enough, 
years  ago,  to  institute  these  proceedings,  had  he  been  so  inclined. 
He  does  not,  therefore,  give  a  full  and  satisfactory  explanation  of 
his  delav. 
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CHAPTER  VIII. 

Separation  Agreements. 

HALSTEAD  v.  HALSTEAD. 

Chancery,  74  Eq.,  596,   70  Atl,  928. 

Suit  by  Rachel  Halstead  against  David  Henry  Halstead.  Final 
hearing  on  bill,  answer,  and  proofs  in  open  court.  Decree  for 
complainant  advised. 

Garrison,  V.  C.  The  parties  to  this  suit  are  husband  and  wife, 
and  the  bill  is  filed  for  the  purpose  of  obtaining  a  decree  against 
the  defendant  for  money  alleged  to  be  due  to  the  complainant  by 
virtue  of  an  agreement  between  the  parties.  The  agreement  in 
question  is  dated  June  21,  1904,  and  is  to  be  read  in  connection 
with  a  previous  agreement  betw?een.  the  parties.  Taken  to- 
gether, these  agreements  provide  for  the  parties  living 
separate,  and  that  the  defendant  should  pay  to  the  complainant  the 
sum  of  $7  a  week  in  full  of  all  claims  for  the  support,  maintenance, 
and  clothing  of  herself  and  children;  she  upon  her  part  agreeing 
to  receive  and  take  the  same  in  full  satisfaction  and  for  her  sup- 
port and  maintenance  and  all  alimony  whatever,  and  that  she 
"shall  not,  nor  will  at  any  time  or  times  hereafter,  ask  or  demand 
of  or  from  the  party  of  the  first  part  [the  defendant  here]  any 
payment  or  allowance  other  than  the  payment  or  allowance  last 
herein  above  provided  for.     *     *     ♦ 

The  defendant  made  payments  under  this  agreement  up  to  and 
including  the  31st  of  October,  1904,  and  one  subsequent  payment 
of  $7  in  November  of  that  year.  On  the  7th  of  March,  1905,  the 
'  complainant  commenced  an  action  for  divorce  against  the  defend- 
ant on  the  ground  of  desertion  and  adultery,  and  on  the  20th  day 
of  November,  1905,  on  the  motion  of  her  solicitor,  an  order  was 
made  in  the  divorce  suit  that  the  defendant  pay  to  her,  for  the 
support  and  maintenance  of  herself  and  children,  pending  the  de- 
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termination  of  said  suit  for  divorce,  the  sum  of  $5  per  week  from 
the  date  of  said  order  to  the  date  of  taking  proofs.  The  present 
demand  of  the  complainant  is  for  the  sum  of  $7  per  week  from  the 
31st  of  October,  1904,  with  a  credit  of  $7  for  one  payment  made  in 
November,  up  to  the  20th  day  of  November,  1905,  and  for  the  sum 
of  $2  per  week  from  the  last-mentioned  date  to  the  date  of  the  fil- 
ing of  the  bill  or  the  date  of  the  final  decree,  as  the  court  might 
determine  this  question.  This  sum  of  $2  is  the  diflference  between 
the  $7  provided  for  in  the  argument  and  the  $5  provided  for  in 
the  order  for  alimony  pendente  lite  in  the  divorce  suit. 

The  defendant  contends,  first,  that  the  institution  of  the  suit  for 
divorce  abrogated  the  written  engagement  or  agreement  between 
the  parties.  It  is  the  law  of  this  case  that  it  does  not.  A  demur- 
rer was  filed  to  the  bill,  and  Chancellor  Magie,  in  an  opinion  filed 
in  this  suit  on  the  19th  of  July,  1907,  in  overruling  the  demurrer, 
held  that  "the  institution  and  continuance  of  that  suit  [the  divorce 
suit]  is  not  a  bar  to  a  bill  to  enforce  the  agreement  for  support.'' 
That  this  decision  of  the  Chancellor  is  supported  by  authorities  will 
appear  from  the  following:  21  Cyc,  1598,  par.  9:  Buttlar  v.  But- 
tlar  (N.  J.  Ch.,)  65  Atl.,  485,  487  (Garrison,  V.  C. ;  1906).  En- 
gagements of  this  character  between  husband  and  wife  must  be 
enforced  in  a  court  of  ecjuity,  because  at  law,  the  parties  being  in- 
capable of  contracting,  a  court  of  law  does  not  recognize  their  en- 
gagements as  legal,  and  they  must  therefore  come  into  equity  to 
enforce  them.  A  court  of  equity  enforces  them  when  and  to  the 
extent  that  it  finds  that  the  engagement  was  equitable  and  just. 
The  general  principle  and  the  authorities  will  be  found  cited  in 
Buttlar  V.  Buttlar,  supra, 

I  can  see  no  reason  why  this  agreement  should  not  be  enforced 
up  to  and  including  the  date  wtien  the  order  in  the  divorce  suit 
was  obtained  awarding  the  wife  temporary  alimony.  I  do  not  think 
it  should  be  enforced  against  the  husband  during  the  time  that 
the  order  for  temporary  alimjony  is  operative.  While  the  law  does 
not  favor  separation  between  husband  and  wife,  it  does  favor  a 
settlement  out  of  court  and  without  resort  to  litigation  of  all  mat- 
ters in  dispute.  The  attitude  that  the  court  takes  toward  agree- 
ments of  this  nature  is  wtell  expressed  in  the  case  of  Galusha  v. 
Galusha,  116  N.  Y..  635,  22  N.  E.,  11 14,  6  L.  R.  A.,  487,  15  Am. 

St.  Rep.,  453 
The  parties  to  this  suit,  after  they  separated,  entered  into  the 
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agreements  in  question.  One  purpose  of  those  agreements 
undoubtedly  was  to  provide  a  proper  sum  for  the  wife's 
support,  and  oblige  the  husband  to  pay  the  same,  and  permit 
him  to  rest  in  security  from  other  importunity  or  demand.  She 
engages  in  the  agreements  that  she  will  not  ask  or  demand  of  or 
from  him  any  payment  or  allowance  other  than  the  one 
provided  therein.  By  applying  for  temporary  alimony  she 
departed  from  the  letter  and  spirit  of  the  written  engagement 
between  herself  and  her  husband.  Instead  of  relying  upon  the 
written  engagement  and  the  remedies  available  to  her  to  enforce 
the  same,  she  applied  to  a  court  to  fix  such  sum  as  in  its  discre- 
tion was  proper  and  enforce  the  same  by  different  and  other  re- 
medies. I  do  not  think  it  equitable  to  'permit  her  to  have  the  bene- 
fits of  this  other  demand,  and,  in  addition,  to  retain  in  its  virility 
the  obligation  of  the  defendant  under  the  written  engagements. 
Having,  with  respect  to  the  very  subject-matter,  made  an  agree- 
ment, which  as  I  have  pointed  out  heretofore,  the  law  favors 
parties  doing,  she  should  either  have  abided  by  that  agreement,  or, 
if  she  departs  from  it,  must  suffer  whatever  the  consequences  of 
her  departure  are.  That  she  did  depart  from  it  is  unquestioned. 
The  consequences  are  that  during  the  time  that  she  was  receiving 
the  results  of  her  other  demand  she  cannot  enforce  this  agreement 
against  her  husband.  Whether  she  can,  or  not,  after  the  final  de- 
cree in  the  divorce  suit,  if  that  either  awards  her  alimony  or  she 
does  not  apply  for  or  secure  the  same,  I  do  not  determine  because 
it  is  not  before  me.  What  I  do  determine  here  is  that  she  is  en- 
titled to  the  full  amount  under  this  agreement  up  to  the  time  that 
the  order  for  temporary  alimony  became  operative,  but  that  after 
that  time  she  may  not  enforce  this  agreement  during  the  operation 
of  the  order  for  temporary  alimony. 

Since  the  complainant  had  not  paid  what  I  find  he  should  have 
paid  I  think  it  proper  to  award  costs,  if,  in  any  event,  the  matter 
was  debatable  and  rested  in  discretion. 

I  will  advise  a  decree  in  accordance  with  these  conclusions. 
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ASPINWALL  V.  ASPINWALL. 
Court  of  Errors  and  Appeals,  49  Eq.,  302,  24  Atl.,  926. 

On  appeal  from  a  decree  advised  by  Vice  Chancellor  Bird. 

BeaslEY,  C.  J.  This  bill  has  its  footing  in  articles  of  agree- 
ment between  a  husband  and  wife  providing  for  a  separation.  That 
instrument  is  exhibited  by  the  complainant,  and  is  to  the  effect 
following,  to  wit:  That  the  husband  will  permit  the  wife  during 
her  life  to  live  separate  from  him  and  to  carry  on  a  separate  busi- 
ness, and  that  he  will  not  reclaim  or  molest  her ;  and,  further,  that 
he  will  pay  to  her  during  her  life,  for  the  support  of  herself  and 
her  twb  children,  of  whom  she  is  to  have  the  custody,  the  sum  of 
$8  per  week.  To  the  performance  of  these  stipulations  the  hus- 
band binds  himself  to  his  said  wife,  and  to  her  trustee,  who  is  a 
party  to  articles  but  who  on  his  part  does  not  enter  into  any  cov- 
enant whatever.  The  agreements  in  favor  of  the  husband  made 
by  the  wife  are  that  she  Will  accept  the  designated  weekly  allow- 
ance "in  full  satisfaction  for  her  support  and  maintenance,  and  for 
the  support  and  maintenance  of  their  said  two  children,  and  of  all 
alimony  during  her  coverture,"  and  that  she  will  not  prevent  the 
children  from  visiting  or  being  visited  by  their  father  at  proper 
times. 

The  prayer  of  the  bill  is  that  the  husband  shall  be  compelled  to 
"specifically  perform  said  articles  of  agreement,  and  especially  that 
he  do  pay"  the  weekly  sum  stipulated  for. 

The  husband,  in  his  answer,  admits  the  separation  and  the  ex- 
ecution of  the  articles,  and,  in  substance,  sets  up,  by  way  of  de- 
fence, that  the  wife  violated  her  agreement  with  respect  to  his 
intercourse  with  his  children;  that  she  unreasonably  hindered  his 
and  their  interviews. 

Upon  these  pleadings  and  the  proofs  taken  the  decision  was  in 
favor  of  the  complainant,  and  three  things  were  decreed,  namely, 
first,  that  the  articles  of  separation  should  be  specifically  performed ; 
second,  that  the  mbneys  stipulated  for  should  be  paid  by  the  hus- 
band for  the  use  of  the  wife,  together  with  her  costs;  and  third, 
that  the  husband  should  have  the  right  to  visit  his  children  in  a 
certain  mode  and  at  specified  times. 

With  respect  to  the  mandate  that  the  moneys  and  costs  in  ques- 
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tion  should  be  paid  for  the  use  of  the  complainant,  this  court  is  of 
opinion  that  the  decree  before  us  should  in  all  respects  be  affirmed. 
These  stipulations  for  the  support  of  the  wife,  who  is  living  sepa- 
rate from  her  husband  with  his  assent,  have  alwfeiys  been  regarded 
as  enforceable  in  a  court  of  equity  in  this  state.  This  is  plainly 
manifest  from  the  decisions  presented  to  be  cited  on  another  branch 
of  our  inquiry.  And  it  would  be  singular  indeed  if  the  court  should 
refuse  to  carry  into  effect  stipulations  of  this  character,  for  as  there 
is  nothing  illegal  in  the  fact  of  husband  and  wife  living  apart  by 
mutual  assent,  and  inasmuch  as  under-  such  conditions  the  hus- 
band would  be  liable  for  the  maintenance  of  the  wife,  it  is  diffi- 
cult to  see  why  equity  should  not  enforce  the  payment  of  the  sum 
of  money  that  both  parties  have  agreed  to  be  a  reasonable  amount 
for  that  end.  But  it  is  not  at  all  necessary  either  to  labor  or  to  eluci- 
date the  point,  fpr  the  right  to  equitable  relief  by  force  of  agree- 
ments of  this  character  is  r^arded  as  res  adjudicata. 

Nor  do  we  think  that  the  objection  that  inasmuch  as  there  is  no 
covenant  in  these  articles  by  the  trustee  for  the  benefit  of  the  hus- 
band, therefore  the  stipulation  to  make  the  allowance  to  the  wife 
is  devoid  of  consideration  should  prevail.  It  is  no  doubt  usual 
in  these  cases  for  the  trustee  to  covenant  with  the  husband  to  save 
him  harmless  from  the  debts  contracted  by  the  wife,  and  such 
covenants  in  some  of  the  decisions  have  been  referred  to  as  the 
legal  support  of  the  husband's  contract.  But  it  seems  plain  that 
such  a  covenant  would,  as  things  are  now  circumstanced  by  the  law 
of  this  state,  be  of  no  efficacy  whatever.  By  force  of  our  statutes 
a  married  v^oman  can  contract  in  her  own  name,  but  her  husband 
cannot  be  affected  by  such  conduct,  so  that,  when  living  by  his  as- 
sent in  a  state  of  separation  from  him,  it  does  not  seem  possible  for 
her  to  put  him  to  trouble  by  reason  of  her  debts.  In  this  case  the 
wife  agreed  to  live  separate  from  her  husband,  and  while  so  living 
to  accept  a  certain  weekly  sum  wherewfith  to  support  herself  and 
children,  and  that  stipulation  she  has  fulfilled  and  the  husband  has 
received  the  benefit  of  such  execution,  and  during  the  running  of 
such  contract  has  been  absolved  from  all  liability  for  the  debts  of 
his  wife.  In  such  a  situation  as  this  an  agreement  on  the  part  of 
the  trustee  to  indemnify  the  husband  in  this  particular  would  add, 
in  substance,  nothing  to  the  security  of  the  latter.  We  think  the 
contract  of  this  appellant  to  pay  the  moneys  in  question  rested  on 
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a  sufficient  consideration,  and  that  such  contract  in  this  respect  is 
properly  enforced  in  the  decree  before  us. 

As  to  that  other  part  of  this  decree  which  directs  the  articles  of 
separation  to  be  specifically  performed,  we  think  that  so  far  forth 
it  must  be  reversed.  The  doctine  that  a  court  of  equity  will  not 
aid  to  carry  into  effect  an  agreed  separation  between  married  per- 
sons has  always  been  regarded  as  the  law  of  this  state.  The  doctrine 
was  considered  as  settled  law  more  than  a  half  a  century  ago,  for, 
prior  to  the  year  1831,  Governor  Williamson,  sitting  as  chancellor, 
dealing  with  this  subject,  in  the  case  of  Melony  v.  Melony,  thus 
strongly  expressed  his  conviction:  "I  am  clearly  of  opinion  that 
the  agreement  betwteen  parties  to  live  in  a  state  of  separation  can- 
not be  recognized  in  this  court  as  valid,  and  that  such  agreement 
is  a  direct  contravention  of  the  marriage  contract.  It  is  contrary 
to  sound  policy  as  well  as  morality  that  the  parties  who  have  en- 
tered into  the  marriage  state  should  be  permitted  to  separate,  and 
agree  that  they  will  live  in  a  state  of  separation  and  free  from  the 
obligations  imposed  on  them  by  the  marriage.  The  marriage  con- 
tract cannot  be  annulled  and  cancelled,  nor  the  parties  absolved 
from  their  obligations  under  it  by  their  private  agreement."  i 
N.  J.  Eq.,  391. 

In  the  case  of  Emery  v.  Neighbour,  7  N.  J.  Law,  151,  11  Am. 
Dec.,  541,  we  find  a  similar  expression  of  this  equitable  rule,  which 
is  reiterated  in  Calame  v.  Calame,  25  N.  J.  Eq.,  552. 

The  result  is,  that  whatever  may  be  the  recent  perturbations  of 
opinion  on  this  subject  so  remarkably  exhibited  by  the  English 
Courts,  we  think  that  in  this  state  the  principle  in  question  is  so 
conclusively  settled  as  not  to  be  open  to  discussion.  Married  per- 
sons may  agree  to  live  apart  and  they  may  carry  out  such  purpose, 
but  the  obligation  to  fulfill  such  contract  is  imperfect,  for  it  will 
not  be  judicially  enforced. 

The  decree  before  us,  therefore,  must  be  reversed  so  far  as  it  di- 
rects these  articles  of  separation  to  be  in  general  specifically  per- 
formed. 

Nor  can  the  third  branch  of  this  decree  be  sustained.  It  appoints 
the  times  and  methods  or  the  communication  between  the  appel- 
lant and  his  children,  but  such  affirmative  relief  cannot  be  g^ven 
without  a  cross-bill,  or  an  answer  in  the  nature  of  one.  The  plead- 
ings do  not  raise  the  question  thus  decided,  and,  consequently,  the 
decree  in  this  particular,  is  a  mere  interpolation.  * 
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Let  the  decree  of  this  court  be  entered  in  accordance  with  the 
foregoing  viewls.  The  respondent  is  entitled  to  her  costs,  both  on 
this  appeal  and  in  the  court  below. 

For  affirmance — None. 

For  reversal — ^The  Chief  Justice^  Depue,  Dixon,  Garrison, 
Magie,  Reed,  Van  Syckel,  Werts,  Bogert,  Brown,  Smith, 
Whitaker — 12. 
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CHAPTER  IX. 

AUMONY. 

LYNDE  V.  LYNDE  * 

Court  of  Errors  and  Appeals,  64  Eq.,  736,  52  Atl.,  694. 

Pitney,  J.  *  *  ♦  An  examination  into  the  history  of  the  allow- 
ance of  alimony,  and  the  nature  and  uses  of  alimony,  will  demon- 
strate that  a  claim  for  such  allowance  is  far  different  from  a  right 
of  property.  It  is  not  a  right  to  recover  damages  or  compensation 
for  injury  to  property  or  person,  or  for  deprivation  of  property ; 
nor  is  it  a  claim  for  a  property  interest  in  a  share  of  the  husband's 
estate.  Alimony,  in  its  origin,  was  the  method  by  which  the  spirit- 
ual courts  of  England  enforced  the  duty  of  support,  owed  by  the 
husband  to  the  wife,  during  such  time  as  they  were  legally  sepa- 
rated pending  the  marriage  relation.  The  courts  of  law  could  not 
adequately  enforce  this  duty,  but  made  a  clumsy  and  circuitous 
attempt  to  do  so  under  some  circumstances  by  employing  the  fic- 
tion that  a  wife  living  apart  from  her  husband  by  reason  of  his 
fault  was  his  agent  for  the  purpose  of  binding  him  to  pay  third 
parties  for  necessaries  furnished  to  her.  Manby  v.  Scott,  2  Sm. 
Lead.  Cas.,  502;  Snover  v.  Blair,  25  N.  J.  Law,  94;  Vusler  v. 
Cox,  S3  N.  J.  Law,  516,  22  Atl.,  347.  At  the  common  law,  a 
divorce  from  the  bond  of  matrimony  was  granted  by  the  eccles- 
iastical courts  only  for  such  causes  as  rendered  the  marriage  void 
ob  initio.  Naturally,  alimony  was  not  allowed  as  an  incident  to 
such  a  divorce,  for,  there  being  no  marriage,  the  duty  of  mainten- 
ance had  not  been  undertaken.  2  Bish.,  Mar.,  Div.,  &  Sep.,  §  855. 
Divorces  a  mensa  et  thoro,  however,  amounting  merely  to  a  legal 
separation,  were  granted  for  causes  which  rendered  it  improper  or 
impossible  for  the  parties  to  live  together;  and  in  such  case  the 
ecclesiastical  court  ordered  a  periodical  allowance  to  be  paid  by 
the  husband  to  the  wife  for  her  support,  the  amount  thereof  be- 

*  Part  of  the  opinion  is  omitted. 
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ing  settled  at  the  discretion  of  the  judge  in  view  of  all  the  cir- 
cumstances of  the  case,  taking  into  consideration  especially  the 
wife's  needs  and  the  husband's  means.  The  spiritual  courts  re- 
served and  exercised  the  power  of  varying  the  amount  of  the  ali- 
mony from  time  to  time  as  required  by  change  of  circumstances. 
I  Bl.,  Comm.,  441 ;  2  Bish.,  Mar.,  Div.,  &  Sep.,  §  828,  etc.  Di- 
vorces from  the  bond  of  matrimony  were  not  granted 
by  the  ecclesiastical  courts  on  the  ground  of  adultery,  or 
for  any  other  cause  which  supervened  the  marriage.  For  such 
causes,  however,  divorces  were  granted  by  act  of  parliament.  In 
this  state,  the  subject  matter  of  divorce  having  been  by  statute 
committed  to  the  court  of  chancery,  and  causes  for  absolute  di- 
vorce having  been  allowed  other  than  such  as  rendered  the  mar- 
riage void  ab  initio,  there  followed  as  a  logical  consequence  the  al- 
lowance of  permanent  alimony  in  cases  of  absolute  divorce,  as  a 
means  of  enforcing  the  continuing  duty  of  support  which  the  hus- 
band owed  to  the  wife,  and  of  which  he  was  not  permitted  to  ab- 
solve himself  by  his  own  misconduct,  although  that  misconduct  re- 
sulted in  a  dissolution  of  the  marriage. 

By  the  act  of  December  2,  1794  (Paterson's  Law5,  p.  143),  giv- 
ing jurisdiction  to  the  court  of  chancery  in  cases  of  divorce,  and 
specifying  the  causes,  it  was  by  section  7  provided  as  follows : 

"That  when  a  divorce  shall  be  decreed,  on  account  of  the  parties 
being  within  the  prohibited  degrees,  or  for  the  cause  of  adultery, 
or  extreme  cruelty,  the  chancery  shall  and  may,  in  every  such  di- 
vorce, take  such  order  touching  the  care  and  maintenance  of  the 
children  of  that  marriage,  and  also  touching  the  maintenance  and 
alimony  of  the  wife,  or  any  allowance  to  be  m(ade  to  her,  and,  if 
any,  the  security  to  be  given  for  the  same,  as,  from  the  circum- 
stances of  the  parties,  and  nature  of  the  case,  may  be  fit,  equitable 
and  just.'' 

On  February  3,  1818,  a  new  act  concerning  divorce  was  passed 
(P.  L.,  1818,  p. '20),  by  which  the  act  of  1794  and  a  supplement 
thereto  passed  in  1795  were  repealed.  This  act  of  1818  materially 
changed  the  law  respecting  divorces,  and  also  for  the  first  time 
authorized  a  suit  by  the  wife  against  the  husband  for  maintenance 
without  divorce  in  case  of  abandonment  and  refusal  or  neglect  to 
support  his  wife.  The  section  providing  for  permanent  alimony 
incidental  to  a  suit  for  divorce  is  as  follows: 

'*Sec.  9.  That  when  a  divorce  shall  be  decreed  on  account  of  the 
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parties  being  within  the  prohibited  degrees,  or  for  the  cause  of 
adultery  or  extreme  cruelty,  it  shall  and  may  be  lawful  for  the 
court  of  chancery  to  take  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  and  also  touching  the  care  and  mainten- 
ance of  the  children,  or  any  of  them  by  the  said  husband,  as  from 
the  circumstances  of  the  parties,  and  the  nature  of  the  case  shall 
be  fit,  reasonable  and  just,  and  in  case  a  wife  is  the  complainant 
to  order  the  defendant  to  give  reasonable  security  for  such  ali- 
mony and  maintenance,  and  upon  his  neglect  or  refusal  to  give 
such  reasonable  security  as  shall  be  required  of  him,  or  upon  de- 
fault of  him  and  his  surety,  if  any  there  be,  to  pay  or  provide  such 
alimony  and  maintenance,  to  award  and  issue  process  for  the  im- 
mediate sequestration  of  the  defendant's  personal  estate,  and  the 
rents  and  profits  of  his  real  estate,  and  to  appoint  a  receiver  there- 
of, and  cause  such  personal  estate,  and  the  rents  and  profits  of  such 
real  estate,  or  so  much  thereof  as  shall  be  necessary,  to  be  applied 
towards  such  maintenance  and  allowance  or  to  such  maintenance 
and  allowance  as  to  the  said  court  shall  from  time  to  time  seem 
reasonable  and  just,  or  to  enforce  the  performance  of 
the  said  decree  or  orders,  by  such  other  lawful  ways  and 
means,  as  is  usual  and  according  to  the  course  and  practice  of 
the  court  of  chancery." 

In  the  revised  divorce  act  of  February  16,  1820,  (P.  L.,  1820,  p. 
43;  Revision  1821,  p.  667),  section  9  was  amended  by  omitting 
the  words  printed  in  italics  above ;  the  section  as  thus  amended  hav- 
ing the  effect  of  permitting  the  allowance  of  permanent  alimony 
on  the  granting  of  a  divorce,  irrespective  of  the  cause  of  divorce. 
Section  9,  as  thus  revised,  is  substantially  identical  with  section  19 
of  the  revised  act  concerning  divorces,  approved  March  2^^  1874 
(Gen.,  St.,  1895,  p.,  1269).  An  examination  of  the  statute  shows 
clearly  that  alimony  is  imposed  as  a  personal  duty  upon  the  hus- 
band, for  the  personal  benefit  and  support  of  the  wife,  or  of  the 
wife  and  children  in  case  there  be  children.  The  amount  of  the 
allowance,  the  method  of  its  enforcement,  the  method  of  its  appli- 
cation, and  the  security  to  be  exacted  of  the  husband  for  its  pay- 
ment, are  all  confided  to  the  discretion  of  the  chancellor;  and  he 
is  left  at  liberty  to  increase  or  decrease  the  amount  of  the  alimony 
from  time  to  time  according  to  the  circumstances  of  the  case.  It 
will  be  observed  that  the  statutory  scheme  is  modeled  closely  after 
the  practice  of  the  ecclesiastical  courts  of  England  with  reference 
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to  alimony.  The  purpose  is  to  require  the  husband  to  pay  to  the 
wife,  periodically,  such  sum  as,  in  view  of  his  circumstances  and 
the  necessities  of  the  wife,  will  be  a  reasonable  fulfillment  of  his 
continuing  duty  to  support  her.  The  purpose  is  not  to  enrich  the 
wife.  The  ecclesiastical  courts,  indeed,  would  not  ordinarily  en- 
force arrears  of  alimony  extending  beyond  a  year.  De  Blaquiere 
V.  De  Blauquiere  (1830),  3  Hagg.  Ecc,  322.  And  it  was  in  view 
of  the  close  analogy  between  our  statutory  alimony,  and  that  allowed 
by  the  ecclesiastical  courts,  that  this  court  held  that  by  force  of 
the  statute,  alimony,  as  incidental  to  a  divorce  a  vinculo,  could 
not  be  given  in  a  gross  sum,  nor  in  a  portion  of  the  real  estate  of 
the  husband.  Calame  v.  Calame,  25  N.  J.  Eq.,  548.  And  the  same 
view  was  adopted  by  the  late  chancellor  McGill  in  Lynde  v.  Lynde, 
54  N.  J.  Eq.,  476;  35  Atl.,  641,  whose  opinion  was  adopted  by  this 
court  (55  N.  J.  Eq.,  SQi ;  39  Atl.,  11 14).  It  will  be  observed  that 
In  our  statute  alimony  on  a  divorce  a  vinculo  is  placed  on  the 
same  basis  as  that  which  is  allowed  on  a  divorce  a  mensa  et  thoro. 
Both  are  provided  for  by  the  same  section  of  the  act,  and  both  are 
placed  within  the  discretion  of  the  Court  of  Chancer)'  so  far  as 
concerns  their  adjudgment  from  time  to  time  according  to  the 
varying  circumstances  of  the  parties.  2  Bish.  Mar.,  Div.  &  Sep., 
§§  1038-1048. 

It  follows,  as  a  necessary  consequence  of  what  has  been  said, 
that  a  wife's  claim  for  an  allowance  of  alimony  is  a  purely  personal 
right,  and  not  in  any  sense  a  property  right.  It  is  in  its  nature  not 
susceptible  of  assignment  by  the  wife  to  another,  nor  capable  of 
enjoyment  by  her  in  anticipation.  And  this  result  is  fully  sus- 
tained by  the  authorities. 

In  Miller  v.  Miller,  i  N.  J.  Eq.,  386,  there  were  articles  of  sep- 
aration binding  the  wife  to  accept  a  nominal  sum  annually  for  her 
support.  Under  the  circumstances  of  the  case,  it  was  held  that  she 
was  not  entitled  to  have  the  articles  of  separation  set  aside,  but 
the  master  who  heard  the  cause  proceeded  to  inquire  whether  these 
articles  would  bar  the  complainant  from  the  recovery  of  alimony, 
and  he  held  they  would  not.  An  examination  of  the  English  cases 
will  be  useful.  In  Stones  v.  Cooke  (1834)  7  Sim.,  22,  (1835) 
Id.,  8  Sim..  321,  note.  Vice  Chancellor  Shadwell  said  that  the  ec- 
clesiastical court  would  probably  allow  the  wife's  executors  to  en- 
force payment  of  arrears  of  alimony  accrued  in  her  life- 
time   against    the    husband,    and    that    for    this    reason    a    bill 


Digitized  by 


Google 


Lynde  v.  Lynde  311 

in    chancery    in    aid    of    the    ecclesiastical    jurisdiction    was    not 
necessary;     but,     as     the     case     was     in     doubt,     the     learned 
vice    chancellor    overruled    the    demurrer.     This    decision    was 
reversed  by  Lord  Chancellor  Lyndhurst,  who  took  it  for  granted 
that  the  claim  for  alimony  must  cease  with  the  death  of  the  wife ; 
that  executors  might  maintain  a  suit  in  the  eccl^iastical  court, 
but  not   for  arrears  of  alimony;  and  that,  notwithstanding  this, 
there  was  no  authority  to  warrant  the  Court  of  Chancery  in  enter- 
taining a  bill  by   the  wife's   executors   against  the  husband   for 
arrears  of  alimony  accrued  prior  to  her  death.     In  Vandergucht 
V.   De  Blaqitiere   (1838),  8   Sim.,  315;  7  Law,  J.  Ch.    (N.  S.), 
270;  2  Jur.,  738,  it  appeared  to  the  vice  chancellor  that  a  married 
woman  living  separate  from  her  husband  after  a  decree  of  divorce 
a  mensa  et  thoro,  and  entitled  to  alimony  under  the  sentence  of  the 
ecclesiastical  court,  had  undertaken  to  charge  future  installments 
for  payment  of  necessaries  purchased  by  her.  Vice  Chancellor  Shad- 
well  said:  "Alimony  materially  differs  from  separate  property.     It 
is  liable  to  be  varied  by  the  ecclesiastical  court  according  to  the 
husband's  circumstances ;  whereas  separate  property  always  remains 
the  same,  whatever  alteration  may  take  place  in  the  circumstances 
of  the  husband.'*     Upon  this  ground,  he  refused  to  enforce  the 
charge.    Afterwards,  however,  additional  proofs  having  been  sub- 
mitted,  Lord   Chancellor  Cottenham  varied  the  vice  chancellor's 
order  with  respect  to  a  portion  of  the  fund  that  had  been  subjected 
to  the  charge,  on  the  ground  that  this  pqrtion  appeared  not  to  be 
the  fruits  of  alimony;  leaving  untouched  the  title  to  the  alimony. 
Vandergucht  v.  De  Blaquiere,  5  Myline  &  C,  229-244;  3  Jur.,  11 16. 
It  should  be  remarked  that  the  circumstances  of  the  wife's  disability 
to  contract,  by  reason  of  the  coverture,  was  not  alluded  to  in  the 
case,  and  indeed  is  of  no  consequence.     In  equity,  and  also  in 
the  ecclesiastical  law,  a  married  woman  was  permitted  to  charge 
her  separate  estate ;  and  so  the  real  question  in  the  case  was  whether 
alimony  was  separate  property  such  as  could  be  charged.     In  re 
Robinson  (1884),  27  Ch.  Div.,  160.     In  this  case,  it  appeared  that 
the  divorce  court  had  made  a  decree  for  a  judicial  separation  be- 
tween the  parties,  and  had  ordered  the  husband  to  pay  permanent 
alimony  to  the  wife  in  monthly  payments.     Afterwards  the  hus- 
band was  declared  a  lunatic,  and  in  the  lunacy  matter  an  order 
was  made  for  the  payment  out  of  his  estate  of  an  annuity  to  the 
wife,   until    further  order,   equivalent   to  the  alimony   theretofore 
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decreed  by  the  divorce  court.  After  the  making  of  this  order, 
the  wife  assigned  the  annuity  to  a  third  party,  and  the  assignee 
applied  by  petition  to  have  the  annuity  paid  to  him.  It  was  held 
by  the  court  of  appeal  that  the  petition  must  be  refused  on  the 
ground  that,  whether  the  annuity  was  considered  as  alimony  or 
as  an  allowance  made  to  the  wife  by  the  court  in  lunacy,  it  was 
in  either  case  not  assignable.  In  the  reasoning  of  the  lords  justices, 
the  decision  was  based  on  the  ground  that  the  annual  recurring  pay- 
ments, whether  considered  strictly  as  alimony  or  not,  were  for 
the  personal  benefit  of  the  wife,  and  were  in  their  nature  inalien- 
able; that  such  future  payments  were  not  in  the  nature  of  prop- 
erty, but  were  payments  made  to  the  wife  for  her  maintenance, 
of  which  she  could  not  deprive  herself  by  anticipation.  Harrison  v. 
Harrison  (1888),  13  Prob.  Div.,  180.  In  this  case  a  decree  for 
dissolution  of  marriage  had  been  made  on  the  wife's  petition,  with 
an  order  requiring  her  husband  to  secure  to  her  an  annuity  for 
life.  It  was  held  in  the  court  of  appeals  that  such  an  annuity,  under 
the  terms  of  the  statute,  differed  from  alimony  in  that  it  was  not 
capable  of  being  withdrawn.  The  annuity  was  therefore  held  to 
be  property  such  as  might  be  subjected  to  a  charge  for  the  bene- 
fit of  the  solicitors  who  had  recovered  it,  but  the  court  of  appeal 
refused,  in  the  exercise  of  its  discretion,  to  make  the  order  under 
the  circumstances  of  the  case.  In  Watkins  v.  Watkins  (1896), 
Prob.  Div.,  222,  it  was  held  by  the  court  of  appeal  that  sums  of 
money  ordered  to  be  paid  by  the  husband  for  the  maintenance  of 
his  divorced  wife,  after  a  divorce  a  vinculo,  under  authority  of 
a  statute  which  permitted  the  court  to  reduce  the  allowance  fixed 
or  discharge  the  order  for  maintenance,  but  not  to  increase  the 
allowance,  were  so  far  analogous  to  the  alimony  of  the  ecclesiastical 
law  that  they  should  be  treated  as  a  purely  personal  allowance, 
which  could  neither  be  alienated  nor  released  so  long  as  the  order 
subsists.  In  the  judgments  delivered  by  the  lords  justices,  no  doubt 
was  entertained  that  permanent  alimony,  which  is  under  the  con- 
trol of  the  court  and  can  be  either  increased,  decreased,  or  sus- 
pended at  the  discretion  of  the  court,  is  in  its  essence  inalienable. 
In  Linton  v.  Linton  (1885),  15  Q.  B.  Div.,  239;  54  Law  J.  Q.  B., 
529;  33  Wkly.  Rep.,  714;  2  Morrell  Bankr.  Cas.,  179;  49  J.  P., 
597,  it  was  held  in  the  court  of  appeal  that  future  payments  of 
alimony  were  not  capable  of  being  valued,  and  were  not  a  "debt 
or  liability*'  within  the  meaning  of  the  bankruptcy  act,  and  so  could 
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not  be  proven  in  the  bankruptcy  of  the  husband;  and  that,  not- 
withstanding his  bankruptcy,  he  was  still  liable  to  pay  the  alimony. 
In  re  Hawkins  (1894),  I  .Q.  B.,  25;  10  Rep.,  29;  69  Law  T.,  769; 
42  Wkly.  Rep.,  202;  i  Manson,  Bankr.  Cas.,  6,  it  was  held  by 
the  queen's  bench  division  that  arrears  of  alimony  which  accrued 
after  the  date  of  a  receiving  order  in  bankruptcy,  and  before  proof, 
were  not  provable  in  bankruptcy ;  and  it  was  said  by  Vaughan  Wil- 
liams, J.,  that  such  arrears  would  not  be  provable  whether  they 
accrued  before  or  after  the  date  of  the  receiving  order.  In  Kerr 
V.  Kerr  (1897),  2  Q.  B.,  439;  66  Law  J.  Q.  B.,  838;  77  Law  T., 
29;  46  Wkly.  Rep.,  46;  4  Manson,  Bankr.  Cas.,  207,  it  was  held 
that  arrears  of  alimony  which  accrue  before  the  making  of  a 
receiving  order  in  bankruptcy  against  the  husband  are  not  provable 
by  the  wife  in  bankruptcy.  In  this  case  Vaughan  Williams,  J.^ 
said :  **The  practice  of  the  divorce  division  so  much  treats  the  sums 
periodically  payable  under  its  order  as  a  fund  for  maintenance, 
and  not  as  property,  and  so  much  keeps  its  hand  on  the  obligation 
to  make  these  periodical  payments  for  maintenance,  that  it  is  a 
searching  rule  that  the  court  will  not,  in  the  absence  of  specal  cir- 
cumstances, make  an  order  enforcing  more  than  one  year's  arrears.*' 
Not  only  does  it  follow,  from  the  very  nature  of  alimony,  that 
it  cannot  be  subjected  in  advance  to  a  charge  in  favor  of  the 
solicitor  through  whose  services  it  is  awarded,  but  a  like  result 
follows  from  the  plainest  principles  of  public  policy.  According 
to  the  familiar  practice  of  the  Court  of  Chancery,  the  taxed 
costs  and  reasonable  counsel  fees  of  the  wife  are  awarded  against 
her  husband.  Westcott  v.  Hinckley,  56  N.  J.  Law,  343;  29  Atl, 
154,  is  an  authority  to  the  effect  that  there  exists  no  legal  liability 
upon  the  husband  to  pay  such  costs  and  counsel  fees,  and  that 
they  rest  exclusively  in  the  discretion  of  the  chancellor.  Applica- 
tions for  such  allowlances,  as  well  as  for  alimony,  peculiarly  call 
for  good  faith  and  candor  on  the  part  of  the  applicant.  It  is  a 
fraud  on  the  court,  and  also  upon  the  husband,  fqr  such  an  appli- 
cation to  be  based  upon  the  supposed  necessities  of  the  wife  when 
in  truth  she  has  bartered  away  in  advance  a  share  of  that  which 
she  is  to  receive. 
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McGUINNESS  v.  McGUINNESS. 
Court  of  Errors  and  Appeals,  'J2  Eq.,  381 ;  68  Atl.,  768. 

Appeal  from  Court  of  Chancery. 

Bill  by  Mary  E.  McGuinness  against  Thomas  McGuinness  for 
divorce.  There  was  a  decree  of  the  Court  of  Chancery  (62  Atl., 
937),  discharging  a  rule  to  show  cause  why  service  of  subpoena 
and  orders  for  alimony  and  counsel  fees  should  not  be  set  aside, 
and  defendant  appeals.    Reversed. 

GuMMERE,  C.  J.  On  July  7,  1899,  the  complainant,  Mrs*.  Mc- 
Guinness, filed  a  bill  in  the  Court  of  Chancery  against  her  husband, 
seeking  a  decree  divorcing  them  a  mensa  et  thoro,  and  awarding 
to  her  custody  of  their  children,  and  requiring  him  to  provide  suit- 
able support  and  maintenance  for  herself  and  her  children,  and 
to  pay  a  proper  amount  for  counsel  fees  during  the  suit.  The  hus- 
band, a  resident  of  the  state  of  Pennsylvania,  was  brought  in,  not 
by  service  of  process,  but  by  publication,  and  a  personal  service, 
out  of  the  state,  of  a  notice  of  the  pendency  of  the  suit.  He  did  not 
appear  to  the  suit,  and  a  decree  ex  parte  went  against  him  granting 
the  complainant  the  relief  prayed  for  by  her  bill,  and  directing  him 
to  pay  to  the  complainant  the  sum  of  $1,890,  being  an  amount  equal 
to  the  payment  of  $19.23  per  week  from  the  time  of  the  filing  of 
the  bill  to  the  date  of  the  making  of  the  decree  (which  was  May 
18,  1901),  and  also  to  pay  her  the  sum  of  $19.23  per  week,  from  the 
date  of  the  decree  until  the  further  order  of  the  court,  for  the 
support  and  maintenance  of  herself  and  their  three  children.  The 
defendant  having  failed  to  comply  with  that  part  of  the  decree 
which  directed  the  payment  of  moneys  by  him,  a  writ  of  sequestra- 
tion was  issued  against  him,  under  which  certain  properties  be- 
longing to  him  in  the  city  of  Jersey  City  were  sequestered,  and 
the  income  therefrom  appropriated  to  the  payment  of  those  moneys. 
The  defendant  then  filed  a  petition  setting  out  that  he  was  at  the 
time  of  the  institution  of  the  suit  a  resident  of  the  State  of  Penn- 
sylvania; that  no  jurisdiction  had  been  obtained  over  him  by  the 
court  in  the  suit  for  divorce;  and  that  he  had  no  knowledge  that 
the  bill  of  complaint  prayed  for  the  permanent  alimony  or  counsel 
fee  until  after  a  decree  had  been  signed  in  the  case.    The  petition 
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then  allied  that  for  those  reasons  the  final  decree  should  not  have 
been  made,  and  that  the  writ  of  sequestration  should  not  have 
been  issued ;  and  prayed  "that  the  enrollment  in  said  cause  be  opened, 
that  the  final  decree  and  all  orders  therein  be  opened  and  vacated, 
and  that  the  subpoena  ad  respondendum  and  the  service  thereof, 
together  with  the  writ  of  sequestration,  be  set  aside,  and  that  the 
complainant's  bill  be  dismissed,  and  for  such  further  and  other 
relief  in  the  premises  as  may  be  agreeable  to  your  honor."  After 
hearing,  the  petition  was  dismissed  by  the  chancellor;  and  from 
the  order  of  dismissal  this  appeal  is  taken. 

The  sole  ground  upon  which  the  relief  sought  by  the  petition 
was  asked  by  the  defendant  was  the  lack  of  jurisdiction  of  the 
Court  of  Chancery.  The  conclusion  readied  by  the  chancellor  was 
that,  so  far  as  the  question  of  the  jurisdiction  of  the  court  for  the 
purpose  of  granting  a  divorce  a  mensa  et  thoro  against  the  de- 
fendant was  concerned,  it  had  been  obtained  over  him  by  the  service 
upon  him  out  of  the  state  of  the  notice  of  the  pendency  of  the 
suit;  that,  for  such  purpose,  it  was  not  necessary  there  should  be 
an  actual  service  of  process;  that  reasonable  notice  given  to  him 
outside  of  the  jurisdiction  aflFording  him  an  opportunity  to  come 
in  and  defend  was  all  that  was  necessary  in  order  to  make  a 
valid  decree  of  divorce  against  him,  and  that  this  he  had  received. 
He  further  considered  that  the  power  to  decree  a  divorce  and  so 
break  up  the  family  relationship  carried  with  it  as  a  necessary 
incident  the  power  to  adjudicate  with  relation  to  the  custody  of 
the  offspring  of  the  marriage,  and  award  such  custody  to  either  the 
father  or  the  mother,  as  the  interests  of  the  children  should  require. 
I  concur  in  the  view  of  the  chancellor  that  to  the  extent  indicated 
jurisdiction  was  obtained  over  the  defendant  by  service  of  notice 
out  of  the  state,  and  'in  the  reasons  which  led  him  to  that  conclu- 
sion, as  expressed  in  his  opinion. 

Having  reached  the  conclusion  that  the  court  had  acquired  juris- 
diction over  the  defendant  for  the  purpose  of  decreeing  a  divorce 
of  the  parties  and  awarding  the  custody  of  their  children  to  the 
complainant,  the  learned  chancellor  proceeded  to  consider  whether 
the  defendant  was  entitled  to  a  revocation  of  so  much  of  the  decree 
as  imposed  upon  him  the  payment  of  the  moneys  specified  therein, 
and  of  the  subsequent  proceedings  had  for  the  purpose  of  enforc- 
ing that  part  of  the  decree,  and  concluded  that,  even  if  the  court 
was  without  jurisdiction  to  decree  alimony  against  the  defendant 
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at  the  time  when  the  decree  was  made,  its  annulment  should  be 
denied  him,  for  the  reason  that  by  seeking  to  have  vacated,  not 
merely  the  order  for  alimony  and  its  incidents,  but  the  whole 
decree,  and  all  the  proceedings  which  led  up  to  it,  including  a 
dismissal  of  the  bill  of  complaint,  and  by  praying  "for  further 
and  other  relief,"  the  defendant  had  submitted  himself  to  the 
jurisdiction  of  the  court  upon  the  whole  case.  The  doctrine  up- 
on which  this  conclusion  is  rested  is  thus  formulated  by  the  learned 
chancellor:  "A  defendant  who,  claiming  that  the  court  in  which 
a  suit  against  him  is  pending,  has  not  acquired  jurisdiction  over 
him,  attacks  the  jurisdiction,  even  under  a  special  appearance, 
will  be  held  to  have  submitted  himself  to  the  jurisdiction  if,  under 
such  appearance,  he  seeks  some  relief  upon  the  merits."  The  doc- 
trine appealed  to,  it  will  be  perceived,  applies  in  terms  only  in 
cases  where  the  defendant  has  appeared  in  a  pending  litigation,  but 
it  was  considered  by  the  chancellor  that  the  reason  upon  which 
it  rested  was  equally  applicable  where  the  defendant  sought  to 
challenge  the  validity  of  a  judgment  already  entered,  upon  the 
ground  that  jurisdiction  had  not  been  acquired  over  him;  and  the 
numerous  cases  cited  by  him  in  support  of  this  view  fully  bear 
him  out. 

I  have  no  criticism  of  the  rule  which  declares  that  a  defendant 
who,  in  one  breath,  challenges  the  jurisdiction  of  the  court  in  a 
pending  suit,  and,  in  the  next,  asks  relief  against  the  plaintiflF  on 
the  merits  in  the  same  litigation,  submits  himself  generally  to  the 
jurisdiction,  for  I  can  imagine  no  more  potent  act  of  submission 
by  a  party  defendant  in  a  pending  suit  than  the  asking  that  affirm- 
ative judicial  action  be  taken  in  his  behalf  for  meritorious  reasons. 
And,  indeed,  as  the  chancellor  points  out  in  his  opinion,  this  court 
has  already  committed  itself  to  the  doctrine  in  the  case  of  Polhemus 
V.  Holland  Trust  Co.,  6i  N.  J.  Eq.,  654;  47  Atl.,  417.  The  view, 
however,  that  the  effect  of  an  application  to  set  aside  a  void  judg- 
ment for  meritorious  reasons,  which  is  refused  consideration  by 
the  court,  operates  to  give  life  to  the  judgment,  and  converts  it 
into  an  outstanding  obligation  against  the  defendant,  seems  to 
me  of  doubtful  soundness.  When  a  defendant  over  whom  the 
court  has  not  acquired  jurisdiction  appears  in  a  pending  suit  and 
seeks  relief  upon  the  merits,  he  afterwards  has  his  day  in  court; 
he  may  contest  the  plaintiff's  claim,  and,  if  the  form  of  the  litiga- 
tion  permits  it,  may  even  have   an   affirmative   judgment   in  his 
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favor.  His  appearance  confers  upon^  the  court  jurisdiction  to  pro- 
ceed to  judgment.  But  a  defendant  who  appears  in  court  for  the 
purpose  of  obtaining  relief  against  a  judgment  which  is  coram  non 
judice,  and  seeks  that  relief  both  upon  jurisdictional  and  upon 
meritorious  grounds,  never  has  had  his  day  in  court,  if  a  hearing 
on  the  meritorious  question  is  denied  him.  The  judgment  at  the 
time  when  he  appears  is  a  nullity.  If  he  seeks  to  have  it  declared 
void  solely  upon  the  ground  of  want  of  jurisdiction  in  the  court 
to  pronounce  it,  the  court  must  so  declare  it.  If  he  further  asserts 
that  on  the  merits  of  the  case  the  judgment  should  never  have 
been  rendered  against  him,  and  asks  to  have  it  vacated,  and  an 
opportunity  afforded  him  of  being  heard  on  the  merits,  on  what 
theory  of  law  is  it  to  be  said  that  he  has,  by  this  act,  given  life 
to  a  judgment  which  before  had  no  legal  existence,  and  by  the 
same  act  has  forever  barred  himself  from  the  right  to  have  it 
opened,  no  matter  how  complete  a  defense  he  may  have  had  to  the 
suit  upon  the  merits?  I  am  inclined  to  think  that,  in  order  to 
render  jurisdiction  complete,  there  must  be  not  only  the  offer 
of  the  defendant  to  submit  himself  to  the  jurisdiction  by  praying 
relief  from  the  void  judgment  upon  meritorious  grounds,  but  also 
acceptance  of  the  offer  on  the  part  of  the  court  by  a  consideration 
and  determination  of  the  meritorious  question  presented. 

But,  as  I  view  the  present  case,  it  does  not  involve  a  determina- 
tion of  the  soundness  of  the  view  upon  which  I  have  commented, 
and  any  declaration  upon  it  would  be  obiter.  The  defendant  chal- 
lenged the  proceedings  which  he  sought  to  have  set  aside  upon 
the  sole  ground  of  lack  of  jurisdiction;  and  he  asked  for  no  relief 
upon  any  other  ground,  either  meritorious  or  nonmeritorious.  His 
appearing  in  court  for  the  specific  purpose  of  challenging  the  juris- 
diction was,  under  the  cases,  not  a  general  appearance  to  the  suit, 
and  that,  without  regard  to  whether  his  challenge  was  successful, 
or  not.  If  altogether  successful,  he  would  have  been  entitled 
to  a  nullification  of  all  proceedings  subsequent  to  the 
filing  of  the  bill.  If  altogether  unsuccessful,  his  failure 
would  have  been  due  to  the  fact  that  the  court  had  al- 
ready acquired  jurisdiction  over  him  for  all  purposes  of  the  litiga- 
tion, and  his  appearance  could  not  therefore  operate  to  confer  juris- 
diction. The  fact  that  his  challenge  was  well  founded  as  to  a 
part  of  ^he  decree  and  ungrounded  as  to  another  part  could,  it 
seems  to  me,  no  more  operate  to  validate  that  part  of  the  decree 
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which  it  was  beyond  the  jurisdiction  of  the  court  to  pronounce 
than  to  invalidate  that  portion  of  the  decree  which  the  court  had 
power  to  make  against  him.     Legal  rights  are  not  destroyed  by 
the  mere  assertion  that  they  are  more  extensive  than  they  after- 
ward turn  out  to  be  upon  investigation. 

Concluding  that  the  defendant  is  not  barred  by  his  course  of 
procedure,  there  remains  the  question  whether  an  award  of  alimony 
in  a  decree  of  divorce  a  mensa  et  thoro  is  void  against  a  defend- 
ant who  has  not  been  served  with  process  within  the  territorial 
limits  of  the  state,  and  has  not  entered  an  appearance  in  the  suit. 
It  has  been  frequently  held,  since  the  decision  of  Pennoyer  v. 
Neff,  95  U.  S.,  714;  24  L.  Ed.,  565,  that  an  award  of  alimony 
contained  in  a  decree  for  absolute  divorce  is  void  under  such  cir- 
cumstances, and  for  the  reason  that  it  is  a  judgment  in  personam 
within  the  meaning  of  that  decision.  But  it  is  suggested  that  the 
peculiar  character  of  a  proceeding  for  a  limited  divorce,  which 
leaves  the  marital  relation  unbroken,  and  recognizes  the  right  to 
enforce  the  husband's  duty  to  support  his  wife  and  family,  takes 
an  award  of  alimony  made  therein  out  of  the  rule  of  Pennoyer 
V.  Neff,  at  least  to  the  extent  of  rendering  it  enforceable  within 
the  state.  The  suggestion  does  not  commend  itself  to  me.  The 
allowance  of  alimony  in  a  suit  for  divorce,  whether  the  divorce 
sought  be  a  vinculo  or  a  mensa  et  thoro,  is  made,  as  is  stated  by 
Pitney,  J.,  in  Lynde  v.  Lynde,  64  N.  J.  Eq.,  751,  752;  52  Atl.,  694^ 
700;  58  L.  R.  A.,  471 ;  97  Am.  St.  Rep.,  692,  "as  a  means  of  en- 
forcing the  continuing  duty  of  support  which  the  husband  owes  to 
the  wife,  and  of  which  he  is  not  permitted  to  absolve  himself  by 
his  own  misconduct,  even  though  that  misconduct  results  in  a  dis- 
solution of  the  marriage."  By  our  .statute  (as  is  pointed  out  in 
the  same  case  on  page  754  of  64  N.  J.  Eq.,  and  on  page  701  of 
52  Atl.  (58  L.  R.  A.,  471;  97  Am.  St.  Rep.,  692),  "alimony  on 
a  divorce  a  vinculo  is  placed  on  the  same  basis  as  that  which  is 
allowed  on  a  divorce  a  fnensa  et  thoro.  Both  are  provided  for  by 
the  same  section  of  the  act,  and  both  are  placed  within  the  discre- 
tion of  the  Court  of  Chancery  so  far  as  concerns  their  adjustment, 
from  time  to  time,  according  to  the  varying  circumstances  of  the 
parties."  The  personal  character  of  the  judgment  is  as  marked 
in  the  one  case  as  the  other. 

It  is  further  argued  that  although  unenforceable  outside  of  the 
state,  a  decree  for  alimony  is  enforceable  within  our  jurisdictional 
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limits  against  property  of  the  defendant  by  force  of  the  provision 
of  our  statute  which  authorizes  the  sequestration  of  such  property 
for  the  purpose  of  raising  the  moneys  awarded  by  it.  .  But  clearly^ 
if  a  judgment  in  personam  rendered  against  a  person  over  whom 
the  court  has  not  obtained  jurisdiction  violates  the  fourteenth 
amendment  of  the  federal .  Constitution,  as  was  declared  in  Pen- 
noyer  v.  Neff,  and  is  for  that  reason  absolutely  void  even  in  the 
state  where  rendered,  as  is  declared  to  be  the  case  in  Haddock 
v.  Haddock,  201  U.  S.,  567 ;  26  Sup.  Ct.,  525 ;  50  L.  Ed.,  867,  no 
l^slation  of  that  state  can  operate  to  give  it  life. 
The  order  appealed  from  will  be  reversed. 

G.  V.  G.,  67  Eq.,  30;  56  Atl.,  736.  Alimony  is  allowed  only  when  the 
husband  has  been  guilty  of  matrimonial  offense.  Impotence  is  not  such 
an  offense.  *  *  *  No  alimony  will  be  granted  upon  a  decree  annuling  the 
marriage. 

But  see  Rooney  v.  Rooney,  54  Eq.,  231 ;  34  Atl.,  682.  Where  the  pe- 
titioner was  the  husband. 

G.  V.  G.,  supra.  A  wife  who  has  been  divorced  a  mensa  et  thoro  is  still 
under  the  obligation  of  chastity  and  alimony  is  conditioned  upon  her  per- 
formance of  that  obligation. 

Bullock  V.  Bullock,  57  N.  J.  Law,  508;  31  Atl.,  1024.  An  action  at  law 
may  be  maintained  in  New  Jersey  upon  a  decree  for  alimony  made  in  a 
foreign  jurisdiction,  if  the  foreign  court  had  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  defendant. 


WESTERFIELD  v.  WESTERFIELD. 
Chancery,  36  Eq.,  IQS- 

On  petition,  deposition  and  master's  report. 

Van  Fleet,  V.  C.  The  bill  in  this  case  is  filed  for  maintenance, 
under  the  twentieth  section  of  the  statute  concerning  divorces.  The 
complainant  is  now  before  the  court  asking  for  alimony  pendente 
lite,  and  counsel  fees.  *  *  * 

An  application  for  alimony  pendente  lite  stands  now  solely  on  the 
ground  of  necessity.  Originally  such  allowances  were  made,  in  di- 
vorce suits,  almost  as  a  matter  of  course.  At  common  law,  by  the 
marriage  contract,  the  husband  acquired  complete  control  over  all 
property  owned  by  his  wife  at  the  time  of  the  marriage,  or  which 
she  might  acqurie  during  coverture.    In  such  a  state  of  aflfairs,  un- 
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less  the  court  required  the  husband  to  support  his  wife,  and  to  fur- 
nish her  with  the  means  of  prosecuting  her  suit  or  defending  his, 
she  would  be  left,  during  the  litigation,  both  destitute  and  defence- 
less. She  was,  therefore  in  almost  all  cases  regarded  as  a  privi- 
leged suitor,  who  had  a  right  to  call  upon  her  adversary  for  bott. 
support  and  the  means  required  to  carry  on  the  litigation  on  hei 
part.  *  *  * 

The  doctrine  that  a  wife  is  not  now  of  right,  and  independent  oi 
the  fact  that  she  has  a  sufficient  separate  estate,  entitled  to  tempor- 
ary alimony,  is  as  well  supported  by  authority  as  it  is  by  reason. 
Chancellor  Williamson,  in  Marker  v.  Marker,  ii  N.  J.  Eq.,  256 
after  stating  the  general  rule  that  in  actions  for  divorce  the  wife  is 
a  privileged  suitor  and  entitled  to  counsel  fees  and  alimony,  says: 
"The  rule  originally  rested  upon  the  principle  that  the  husband  hav- 
ing by  the  marriage  contract  the  control  of  the  wife's  property,  she 
was  destitute  of  the  means  of  her  own  protection.  The  statute  has 
changed  the  common  law,  and  secures  to  the  wife  the  ownership 
and  disposition  of  property  she  may  have  at  her  marriage  or  ma} 
acquire  afterwards.  When  the  wife  is  a  suitor  in  court,  the  ques- 
tion will  be,  whether  she  has  property  independent  of  her  husband, 
and  the  court  will  exercise  its  discretion  in  the  allowance  of  ali- 
mony and  costs,  having  reference  to  the  respective  pecuniary  cir- 
cumstances of  the  husband  and  wife."  Mr.  Bishop,  in  the  second 
volume  of  his  treatise  on  Marriage  and  Divorce,  at  section  394. 
says:  "When  the  wife  has  sufficient  separate  property,  the  reason 
for  giving  her  either  temporary  alimony,  or  money  to  defray  her  ex- 
penses in  the  suit,  does  not  exist,  and  she  is  not  entitled  to  either." 
And  Judge  Rapallo,  in  delivering  the  judgment  of  the  Court  of  Ap- 
peals of  New  York,  in  a  recent  case,  says:  "If  the  wife  has  sufficient 
means  of  her  own,  temporary  alimony  is  not  allowable.  *  *  *  The 
fact  that  a  wife  is  destitute  of  means  to  carry  on  her  suit  and  to 
support  herself  during  its  pendency,  is  as  essential  as  any  other  fact, 
to  authorize  the  court  to  award  temporary  alimony.  This  is  not  a 
mere  matter  of  discretion,  but  a  settled  principle  of  equitv."  Collins 
v.  Collins,  80  N.  Y.,  I. 

It  is  plain,  I  think,  if  the  rule  just  stated  is  applied,  that  this  ap- 
plication must  be  denied.  The  wife  has  nearly  three  times  the  income 
Tier  husband  has.    Her  income  is  quite  sufficent  to  afford  her  a  corn- 
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iortable  support,  and  also  to  pay  such  legal  expenses  as  it  will  be 
jiecessary  for  her  to  incur  in  the  prosecution  of  her  suit.  There  is. 
therefore,  no  necessity  whatever  that  she  should  have  additional  sud. 
*  *  *  The  application  must  be  denied. 

Boyce  v.  Boyce,  27  Eq.,  433.  The  amount  of  permanent  alimony  is  to  be 
fi^Qcd  at  tne  sum  which  the  wife  would  have  the  right  to  expect  as  support 
if  she  continued  to  live  with  her  husband. 

Moran  v.  Moran,  2  Atl.,  Ill,  Where  the  husband's  income  can  be  de- 
termined the  wife  will  be  allowed  one-third  thereof  as  permanent  alimony. 
Other  circumstances  may  increase  this  allowance,  e.  g.,  if  she  have  the  care 
of  children. 


PULLEN  V.  PULLEN  et  al. 
Chancery,  52  Eq.,  9;  28  Atl,  719. 

Bill  by  Ralph  A.  Pullen  against  John  W.  PuUen,  Catherine  A. 
Pullen,  and  others  for  partition.  Heard  on  motion  and  petition  to 
•open  an  interlocutory  decree  and  allow  complainant  to  amend  the 
bill  by  dismissing  defendant  Catherine  A.  Pullen  as  a  party.  Grant- 
ed. 

The  other  facts  fully  appear  in  the  following  statement  by  Mc- 
GiLL,  Ch. : 

On  the  28th  of  April.  1891,  Ralph  A.  Pullen  filed  a  bill  in  chan- 
cery for  the  partition  of  certain  lands  of  which  he  and  others  were 
tenants  in  common.  He  and  his  wife,  Catherine  A.  Pullen,  were 
then  living  apart.  The  wife  was  made  a  party  defendant  to  the  suit, 
because  of  her  inchoate  right  of  dower  in  her  husband's  undivided 
interest  in  the  land.  She  answered  the  bill,  claiming  her  inchoate 
right.  While  the  partition  suit  was  pending,  Mrs.  Pullen  brought 
suit  in  this  court  against  her  husband  for  divorce  a  vinculo  matri- 
monii, because  of  his  willful,  continued,  and  obstinate  desertion  of 
her  for  three  years  and  up\Yards.  On  the  14th  of  August,  1891,  an 
interlocutory  decree  and  order  of  reference  was  made  in  the  parti- 
tion suit,  whereby,  among  other  things,  it  was  referred  to  a  master 
to  ascertain  and  report  the  interests  of  the  respective  parties  to  the 
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suit  in  the  lands  of  which  partition  is  sought.  Pending  the  master's 
report,  on  the  28th  of  October,  1891,  a  final  decree  was  made  in  the 
divorce  suit»  by  which  the  bond  of  matrimony  between  Mr.  Pullen 
and  his  wife  was  effectually  dissolved.  Motion  is  now  made  to  open 
the  interlocutory  decree  in  order  that  the  complainant,  by  supple- 
mentary pleading,  may  set  up  the  divorce,  and  thus  raise  the  ques- 
tion whether  or  not  the  inchoate  right  of  Catherine  A,  Pullen  is  ex- 
tinguished, or  amend  his  bill  by  striking  her  out  as  a  party  defend- 
ant. 

McGiLL,  Ch.,  (after  stating  the  facts.)  The  vital  question  pre- 
sented and  argued  is  whether  the  divorce  a  vinculo  matrimonii 
bars  all  right  of  Catherine  A.  Pullen  in  the  lands.  I  regard  it  as 
now  settled  that,  in  absence  of  express  or  implied  statutory  provi- 
sion to  the  contrary,  such  a  divorce,  for  the  fault  of  either  party, 
will  bar  dower.  The  reason  is  that  it  is  essentialto  the  estate  that 
marriage  shall  subsist  at  the  death  of  the  husband.  A  woman  can- 
not have  dower  who  is  not  the  wife  of  the  man  in  whose  lands  she 
claims  it  at  the  time  of  his  death.  Day  v.  West,  2  Edw.  Ch.  592. 
In  Calame  v.  Calame,  24  N.  J-  Eq.,  440,  444,  Vice  Chancellor  Dodd 
recognized  the  law  as  I  have  stated  it.  It  is  true  when  that  case  was 
heard  upon  appeal,  (25  N.  J.  Eq.,  548,  550,)  the  chief  Justice 
(Beasley)  said:  "It  is  not  necessary  to  express  any  opinion  on  the 
question  whether  a  decree  for  divorce  a  vinculo  matrimonii  will 
have  the  effect  in  this  state  which  is  assumed  in  this  contention. 
The  point  was  settled  the  other  way  in  a  case  receiving  great  consid- 
eration from  the  Court  of  Appeals  in  New  York,  the  statute  of  that 
state  being,  perhaps,  not  substantially  variant  from  our  own.  Wait 
V.  Wait.  4  N.  Y.,  95" 

I  find,  however,  that  Mr.  Justice  Gray,  of  the  United  States  Su- 
preme Court,  in  commenting  upon  the  case  of  Wait.  v.  Wait,  in 
Barrett  v.  Failing,  iii  U.  S..  523,  4  Sup.  Ct.,  598,  states  that  the 
ground  of  decision  in  that  case  was  a  provision  in  the  statute  of  the 
state  of  New  York  that  "in  case  of  divorce,  dissolvingf  the  marria<ye 
contract  for  the  misconduct  of  the  wife,  she  shall  not  be  endowed," 
which  implied  that  the  wife  should  retain  her  right  of  dower  in  case 
the  divorce  was  not  for  her  misconduct,  but  because  of  the  miscon- 
duct of  the  husband.     I  do  not  find  a  similar  statute  in  our  state. 
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or,  indeed,  any  other  statutory  language  which  will  justify  the  same 
implication.  I  apprehend  that  the  purpose  of  Chief  Justice  Beasley 
was  not  to  pronounce  against  the  correctness  of  the  assumption  ii: 
Calame  v.  Calame  that  by  divorce  a  vinculo  matrimonii  the  right  of 
dower  is  lost,  but  to  call  attention  to  the  fact  that  the  point  was  not 
to  be  assumed  without  full  consideration.  His  use  of  the  word  "per- 
haps" quite  clearly  demonstrates  that  he  did  not  pretend  to  have 
made  a  careful  examination  of  the  question.  In  Barrett  v.  Failing 
the  question  was  studied,  and  the  conclusion  was  drawn  that  the 
law  is  to  be  regarded  as  I  have  already  stated  it,  to  wit,  that  a  valid 
divorce  from  the  bond  of  matrimony,  for  the  fault  of  either  party, 
bars  the  wife's  right  of  dower,  unless  the  dower  right  be  expressly 
or  impliedly  preserved  by  statute.  And  so,  in  Legion  of  Honor  v. 
Smith,  45  N.  J.  Eq.,  466,  469,  17  Atl.,  770,  Vice  Chancellor  Van 
Fleet  states  it.  The  parties  interested  therein  having  been  fully 
heard  upon  the  question  determined,  I  will  permit  the  complainant 
to  amend  his  bill  by  striking  out  Catherine  A.  Pullen  as  a  party  to 
it. 
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CHAPTER  X 

Effect  of  Foreign  Decrees. 

FELT  V.  FELT. 

Court  of  Errors  and  Appeals,  59  Eq.,  606;  45  Atl.,  105. 

Gum  MERE,  J.  The  appellant,  by  her  bill  in  this  case,  seeks  a  de- 
cree of  divorce  from  l]er  husband  for  adultery,  and  also  for  deser- 
tion. The  respondent  has  pleaded,  in  bar  of  the  relief  sought,  a  de- 
cree of  absolute  divorce  obtained  by  him  against  the  appellant  in  a 
district  court  of  the  territory  of  Utah.  A  full  recital  of  the  aver- 
ments of  the  plea  is  not  necessary.  It  is  sufficient  for  present  pur 
poses  to  say  that  the  truth  of  those  averments  is  conceded  by  the 
appellant ;  that  from  them  it  appears  that  the  court  which  rendered 
the  decree  pleaded  had  jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  respondent  here,  vyrho  was  the  complainant  therein  and 
who  at  the  time  of  the  institution  of  the  suit  was  a  bona  fide  res- 
ident of  the  territory  of  Utah ;  that  the  domicile  of  his  wife  was  in 
this  state,  and  that  she  was  neither  served  with  process  within  the 
territory  of  Utah,  nor  did  she  personally  submit  herself  to  the  jur- 
isdiction of  the  court,  but  that  jurisdiction  was  obtained  by  publi- 
cation of  the  process  and  complaint  made  in  accordance  with  the 
statutes  of  Utah;  that,  in  addition,  personal,  service  thereof  was 
made  upon  her,  at  her  residence  in  New  Jersey,  a  sufficiently  long 
time  before  the  period  within  which  to  make  answer  had  expired, 
to  afford  her  an  opportunity  to  defend  the  suit,  if  she  had  desired  to 
do  so ;  and  that  the  decree  was  granted  upon  two  grounds,  vis.,  cruel- 
ty and  desertion.  What  force  and  effect  will  be  attributed  to  a  de- 
cree of  divorce,  rendered  in  a  court  of  a  sister  state,  where  the  jur- 
isdiction of  the  court  rests  solely  upon  the  domicile  of  the  complain- 
ant, and  where  the  defendant,  being  a  non-resident,  is  brought  into 
court  by  publication  and  the  service  of  notice  outside  the  jurisdic- 
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tion,  is  a  question  of  first  impression  in  this  court.  It  will  not  be 
denied  that  the  preservation  of  good  morals,  and  a  proper  regard 
for  social  relations,  make  it  desirable  that  such  a  decree  should  be 
considered  valid,  not  only  in  the  state  where  it  is  pronounced,  but 
in  every  other  jurisdiction,  provided  the  grounds  upon  which  it  is 
based  are  recognized  in  such  jurisdiction  as  justifying  the  decree. 
By  it  the  matrimonial  relation  of  the  husband  and  wife  is.  terminat- 
ed in  the  state  in  which  it  is  rendered.  Within  the  boundaries  of  that 
state  a  marriage  afterwards  contracted  by  either  of  the  parties  with 
a  third  person  is  entirely  valid.'  So,  too,  sexual  relations  between 
the  former  husband  and  wife,  within  that  jurisdiction,  subsequent 
to  the  entry  of  the  decree,  are  illicit,  unless  sanctioned  by  a  new 
marriage.  But,  if  the  decree  is  without  extra-territorial  force,  the 
entire  status  of  both  parties  is  reversed  as  soon  as  they  pass  beyond 
the  limits  of  that  state.  A  subsequent  marriage  to  a  third  person 
within  that  state  then  becomes  void,  and  the  relations  of  the  parties 
to  it  become  adulterous ;  while  sexual  relations  between  the  parties 
to  the  decree,  which  are  meretricious  if  indulged  in  within  the 
state,  become  matrimonial  again,  when  indulged  in  without  its  bor- 
ders. A  condition  of  the  law  which  makes  the  intercourse  of  a  man 
and  woman  either  legitimate  or  adulterous,  as  they  happen  to  be 
within  the  limits  of  one  state  or  another,  is  not  to  be  tolerated  any 
further  than  is  plainly  required  by  public  policy. 

That  the  public  policy  of  New  Jersey  does  not  require  that  rec- 
ognition should  be  refused  to  a  decree  of  divorce  rendered  by  a 
court  of  a  sister  state,  because  the  defendant  had  her  domicile  in 
another  state,  and  was  not  within  the  jurisdiction  of  that  court 
seems  to  me  plain.  State  policy,  when  determined  by  the  legislature 
controls  the  judicial  branch  of  the  government ;  and  the  legislature 
of  New  Jersey,  by  vesting  in  our  Court  of  Chancery  sole  jurisdic- 
tion over  the  subject  of  divorce,  and  then  authorizing  it  to  render 
decrees  divorcing,  a  viftculo,  resident  complainants  from  nonresi- 
dent defendants,  after  obtaining  jurisdiction  over  the  latter  by  pub- 
lication, and  notice  served  out  of  the  state  upon,  or  mailed  to  the 
post-office  address  of,  the  latter,  has,  as  it  seems  to  me.  declared 
what  our  policv  in  this  regard  shall  be.  That  it  was  intended  bv  the 
leHslature  that  decrees  of  divorce  so  rendered  should  be  valid  in 
every  jurisdiction,  so  far  as  it  had  the  power  to  m^ke  them  so. 
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goes  without  saying;  and  it  cannot  be  conceived  that  it  was  intend- 
ed that  we  should  refuse  to  accord  to  the  decrees  rendered  in  the 
courts  of  our  sister  states  against  nonresident  def  endants,  who  have 
not  submitted  themselves  to  the  jurisdiction  of  such  courts,  the  effi- 
cacy we  claim  for  our  own,  when  liable  to  the  same  objection. 

As  has  been  heretofore  stated,  the  question  before  us  has  never 
been  determined  in  this  court.  It,  however,  received  consideration 
in  Doughty  v.  Doughty,  28  N.  J.  Eq.,  581,  although  the  case  was  de- 
cided upon  another  ground.  In  that  case  Beasley,  C.  J.,  delivering 
the  opinion  of  the  court,  says:  "A  judgment  of  divorce,  resting 
even  on  such  a  contracted  foundation  as  the  domicile  of  one  of  the 
parties  alone,  bears  with  it,  into  other  jurisdictions,  a  title  to  respect 
and  in  some  cases  a  claim  to  voluntary  adoption.  In  such  instance, 
I  regard  the  question  whether  the  judgment  shall  be  extraterritorial- 
ly  enforced  to  be  one  resting  entirely  on  the  consideration  that,  in 
a  matter  of  unusual  interest  of  this  nature,  an  obligation  rests  upon 
every  government  to  carry  into  effect,  as  far  as  is  reasonably  prac- 
ticable, and  as  may  be  consistent  with  its  own  policy,  all  foreign 
judgments.  But  an  appeal  of  this  kind  to  interstate  comity  should 
I  think,  never  prevail,  when  the  judgment  sought  to  be  accreditee 
has  been  rendered  in  violation  of  that  fundamental  axiom  of  justice 
that  the  parties,  before  their  rights  are  adjudged,  shall  have  an  op- 
portunity of  being  heard.  A  judgment  of  divorce  proceeding  from 
a  jurisdiction  founded  on  domicile  would  not  contravene  essential 
rules  of  natural  justice,  if  actual  notice  to  appear  has  been  served 
on  the  defendant  residing  abroad.  It  is  true  that  a  notice  so  served 
on  a  litigant  out  of  the  jurisdiction  in  which  a  suit  is  pending  may 
add  nothing  to  the  judicial  right  to  take  cognizance  over  the  cause, 
but,  nevertheless,  it  may  impart  a  quality  to  the  resulting  judgment 
that  will  serve  as  a  credential  to  it  in  a  foreign  jurisdiction."  There 
is  much  contrariety  of  opinion  upon  the  question  in  the  courts  of  the 
various  states,  but  the  weight  of  authority  seems  to  support  the 
view  expressed  in  Doughty  v.  Doughty  to  this  extent,  at  least  that 
interstate  comity  requires  that  a  decree  of  divorce  pronounced  by 
a  court  of  the  state  in  which  the  complainant  is  domiciled,  and 
which  has  jurisdiction  of  the  subject-matter  of  the  suit,  shall  in  the 
absence  of  fraud,  be  given  full  force  and  effect  within  the  jurisdic- 
tion of  a  sister  state,  notwithstanding  that  the  defendant  does  not 
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reside  within  the  jurisdiction  of  the  court  which  pronounced  the 
decree,  and  has  not  been  served  with  process  therein;  provided,  that 
a  substituted  service  has  been  made  in  accordance  with  the  provi- 
sions of  the  statute  of  that  state,  and  that  actual  notice  of  the  pen- 
dency of  the  suit  has  been  given  to  the  defendant,  and  a  reasonable 
opportunity  afforded  to  put  in  a  defense  thereto ;  and  provided,  fur- 
ther, that  the  ground  upon  which  the  decree  rests  is  one  which  the 
public  policy  of  the  state  in  which  it  is  sought  to  be  enforced  rec- 
ognizes as  a  sufficient  cause  for  divorce.  That  view  commends  it- 
self to  us,  and  we  think  that,  subject  to  the  limitations  mentioned, 
the  courts  of  New  Jersey  should,  as  a  matter  of  interstate  comity, 
recognize  as  valid  a  decree  of  divorce  rendered  by  a  court  of  a  sis- 
ter state  against  a  resident  of  this  state  who  has  not  been  served 
with  process. 

In  the  case  before  us,  the  court  pronouncing  the  decree  which 
has  been  pleaded  in  bar  of  the  relief  sought  by  the  complainant  was 
a  court  of  the  domicile  of  the  present  defendant.  It  had  jurisdic- 
tion of  the  subject-matter  of  the  suit.  There  was  a  substituted  ser- 
vice of  process  upon  the  defendant  therein  (the  present  complain- 
ant) by  publication,  in  accordance  with  the  provisions  of  the  Utah 
statute.  Actual  notice  of  the  pendency  of  the  suit  was  given  to  her 
in  time  to  enable  her  to  make  defense  thereto,  if  she  had  desired  to 
do  so.  There  is  not  even  a  suggestion  that  the  decree  is  tainted  by 
fraud,  and  one  of  the  grounds  upon  which  it  rests,  namely,  deser- 
tion, is  recognized  by  the  laws  of  this  state  as  justifying  the  disso- 
lution of  the  marriage  relation.  The  decree  appealed  from  should 
be  affirmed. 

M>CTiC,  C.  T..  dissenting. 
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PART  II. 

CHAPTER  I. 

Care  and  Custody  of  the  Chiu). 

CARSON  V.  CARSON. 

Chancery,  54  Atl.,  149. 

Habeas  corpus  for  the  possession  of  children  on  petition  of  James 
H.  Carson  against  Sadie  E.  Carson.    Denied. 

Emery,  V.  C.  The  statutory  provisions  which  govern  this  appli- 
cation are  sections  9  and  12  of  the  "act  concerning  minors,  their 
adoption,  custody  and  maintenance."  Revision  IQ02  (P.  L.  p.  264) 
The  procedure  is  under  section  12:  the  husband  and  wife  living^,  in 
a  state  of  separation,  and  the  minor  children  being:  brougfht  before 
the  chancellor  on  habeas  corpus.  The  section  requires  the  custody 
of  the  minors  in  such  cases  to  be  awarded  as  the  chancellor  may 
deem  expedient.  The  principle  or  rule  which  is  to  control  the  chan- 
cellor's view  of  the  "expediency"  is  the  one  stated  in  the  ninth  sec- 
tion, viz,,  that  the  rights  of  both  parents,  in  the  absence  of  miscon- 
duct, shall  be  held  to  be  equal,  and  the  happiness  and  welfare  of  the 
children  shall  determine  the  custody  or  possession.  This  was  the 
rule  which  was  especially  enforceable  in  proceedings  upon  habeas 
corpus,  by  express  provision  of  the  act  of  March  26,  i8q6  (P.  L.,  p. 
171).  This  was  also  the  rule  under  the  provisions  of  the  divorce 
act,  relating  to  the  custody  of  children.  Revision  1874  (2  Gen.  St., 
p.  1271.  §  27).  The  statutory  declaration  of  the  rule  controling 
custody  was  first  made  in  1871  fP.  L.  1871,  p.  5,  §  6),  and  did  not 
introduce  a  new  rule  for  the  courts  of  equity,  but  was  merely  a 
declaration  of  legislative  approval  of  the  general  rule  previously 
adopted  by  the  courts  of  equity  in  proceedings  upon  habeas  corpus 
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or  otherwise.  English  v.  English^  32  N.  J.  Eq.,  738,  743  (Err.  & 
App.  1880).  The  provisions  of  these  acts  were  consoUdated  in  the 
act  of  1892,  and  both  acts  were  thereupon  repealed  (P.  L.  1902,  p. 
270).  In  relation  to  children  under  the  age  of  seven  years,  the  sta- 
tutes, previous  to  the  act  o^  1896,  had  express  provisions  giving  to 
the  mother  of  the  children  preferential  rights.  P.  L.  i860,  p. 
437;  P.  L.  1861,  p.  458;  P.  tr.  1892,  p.  158.  These  prior  acts  were 
repealed  by  the  act  of  1896  and  the  general  repealer  of  1892  (P.  L 
1902,  p.  270). 

Considering  the  welfare  and  happiness  of  the  children  as  the  ob- 
ject to  be  secured  by  the  decree  or  order  in  this  case,  I  reach  the 
conclusion,  upon  all  the  evidence,  that  the  custody  of  the  children 
.should,  for  the  present,  be  awarded  to  the  mother.  Petitioner's 
counsel  claims  that  the  wife  was  ^ilty  of  misconduct  in  leaving^  her 
home  with  the  children  and  that  therefore  under  the  statute  of  1902 
he  is  entitled  to  the  custody  of  the  children,  as  his  common-law 
right.  To  this  claim  there  are  two  answers:  First.  The  welfare  of 
the  children  is  the  object  of  the  statute,  and  the  provisions  as  to  mis- 
conduct of  either  party  was  intended  to  give  a  preference  to  the  in- 
nocent party,  and  to  impose  upon  the  party  charged  with  or  found 
guilty  of  misconduct  under  the  statute  the  burden  of  overcoming 
this  preference,  and  showing  that,  notwithstanding  the  misconduct 
and  the  inequality  of  rights,  still  the  welfare  of  the  children  requires 
an  award  of  the  custody  to  the  party  guilty.  Second.  The  charac- 
ter of  the  misconduct  charged  in  this  case  is  not  such  as  to  affect  the 
mother's  love  and  affection  for  her  children,  but  arises  entirely 
from  differences  between  the  husband  and  wife,  as  to  which  each 
may  be  in  some  fault.  I  do  not  now  decide  this  point,  as  it  is  not 
necessary.  This  was  the  situation  in  the  English  Case,  where  both 
parents  were  in  fault,  and  the  wife  remained  separate  from  her  bus- 
band  without  legal  justification,  but  was  nevertheless  awarded  the 
custodv  of  the  children.  English  v.  Enelish,  7,2  N.  J.  Ea.,  7.^8.  747 
TErr.  &  App.  1880).  Misconduct,  in  this  statute,  means  such  con- 
duct as  to  deprive  the  spouse  of  a  moral  rieht  to  the  custody  of  his 
or  her  children.  Jd..  v  N"  T.  Ea..  54.^.  =(47  TRunvon,  Ch.,  1870), 
affirmed  on  this  point  in  12  N.  T.  Ea..  747.  Tn  the  present  case  the 
weieht  of  evidence  shows  th;?t  the  wife  left  the  house  because  she 
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was  ordered  out  by  the  husband,  and,  even  if  it  should  be  consid- 
ered that  her  apprehensions  as  to  her  safety  in  living  with  her  bust 
band  are  not  well  founded  or  are  exaggerated,  the  husband  has 
made  no  effort  to  secure  her  return,  nor  does  he  now  ask  or  seem  to 
desire  it.  Her  remaining  away,  undei-  the  circumstances,  cannot 
be  considered  as  such  "misconduct"  as  to  deprive  her  of  the  cus- 
tody of  her  children,  where  it  is  best  for  their  welfare.  They  are. 
still  of  tender  years,  and  need  a  mother's  care  and  oversight.  The 
petitioner  could  not  himself  take  care  of  them,  as  he  is  engaged 
from  home  in  his  daily  work,  which  he  purisues  industriously.  No 
suggestion  has  been  made  as  to  how  he  proposes  to  supply  the  moth- 
er's care  and  attention  which  his  children  need,  and  I  think  I  should 
be  taking  a  lirreat  risk  with  the  happiness  and  welfare  of  these  chil- 
dren if  I  deprived  their  mother  of  their  custody. 

The  prayer  of  the  petition  will  therefore  be  denied,  and  the  chik 
dren  will  be  remanded  to  the  custody  of  the  mother.  Order  as  to 
access  of  the  husband  to  the  children  is  reserved  for  further  con- 
sideration on  application.  An  order  to  this  effect  will  be  advised  on 
the  day  to  which  the  hearing  was  adjourned,  and  the  production  of 
the  children  before  me  on  that  day  will  not  be  necessary. 

Francisco  v.  Francisco,  73  Eq.,  313;  ^  Atl.,  687.  A  husband  who  resided 
in  New  York,  living  separate  from  his  wife  who  resided  in  New  Jersey, 
brought  habeas  corpus  for  the  custody  of  his  minor  children  who  resided 
with  the  mother.  The  wishes  of  the  children  were  consulted.  The  children 
were  intelligent;  their  ages  were  fourteen,  eleven  and  nine.  They  testified 
that  they  preferred  living  with  their  mother.  Held,  the  court  could  not 
order  their  removal  from  the  state  in  the  absence  of  any  special  reason 
therefor. 


RICHARDS  V.  COLLINS.  ♦ 
Court  of  Errors  and  Appeals,  45  Eq.,  283;  17  Atl.,  831. 

Appeal  from  an  order  advised  by  Van  FleOT,  V.  C,  directing 
appellant  to  surrender  a  child  12  years  and  8  months  old  to  her 
parents. 

Knapp,  J.  Upon  the  respondents'  petition  to  the  chancellor,  the 
writ  of  habeas  corpus  went  to  the  appellant,  commanding  him  to 

*  Part  of  the  opinion  is  omitted. 
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have  before  the  court  Clara  Belle  Collins,  a  child  of  the  petitioner, 
who,  as  the  petition  alleged,  was  in  the  appellant's  custody,  and  re- 
strained of  her  liberty.  The  appellant  made  return  to  the  writ  un- 
der oath,  as  required  by  the  statute,  (Revision,  p.  470,  par.  15), 
setting  forth  the  causes  and  circumstances  under  which  the  said 
Clara  was  abiding  in  his  family.  No  answer  was  filed  to  the  re- 
turn. 

The  decree  in  this  case  ordered  the  custody  of  the  infant  to  be 
surrendered  to  its  parents.  It  is  said  that  the  decree  goes  too  far  in 
any  event  when  it  does  more  than  relieve  from  illegal  restraint.  The- 
chancellor  in  this  state  exercises  a  concurrent  jurisdiction  with 
law  judges  on  habeas  corpus.  No  doubt  it  is  true  that  in  the  ordi- 
nary use  of  the  writ  the  court  may  content  itself,  where  the  subject 
of  the  alleged  imprisonment  is  capable  of  self -protection,  with  a 
judgment  or  order  freeing  the  person  from  illegal  custody,  and 
restoring  him  to  liberty.  But  it  is  quite  clear  that  in  this  use  of  the 
writ  judges  have  not  refused  to  exert  a  larger  power,  and  have 
quite  frequently,  in  the  case  of  children,  taken  the  subject  of  illegal 
restraint  from  the  custody  of  one  and  handed  it  over  to  another. 
That  this  is,  and  from  earlier  times  has  been,  the  rule  of  practice 
on  habeas  corpus  is  made  apparent  in  the  opinion  delivered  in  the 
Court  of  Errors  in  State  v.  Baird,  19  N.  J.  Eq.,  481,  and  also  by 
the  opinion  of  the  chancellor  in  the  same  case  in  18  N.  J.  Eq.,  supra. 
The  court  may  stop  with  the  mere  removal  of  restraint,  or  in  its 
discretion  may  go  further,  and  determine  for  the  time  being  the 
custody  of  the  subject  of  the  writ.  But  the  Court  of  Chancery  exer- 
cises a  far  more  extended  control  in  respect  to  the  right  of  cus- 
tody of  children,  in  virtue  of  an  inherent  jurisdiction  over  that 
subject.  In  the  exercise  of  this  higher  authority,  that  court  may 
permanently  fix  the  status  of  infants,  even  in  disregard  of  the  le- 
gal rights  of  parents,  where  the  welfare  of  the  infants  requires  it. 
Nor  is  it  material  to  the  exercise  of  this  power  in  what  way  the 
subject  is  brought  into  court.  In  State  V.  Baird  the  petition  was 
to  the  chancellor,  as  one  of  the  judicial  officers  authorized  by  sta- 
tute to  issue  the  writ,  and  not  to  him  in  the  exercise  of  the  more 
general  jurisdiction  of  the  Court  of  Chancery.  But  the  return  to 
the  writ  and  the  answer  to  the  return  filed  by  the  petitioner  pre- 
sented a  case  for  the  cognizance  of  the  court  in  its  more  general 
jurisdiction.  The  chancellor  doubted  whether,  in  the  proceeding,  the 
general  powers  of  th^  Court  of  Equity  were  invoked,  yet  on  appeal 
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the  Court  of  Errors  declared  that,  when  an  issue  is  made  by  the 
pleadings  and  proof  on  the  question  of  the  right  to  the  permanent 
custody  of  infants,  the  case  addresses  itself  to  the  general  author- 
ity of  equity  as  the  public  guardian  of  infants. 

It  becomes  necessary  in  this  case  to  determine  in  which  of  these 
aspects  it  stands  before  the  court.  In  my  opinion,  the  pleadings 
present  a  controversy  such  as  addresses  itself  to  the  general  equit- 
able powers  of  the  court.  The  parties  are  claiming  the  right  of 
permanent  custody  of  the  child,  and  they  stand  in  a  position  to  liti- 
gate that  question.  Facts  sufficient  for  its  decision  are  put  upon 
the  record.  The  case  throughout  has  proceeded  as  one  in  the 
Equity  Court.  It  was  referred  out  of  the  Court  of  Chancery  to 
one  of  the  vice-chancellors,  and  the  decree  entered  was  upon  his 
determination  and  advice.  On  this  theory  alone  could  the  award 
of  permanent  custody  have  been  decreed.  The  case  is  within  the 
rule  of  practice  declared  in  Baird  v.  Baird,  21  N.  J.  Eq.,  384. 
Whatever  decree  there  shall  here  be  directed  will,  to  the  extent  of 
its  own  terms,  fix  the  future  status  of  the  child  with  some  stability 
and  permanence.  The  decree  below  must  then  be  tested  by  the 
principles  which  control  in  equity  in  disposing  of  the  custody  of 
infants.  Doubtless  it  is  the  strict  legal  right  of  parents  and  those 
standing  in  loco  parentis  to  have  the  custody  of  infant  children  as 
against  strangers.  This  right  will  control  the  judgment  of  the 
court,  unless  circumstances  of  weight  and  importance,  connected 
with  the  welfare  of  the  child,  exist  to  overbear  such  strict  legal  right. 
The  court  will  not  regard  the  parental  right  as  controlling,  when  to 
do  so  would  imperil  the  personal  safety,  morals,  health,  or  happi- 
ness of  the  child.  In  determining  this  delicate  and  often  difficult 
judgment,  the  court  locks  at  the  character,  condition,  habits,  and 
other  surroundings  of  claimants.  In  resolving  the  general  question 
of  what  will  best  subserve  the  interest  and  happiness  of  the  child,  its^ 
own  wish  and  choice  may  be  consulted  and  given  weight,  if  it  be 
of  an  age  and  capacity  to  form  a  rational  judgment.  There  is  no 
fixed  age  which  capacitates  such  choice.  It  depends  upon  the  ex- 
tent of  its  mental  development.  Com.  v.  Hammond,  10  Pick.,  274; 
Re  McDowle,  8  Johns,  253;  People  v.  Chegaray,  18  Wend.,  637^ 
The  wishes  of  children  of  sufficient  capacity  to  form  them  are  given 
especial  consideration,  where  the  parents  have  for  a  length  of  time 
voluntarily  allowed  their  children  to  live  in  the  family  of  others,, 
and  thus  form  home  associations  and  ties  of  affection   for  those 
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having  their  care  and  nurture,  and  when  it  would  mar  the  happiness 
of  the  children  to  sever  such  ties.  The  relation  of  parent  and 
child  is  regarded  as  not  fully  characterized  by  the  relative  duties 
of  service  and  support.  Nature's  provision  of  mutual  affection 
commonly  exists  as  the  incentive  to  parental  and  filial  duty  and  the 
bond  of  family  union.  It  is  the  instinct  of  childhood  to  attach 
itself  and  cling  to  those  who  perform  towards  it  the  parental  office, 
and  they  become  endeared  to  it  by  ministering  to  its  dependence. 
A  parent  by  transplanting  his  offspring  into  another  family,  and  sur- 
rendering all  care  of  it  for  so  long  a  time  that  its  interest  and  af- 
fections all  attach  to  the  adopted  home,  may  thereby  seriously  im- 
pair his  right  to  have  back  its  custody  by  judicial  decree.  In  a  con- 
troversy over  its  possession,  its  welfare  will  be  the  paramount  con- 
sideration in  controlling  the  discretion  of  the  court.  The  strict 
right  of  the  parent  will  be  passed  by,  if  a  judgment  in  observance 
of  such  right  would  substitute  a  worse  for  a  better  custodian. 

Guided  by  the  foregoing  considerations,  and  accepting  the  facts 
set  forth  in  the  return  to  the  writ  as  true,  I  am  unable  to  ag^ee 
with  the  court  below  in  its  disposal  of  this  case.  The 
decree  below,  as  it  seems  to  me,  regards  nothing  but 
the  strict  legal  right  of  the  parent,  discarding  as  imma- 
terial the  circumstances  which  brought  the  subject  of  the 
writ  into  the  appellant's  family,  and  caused  it  to  be  kept  and  cared 
for  from  its  birth  until  the  issuing  of  this  writ.  Consideration 
should  have  been  given  to  the  fact  that  all  it  knew  of  home  or 
family  ties  grew  up  with  the  parental  care  bestowed  upon  it  by  the 
appellant  and  his  wife.  The  difference  in  the  homes  of  the  litigants, 
with  the  child's  better  prospect  in  life  with  its  uncle  and  aunt,  who 
have  both  the  ability  and  the  will  to  advance  it,  should  have  had 
weight  in  the  decision.  Clara  was  of  an  age  and  capacity  to  form 
a  sensible  choice,  and  her  wish  deserved  consideration.  It  is  un- 
necessary and  of  no  profit  to  do  more  than  advert  to  the  facts  spt 
forth  in  the  return.  It  is  not  true  that  Clara  ever  came  to  the 
house  of  appellant  by  force  or  the  procurement  of  himsel/  or  his 
wife.  When  Clara's  mother  was  distressed  by  family  trouble,  she 
sought  the  home  of  her  sister,  Mrs.  Richards,  and  there  gave  birth 
to  her  child.  She  asked  this  sister  and  the  sister's  husband  to  give 
it  a  home  with  them,  to  save  it  from  becoming  an  object  of  public 
charity.  They  agreed  to  take  it  and  rear  it  as  their  own  child. 
They  nursed  and  cared   for  it  through  helpless  infancy.       They 
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watched  over  and  provided  for  it  as  it  grew  in  years.  Whatever  it 
has  known  of  parental  love  and  care  is  from  them.  It  would  be 
passing  strange  if  it  had  not  become  bound  to  them,  and  the  home 
they  gave  it,  with  a  child's  affection.  They  have  faithfully  executed 
their  trust,  and  are  still  willing  and  abundantly  able  to  provide  for 
it,  and  advance  it  in  life.  During  all  this  time,  the  respondents, 
either  through  inability  to  give  it  a  home  or  through  indifference, 
have  withdrawn  themselves  from  it,  and  allowed  it  to  become  rooted 
in  its  foster  home.  The  true  interest  of  Clara,  under  present  cir- 
cumstances, requires,  in  my  judgment,  that  she  remain  in  the  ap- 
pellant's family.  In  my  judgment  the  decree  below  should  be  re- 
versed, and  a  decree  entered  committing  the  custody  of  Clara  to  the 
appellant.  Provision  should  be  made  in  the  decree  for  reasonable 
access  of  the  petitioners  to  her,  and  the  right  should  be  reserved  to 
the  petitioners,  in  case  of  a  material  change  of  circumstances,  to 
come  into  court  for  further  direction  and  assistance. 
Magie,  Justice,  and  C01.E  and  Smith,  JJ.,  dissenting. 


GIFFIN  V.  GASCOIGNE 
Chance^}^    60  Eq.,  256 ;  47  Atl.,  25. 

Bill  by  John  W.  Giffin  against  David  Gascoigne.  Heard  on  bill, 
answer,  cross  bill,  and  proofs.    Decree  for  complainant. 

Grey,  V.  C.  (orally).  This  case  involves  the  determination 
of  the  right  to  the  custody  of  a  boy  of  14  years  of  age,  who  is  now 
in  court,  and,  under  the  circumstances,  ought  to  be  disposed  of 
while  the  minor  child  is  here  present.  There  are  many  facts  in  the 
case  which  are  undisputed,  and  not  many  which  are  disputed.  It  is 
conceded  by  both  sides  that  the  complainant,  John  W.  Giffin,  is  the 
sole  surviving  parent  of  this  boy,  who,  in  September,  1899,  was  14 
years  ot  age.  The  boy  had  lived  with  his  father  in  Cleveland,  Ohio, 
up  to  the  early  part  of  the  year  1897.  His  father's  domestic  aflFairs 
were  most  unhappily  situated.  He  had  difficulties  with  his  second 
wife  (not  the  mother  of  this  boy)  to  an  extent  which  made  the 
family  life  extremely  miserable.     The  testimony,  as  taken  on  the 


Digitized  by 


Google 


GiFFiN  V.  Gascoignb  335 

commission,  is  that  three  years  ago,  during  the  period  of  the  second 
marriage,  the  father's  conduct  towards  the  wife  was  cruel  and  in- 
considerate, and  that  he  became  at  times  intoxicated,  and  was 
occasionally  harsh,  and  perhaps  cruel,  to  the  children.  That  testi- 
mony was  given  without  cross-examination,  and  apparently  ex  parte, 
but  it  is  corroborated  to  some  extent  by  the  testimony  of  the  minor 
child  himself,  given  here  in  court  this  morning.  The  father,  in  view 
of  the  unhappy  circumstances  of  his  household,  seems  to  have  de- 
sired to  make  some  arrangement  for  the  care  of  his  boy  at  some 
other  place  than  his  home.  A  divorce  suit  was  brought  in  Ohio  by 
the  wife,  and  final  judgment  was  given  therein,  divorcing  the  hus- 
band and  wife.  For  a  day  or  two  after  the  separation  of  the 
husband  and  wife,  the  boy  Herbert  stayed  with  his  stepmother,  and 
then  was  taken  to  the  house  of  his  aunt,  Mrs.  Hobart,  his  father's 
sister.  This  lady  was  then  caring  for  her  father,  a  very  old  gentle- 
man, who  was  ill,  and  because  of  this  the  boy  was  temporarily  kept 
at  the  residence  of  another  aunt,  and  was  afterwards  sent  East 
to  his  Grandfather  Gascoigne's  family.  This  grandfather  is  the 
defendant  in  this  suit,  and  now  contends  that  the  sending  of  the  boy 
to  his  house  was  a  finality;  that  it  was  an  abandonment,  and  an 
emancipation  of  the  boy,  by  which  the  further  custody  and  care  of 
him  for  his  support  and  education  was  given  to  this  grandfather; 
that  is  the  first  point  made  in  assertion  of  the  defendant's  right 
to  the  final  custody  of  this  child.  The  weight  of  the  testimony 
shows  that  the  arrangement  which  was  made  was  not  one  of  aban- 
donment by  the  father  of  the  child;  nor  w^  it  to  deposit  him 
with  his  grandfather  for  his  education  and  maintenance  until  he 
became  of  age;  nor  was  it,  indeed,  anything  but  a  seeking  by  the 
father  to  have  a  temporary  home  for  his  child  because  of  the  un- 
happy conditions  of  his  own  family  life.  The  proofs  show  neither 
agreement  that  the  father  surrendered  the  child,  nor  that  he  was  in 
any  way  relieved  from  the  obligation  to  maintain  him.  The  com- 
'plainant  contends  that  the  child  was  placed  in  his  grandfather's 
family  to  board.  While  the  answer  denies  that,  I  am  satisfied  that 
the  denial  is  not  in  accordance  with  the  evidence.  The  letter  invit- 
ing the  grandfather's  family  to  take  the  boy  asked  them  to  take 
him  to  board.  Money  was  paid  in  part  by  the  father,  and  to  the 
amount  of  $175  by  the  aunt,  Mrs.  Hobart,  not  with  regularity,  nor 
in  such  sums  as  would  fully  satisfy  a  reasonable  compensation  for 
the  boy's  board,  but  it  was  paid  for  the  maintenance  of  the  boy  in 
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the  defendant's  family,  and  was  so  received.  There  was  clearly 
a  recognition  of  the  continuance  of  the  obligation  on  the  part  of  the 
father  to  support  the  boy,  and  that  he  was  at  his  grandfather's 
house,,  not  under  the  latter's  support  and  control,  but  still  under  his 
father.  The  attitude  which  the  boy  took  i^i  the  family  of  his  grand- 
father was  that  of  a  person  who  came  to  board,  put  there  by  one 
Avho  had  a  right  to  put  him  there,  for  pay,  and  that  the  pay  was 
in  part  given,  and  was  received  as  payment  rightfully  due  for  a  ser- 
vice rendered.  There  has  been  some  reference  to  the  fact  that 
some  of  the  pay  for  board  is  yet  due,  but  nobody  pretends  for  a 
moment  that  the  custody  of  the  boy  could  be  retained  by  the  grand- 
father until  the  board  is  paid.  Of  .course,  there  could  not  be  a 
lien  upon  the  child  for  the  payment  of  his  board.  The  delivery  of 
the  child  would  not  relieve  the  father  from  the  obligation  to  pay 
the  board.  But  that  in  no  way  affects  the  right  of  the  father  to 
the  custody  of  his  child,  who  does  not  in  any  degree  lose  his  right 
to  the  custody  of  his  child  because  he  put  him  out  to  board. 

The  next  point  made  by  the  defense,  and  that  is  the  most  im- 
portant one  in  the  case,  is  that  the  grandparents,  although  they  have 
received  this  boy,  as  I  am  bound  to  hold,  under  a  contract  to  main- 
tain and'  support  him  for  pay,  had  a  right,  and  have  now  at  the 
present  time  a  right,  to  retain  this  child  in  their  custody  against  the 
claims  of  the  father,  because  they  say  the  father  is  not  a  fit  person 
to  have  the  boy  in  charge.  There  has  been  some  misunderstanding 
of  the  law  touching  the  choice  of  a  minor  child  himself  as  to  his 
custody.  This  has  arisen  because  of  a  somewhat  novel  proceeding 
in  the  case  of  Richards  v.  Collins,  45  N.  J.  Eq.,  283;  17  Atl.,  831. 
That  case  involved  the  question  of  the  custody  of  a  child,  and  the 
Court  of  Appeals  held  that,  where  the  child  was  of  an  age  to  have 
an  opinion  which  might  be  worthy  of  consideration,  the  court  would 
receive  the  expression  of  the  wishes  of  the  child  as  to  the  custody 
in  which  he  might  prefer  to  be  placed.  The  court  did  not,  however, 
say  that  the  preference  of  the  boy  should  be  conclusive.  Like 
other  evidence,  it  is  to  be  considered  by  the  court;  it  is  to  have 
its  proper  weight  in  determining  the  question  as  to  future  custody. 
In  this  case  the  boy  is  well  grown,  and  over  14  years  old,  though 
obviously  quite  immature,  easily  influenced,  and  controlled  rather 
by  the  desire  to  continue  relations  presently  kindly  and  aflFectionate 
than  by  a  considerate  judgment  touching  his  general  welfare  in  the 
future.    His  testimony  has  been  admitted,  and  favors  his  retention 
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by  his  grandfather.  It  is,  in  my  judgment,  of  little  significance, 
as  the  proof  shows,  that  for  months  past  his  whole  course  of  life 
has  been  arranged  by  his  aunts,  part  of  his  grandfather's  family, 
for  the  purpose  (though  they  deny  it)  of  concealing  him  from  his 
father,  so  that  he  might  not  even  see  him.  Such  a  line  of  conduct, 
vigorously  pursued,  makes  the  opinion  of  an  undeveloped,  impres- 
sionable child  of  little  value.  He  has  been  taught  to  regard  his 
father  as  a  "bugaboo,"  and  here  expresses  the  impression  thus 
imposed  upon  him.  But  little  weight  can  be  given  his  personal 
preferences,  as  I  shall  in  a  moment  show  by  reference  to  his 
conduct  so  lately  as  last  summer  (1899),  while  visiting  his  father 
and  his  aunts  in  Cleveland. 

The  case  above  cited  is  also  referred  to  as  an  authority  to  the 
effect  that  the  court  would  disregard  the  family  relation,  and  award 
the  custody  of  the  child  to  that  one  of  the  litigants  who  would  and 
could  deal  with  it  most  beneficially  for  its  future  welfare.  I  can- 
not accept  that  as  a  true  statement  of  the  judgment  in  Richards 
V.  Collins.  Such  a  view  would  take  his  child  from  the  poor  man 
and  give  it  to  his  richer  neighbor,  who  might  offer  to  adopt  it. 
It  would  stand  as  a  temptation  to  the  breaking  of  family  ties 
whenever  the  attractiveness  of  a  child  might  tempt  a  stranger  who 
could  secure  it  a  higher  station  in  life  to  make  the  struggle  for  its 
possession.  In  the  rightful  adjustment  of  the  family  relation  the 
child  should  occupy  that  station  in  life  into  which  he  is  bom. 
If  his  father  is  poor,  he  must  share  his  poverty.  If  the  father 
is  cross  and  ill-tempered  and  occassionally  inebriated,  these  are  dis- 
tressful characteristics,  which  may  make  the  child's  life  less  happy; 
but  until  it  is  shown  that  they  are  of  such  force  and  importance  as 
to  endanger  the  child's  welfare  in  that  place  in  life  into  which  it 
has  pleased  God  to  call  him,  their  existence  constitutes  no  reason 
to  deprive  the  father  of  his  possession  of  his  child.  The  true  view, 
and  that  which  on  the  whole  judgment  was  held  in  the  case  above 
cited,  is  that  the  custody  of  the  child  should  remain  with  his  parents, 
irrespective  of  greater  benefits  which  the  custody  of  another  might 
secure  for  him,  unless  the  character  of  the  parents  and  the  environ- 
ment to  which  the  child  would,  in  their  charge,  be  subjected,  is 
such  as  actually  to  endanger  his  life,  health,  morals,  or  permanent 
happiness.  The  father  is  entitled  to  have  his  child  unless  those 
who  allege  him  to  be  unfit  prove  their  allegation  to  be  true.  In  the 
case  in  hand  the  undisputed  evidence  as  to  pecuniary  capacity  is 
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that  the  father  is  worth  some  $15,000;  that  the  aunt,  Mrs.  Hobart,. 
with  whom  the  child,  if  given  to  the  father,  will  have  his  future 
home,  is  worth  $25,000 ;  that  she  has  no  children  of  her  own,  and 
intends  to  give  this' boy  a  substantial  part  of  her  estate ;  that  it  is  the 
father's  purpose  to  give  the  boy  a  collegiate  education,  and  thus  fit 
him  in  the  best  manner  to  advance  his  future  interest.  The  char- 
acter and  position  of  the  aunt,  Mrs.  Hobart,  are  in  no  way  ques- 
tioned, and  her  entire  worthiness  is  apparent  in  both  her  appear- 
ance and  in  the  frankness  of  her  testimony.  It  is  shown,  as  above 
stated,  that  some  three  years  ago,  during  the  period  of  his  unhappy 
family  trouble  with  his  second  wife,  the  complainant  was  some- 
times intoxicated ;  that  he  was  on  several  occasions  harsh,  and  per- 
haps cruel,  to  his  family ;  that  he  resided  for  a  while  over  a  beer 
saloon,  and  on  one  occasion  took  his  son  into  a  saloon,  and  gave 
him  a  drink  of  "pops."  But  the  testimony  does  not  satisfy  me  that 
the  inebriation  was  habitual,  or  that  the  father's  harsh  conduct  was 
more  than  occasional,  or  that  it  was  anything  but  the  momentary 
expression  of  a  passing  feeling.  The  most  careful  examination 
failed  to  show  that  the  drink  called  "pops,"  which  the  boy  said 
his  father  gave  him  in  the  saloon,  produced  any  intoxicating  effect. 
While  the  father  lived  over  the  saloon,  and  during  the  imhappy 
period  of  his  separation  from  his  wife,  he  cared  for  the  boy  by 
placing  him  with  him  sisters  and  with  the  defendant.  After  the 
boy  was  sent  to  the  defendant's  house,  the  father  sent  him  a  bicycle 
and  a  piano,  and  in  the  summer  of  1899  had  him  brought  out 
to  Cleveland  for  a  visit  of  some  six  weeks  at  his  aunt's,  Mrs.  Ho- 
bart's.  During  this  period  the  father  and  son  took  frequent  bi- 
cycle and  carriage  rides  together,  and  there  seems  to  have  been 
a  perfect  restoration  of  kindly  and  affectionate  feeling  between 
them,  and  no  mention,  on  careful  inquiry,  of  a  single  act  of  indis- 
cretion or  misconduct  on  the  part  of  the  father.  To  such  an  extent 
was  this  reconciliation  that  the  boy  cried  when  he  was  about  to 
end  his  visit,  and  return  to  the  defendant's  house.  The  boy  ad- 
mitted that  he  cried  upon  leaving  Cleveland,  and  sought  to  deny 
that  it  was  because  of  regret  for  his  coming  away,  but  his  manner 
on  the  stand  and  his  explanations  satisfied  me  that  there  was,  so 
late  as  the  summer  of  1899,  the  warmest  affection  and  confidence 
between  the  father  and  the  son,  and  that  his  denials  of  regret  at 
this  parting  were  the  results  of  the  influence  of  his  present  sur- 
roundings.    There  has  been  no  proof  that  the  father,  since  three 
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years  ago,  has  abandoned  himself  to  the  habits  of  intoxication. 
The  sister,  Mrs.  Hobart,  with  whom  he  lives,  testifies  that  but 
once  or  twice  has  she  known  him  to  be  affected  by  liquor,  and 
then  only  to  a  slight  degree.  On  the  other  hand,  the  testimony  of 
the  defendant  and  of  his  daughter  was  not  given  with  candor. 
There  was  constant  hesitation  to  reply  to  questions  the  answers  to 
which  might  be  unfavorable.  Both  the  defendant  and  his  daughter 
sought  to  convey  the  impression  that  there  has  been  no  effort  to  pre- 
vent the  father  from  seeing  the  son.  But  the  proofs  plainly  show 
that  most  energetic  steps  were  taken  to  keep  the  boy  from  the 
father.  The  boy  was  even  taken  from  school,  and  sent  to  Phil- 
adelphia for  several  months,  obviously  for  no  other  reason.  The 
grandfather  surreptitiously,  without  notice  to  the  father,  took  out 
letters  of  guardianship  upon  the  boy's  person  and  estate,  without 
the  least  occasion,  as  the  boy  has  no  estate.  The  defendant  and 
his  family  for  the  past  eight  months  have  been  vigorously  strug- 
gling to  secure  for  themselves  the  custody  of  this  child  from  the 
father,  and  on  the  stand  they  seek  to  create  a  contrary  impression. 
Their  attitude  is  so  strenuous  that  it  leads  me  to  believe  that  the 
boy,  living  for  months  in  such  an  environment,  reflects  in  his  tes- 
timony unfavorable  to  his  father,  and  in  his  expression  of  prefer- 
ence to  live  with  the  defendant,  the  feelings  which  his  aifnt.  Miss 
Gascoigne  impressed  upon  him,  and  "not  his  own  uninfluenced 
choice.  The  evidence  indicates  that,  however  his  feelings  may  be 
temporarily  hurt  in  leaving  the  family  of  the  defendant,  there 
is  no  likelihood  that  his  permanent  happiness  will  be  in  any  way 
endangered  by  his  return  to  the  custody  of  his  father;  nor  is  there, 
upon  the  whole  case,  a  showing  of  any  reason  sufficient  to  justify 
depriving  this  father  of  the  custody  of  his  child.  I  will  advise  a 
decree  that  the  boy  be  restored  to  the  permanent  custody  of  the 
father,  in  accordance  with  the  prayer  of  the  bill,  and  that  the  cross 
bill  by  which  the  defendant  seeks  to  have  the  boy  awarded  to  him 
be  dismissed,  with  costs  on  both  decrees  against  Mr.  Gascoigne. 
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KOPCINSKI  V.  RICHARDSON. 
Chancery.    85  Eq.,  94  Atl.,  32. 

Petition  by  MicHael  Kopcinski  for  writ  of  habeas  corpus  against 
Emma  M.  Richardson.    Writ  denied. 

Leaming,  V.  C.  A  petition  has  been  filed  in  this  court  by  Mich- 
ael Kopcinski,  praying  that  a  writ  of  habeas  corpus  may  issue  to 
bring  Mary  Kopcinski,  the  daughter  of  petitioner,  before  this  court, 
and  that  she  may  be  released  from  the  restraint  of  defendant,  her 
present  custodian,  and  be  delivered  to  petitioner.  Defendant  has 
.  made  a  sworn  return  to  the  writ,  and  an  answer  to  that  return  has 
been  filed  by  petitioner.  On  the  issues  thus  framed  the  child  has 
been  brought  into  court  and  the  controversy  has  been  heard  by  the 
parol  examination  and  cross-examination  of  witnesses  offered  in 
behalf  of  the  respective  parties. 

Little,  if  any,  doubt  can  be  said  to  exist  touching  the  material 
facts. 

Petitioner  is  the  father  of  three  children :  John,  now  nine  years 
of  age ;  Mary,  the  subject  of  this  controversy,  now  seven  years  of 
age ;  and  Peter,  now  five  years  of  age.  The  wife  of  the  petitioner, 
mother  of  these  children,  is  insane,  and  is  confined  in  the  Camden 
County  Insane  Asylum  at  Blackwood. 

Petitioner  is  a  man  of  extremely  dull  comprehension,  and  at 
this  time  is  without  means  or  employment.  When  injiealth  his 
earning  capacity  is  about  $8  or  $9  per  week.  An  accident  has  in- 
capacitated him  from  labor,  and  he  is  at  this  time  receiving  $5  per 
week  under  the  Employer's  Compensation  Act ;  this  constitutes  his 
entire  present  and  prospective  income  until  such  time  as  he  may 
again  become  physically  able  to  work.  He  occupies  a  single  room 
in  which  he  sleeps  and  prepares  his  meals. 

Defendant  is  a  practicing  physician  of  Camden.  Her  home,  her 
surroundings,  and  her  personality  may  be  briefly  characterized  as  in 
extreme  contrast  with  those  of  petitioner.  Her  custody  of  Mary, 
the  subject  of  this  controversy,  arose  in  the  following  manner: 
About  three  years  ago  defendant  was  conducting  a  charitable  in- 
stitution known  as  the  Mary  J.  Ball  Home  and  Day  Nursery,  the 
institution  being  named  in  honor  of  defendant's  deceased  mother. 
The  three  children  of  petitioner  were  at  that  time  placed  in  that  in- 
stitution, and  petitioner  paid  $1  per  week  for  board  and  care  of 
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each  child.  After  the  three  children  had  been  in  the  home  for 
about  three  months  Mkry  was  taken  by  defendant  from  the  public 
home  to  her  own  residence,  and  since  that  time  Mary  has  been  in 
defendant's  personal  custody  at  defendant's  residence.  The  trans- 
fer of  Mary'§  custody  from  the  public  home  to  defendant's  private 
residence  was  undoubtedly  with  petitioner's  acquiescence;  whether 
with  his  express  consent  is  a  matter  of  dispute.  Since  that  time 
the  Mary  J.  Ball  Home  and  Day  Nursery  has  been  incorporated. 

During  the  two  and  one-half  years  that  Mary  has  been  under 
defendant's  personal  care  as  a  member  of  her  household  defendant 
has  acquired  deep  affection  for  the  child  and  that  affection  is  ob- 
viously reciprocal;  defendant  has,  indeed,  sought  to  legally  adopt 
the  child,  but  has  not  been  permitted  to  do  so.  The  child,  in 
marked  and  almost  startling  contrast  with  her  father,  is  bright  and 
attractive  to  an  extreme  degree.  No  word  or  suggestion  of  criti- 
cism has  been  made  touching  defendant's  treatment  of  the  child  or 
touching  her  fitness  as  custodian  of  the  child;  the  grievance  of 
petitioner  appears  to  be  based  upon  his  claim  that  he  has  been  de- 
nied the  right  to  visit  his  child  as  freely  as  he  has  desired.  This 
claim  is  denied  by  defendant. 

It  is  established  by  the  evidence  that  petitioner,  as  now  circum- 
stanced, is  unable  to  assume  personal  custody  of  the  child.  It  is, 
however,  his  purpose  and  wish  to  have  the  child  placed  in  the  Mary 
J.  Ball  Home  and  Day  Nursery  with  his  other  two  children.  But 
the  charge  of  that  institution  against  petitioner  will  then  be  $3  per 
week  which,  if  paid,  will  leave  petitioner  with  but  $2  per  week  for 
his  own  support ;  it  is  obviously  impossible  for  petitioner  to  pay  the 
necessary  charges  of  that  institution  and  live. 

The  situation  thus  presented,  like  most  cases  of  this  class,  in- 
vokes the  exercise  of  a  higher  degree  of  judgipent  upon  the  part  of 
the  court  than  is  given  the  human  intellect,  as  it  measurably  in- 
volved the  consideration  of  an  almost  impenetrable  future,  for  in 
cases  of  this  class  a  court  is  required  to  regard  the  best  interests 
of  the  child  in  connection  with  the  strict  legal  rights  of  a  father. 
The  law  controlling  the  subject  has  been  so  clearly  defined  by  our 
Court  of  Errors  and  Appeals  that  it  cannot  be  mistaken ;  it  is  stated 
by  that  court  as  follows : 

"Doubtless  it  is  the  strict  legal  right  of  parents  and  those  standing 
in  loco  parentis  to  have  the  custody  of  their  infant  children  as 
against  strangers.     This  right  will   control  the  judgment  of  the 
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court,  unless  circumstances  of  weight  and  importance  connected 
with  the  welfare  of  the  child  exist  to  overbear  such  strict  legal 
right.  The  court  will  not  regard  the  parental  right  as  controlling, 
when  to  do  so  would  imperil  the  personal  safety,  morals,  health, 
or  happiness  of  the  child.  In  determining  this  delicate  and  often 
difficult  judgment,  the  court  looks  at  the  character,  ♦  *  *  habits, 
and  other  surroundings  of  claimants.  *  *  *  In  a  controversy 
over  its  possession,  its  welfare  will  be  the  paramount  consideration 
in  controlling  the  discretion  of  the  court.  The  strict  right  of  the 
parent  will  be  passed  by,  if  a  judgment  in  observance  of  such  right 
would  substitute  a  worse  for  a  better  custodian."  Richards  v.  Col- 
lins, 45  N.  J.  Eq.,  283 ;  17  Atl.,  831 ;  14  Am.  St.  Rep.,  726. 

It  will  thus  be  seen  that  a  child  cannot  be  lawfully  regarded  as  a 
mere  inanimate  chattel  which  must  be  restored  to  the  lawful  owner 
in  all  circumstances.  Like  the  parent,  the  child  has  rights,  and  the 
strict  legal  rights  of  a  father,  as  such,  can  only  be  enforced  in  this 
court  with  proper  regard  to  the  best  interests  of  the  child.  A  father 
cannot  be  denied  the  custody  of  his  child  merely  because  another 
person  desires  the  custody  and  is  better  able  to  provide  for  the  pres- 
ent or  future  interests  of  the  child ;  but  when  it  is  entirely  clear  that 
a  father  cannot  properly  provide  for  his  child,  the  silent  but  over- 
powering appeal  of  the  best  interests  of  the  child  must  be  respected. 
In  such  case  custody  is  not  refused  the  parent  because  another  has 
the  legal  right  of  custody,  but  because  the  best  interests  of  the  child 
deny  to  this  court  the  right  "to  substitute  a  worse  for  a  better  custo- 
dian." 

In  this  view  of  the  law  as  applied  to  the  facts  of  this  case  it  is  ob- 
viously impossible  for  this  court  to  aid  petitioner  at  this  time.  The 
prayer  of  his  petition  must  be  denied. 

To  avoid  possible  misunderstanding  of  the  parties  touching  the 
effect  of  a  denial  of  petitioner's  prayer  for  custody,  it  may  be  well 
to  call  attention  to  the  fact  that  the  present  adjudication  relates 
alone  to  present  conditions.  Petitioner  remains  the  father  of  the 
child  with  all  the  rights  of  a  father;  he  is  merely  denied  the  right 
to  at  this  time  be  awarded  custody  of  the  child.  As  father  of  the 
child  it  is  his  right  to  retain  and  foster  the  love  and  esteem  of  his 
child  and  to  enjoy  her  society  at  all  reasonable  times.  It  is,  in  like 
manner,  the  duty  of  defendant  to  teach  the  child  to  love  and  re- 
spect her  father  and  to  allow  the  father  the  fullest  possible  privil- 
eges for  the  Enjoyment  of  the  society  of  his  child ;  any  failure  of 
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this  duty  upon  the  part  of  defendant  may  be  ^lade  the  basis  of 
future  relief  on  his  part.  The  mother  of  the  child  may  recover 
from  her  unfortunate  malady  and  the  conditions  of  the  father  and 
mother  of  the  child  may,  at  some  future  time,  determine  the  t)esi 
interests  of  the  child  to  be  with  them. 

It  seems  immaterial  whether  this  proceeding  be  regarded  as  a 
strict  habeas  corpus  proceeding,  or  as  a  chancery  proceed- 
ing appealing  to  the  chancellor  as  the  representative  of 
the  state  and  the  ultimate  guardian  of  all  infants.  The 
prayer  of  the  petition  is  that  the  child  may  be  released  from  the  re- 
straint of  defendant,  and  also  that  the  child  be  delivered  to  peti- 
tioner. 

I  am  obliged  to  advise  an  order  denying  the  prayer  of  the  petition. 
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CHAPTER  II. 

The  Support  of  the  Chiu). 

ALUNG  V.  ALUNG. 

Chancery.    52  Eq.,  92;  2y  Atl.,  655. 

Bill  by  Emma  H.  Ailing  against  Florence  W.  Ailing,  by  which  a 
mother  seeks  to  recover  from  the  daughter  for  the  latter's  support 
and  education,  and  for  future  support.  Heard  on  pleadings  and 
proofs  in  open  court.    Decree  for  a  portion  of  the  relief  sought. 

Pitney,  V.  C.  This  is  an  undefended  suit  brought  by  a  mother 
against  her  only  child  and  daughter,  an  infant  about  19  years  old. 
The  mother  is  and  had  been  a  widow  since  1876.  The  daughter  was 
bom  in  1874.  The  claim  is  for  compensation  for  support,  main- 
tenance, and  education  furnished  by  complainant  from  the  death 
of  the  husband  and  father  until  date,  and  for  an  order  for  an  allow- 
ance for  future  support,  during  minority,  out  of  the  fortune  of  the 
infant.  The  daughter  has  recently  come  into  a  small  fortune  from 
two  sources,  namely,  a  part  from  her  father's  estate,  which  is  in  her 
mother's  hands  as  his  administratrix,  and  a  part  from  an  uncle, 
which  is  in  the  hands  of  a  Mr.  Clump,  as  her  guardian.  The  fund 
coming  from  her  father  was  vested  in  him,  before  his  death,  under 
the  will  of  his  father,  (grandfather  of  defendant),  but  was  subject 
to  a  life  estate  in  the  widow  of  the  testator,  who  died  in  December, 
1889.  Under  that  will,  the  executor  has  paid  to  the  complainant,  as 
administratrix  of  her  husband,  about  $5,000,  and  she  will  receive  a 
further  sum  of  about  $6,500,  making  in  all  about  $11,500.  Of  this 
sum,  the  complainant  is  entitled,  as  one  of  the  next  of  kin  of  her 
husband,  to  one-third,  leaving  less  than  $8,000  for  her  daughter,  the 
defendaiit.  The  other  fund,  coming  from  the  uncle,  amounts  to 
about  $6,850,  and  was  vested  in  the  defendant  by  the  probate  of  the 
will  of  the  uncle  in  April,  1890.  That  sum,  however,  included  inter- 
est for  two  years,  so  that  the  net  amount  was  about  $6,000.  It  fol- 
lows that  the  pecuniary  position  of  the  defendant  has  been  as  fol- 
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lows :  At  the  death  of  her  father,  intestate,  in  1876,  when  she  was^ 
a  helpless  babe,  she  became  entitled  to  a  share  in  her  grand father's^ 
estate,  which  amounted  to  a  little  less  than  $8,000,  but  it  was  sub- 
ject to  a  life  estate  in  her  grandmother.  She  derived  no  present  in- 
come from  it  until  1890,  and  in  that  year  she  became  entitled,  un- 
der the  will  of  her  uncle,  to  a  share  in  his  estate,  amounting  to 
about  $6,000,  making  a  total  estate  of  about  $14,000.  At  the  death 
of  the  husband,  the  widow  and  her  infant  child  were,  substantially, 
without  means,  and  the  mother  was  obliged  to  work  to  earn  a  living 
for  both.  This  she  did.  By  her  industry,  energy,  and  general 
ability  she  was  able  to  support  herself  and  child  in  comfort,  and  to 
educate  her  daughter  in  a  manner  becoming  to  her  station.  She  ac- 
complished this  without  outside  pecuniary  aid,  or  at  all  running 
in  debt — at  least,  up  to  the  date  of  the  grandmother's  death.  Her 
demand  against  the  daughter  for  her  support,  education  and  main- 
tenance amounts  to  over  $12,000,  or  four-fifths  of  the  child's  for- 
tune ;  and  yet  the  daughter,  an  intelligent  young  lady,  frankly  de- 
clared on  the  stand  that  she  wished  her  mother  to  be  paid  in  full. 
It  is  hardly  necessary  to  say  that  this  court  cannot  act  upon  such 
consent,  but  must  defend  the  daughter,  even  against  her  own 
mother's  claim,  examine  the  demand,  and  see  if  it  is  lawful  and 
proper  to  be  countenanced  and  enforced  by  this  court. 

And,  first,  assuming  the  demand  to  be  legal,  just,  and  equitable  in 
all  its  parts,  and  in  all  respects  such  as  this  court  would  sanction, 
the  question  arises,  shall  this  court  waive,  on  the  part  of  the  infant, 
the  benefit  of  the  statute  of  limitations  for  so  much  of  tlie  demand 
as  arose  more  than  six  years  before  bill  filed?  It  must  be  observed 
that  it  was  quite  competent  for  the  complainant  to  apply  to  this 
court  years  ago  for  the  very  same  relief  that  she  now  asks  for.  She 
knew  of  her  daughter's  vested  interest  in  her  father's  share  in  his 
father's  estate,  and  the  amount  of  it  could  have  been  approximately 
ascertained  by  this  court;  and  it  was  competent  for  this  court 
to  have  inquired  into  the  propriety  of  breaking  into  the  principal  of 
this  fortune  for  the  child's  present  support,  and  to  have  directed 
how  far,  if  at  all,  it  should  be  anticipated.  The  complainant  did 
not  see  fit  to  do  this,,  but  was  content  to  earn  a  support  for  her  child 
without  taking  any  steps  whatever  to  protect  herself  for  the  ex- 
pense of  it.  In  fact,  it  is  probable  she  had  no  thought  at  that  time 
of  ever  being  reimbursed.  Her  right  before  the  death  of  the  grand- 
mother and  uncle  was  quite  as  clear  as  it  is  now.    If  she  can  sue 
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and  recover  now,  it  is  because  she  might  have  sued  and  recovered 
years  ago ;  and  it  is  well  settled  that  this  court  will  make  no  order 
for  allowance  for  past  maintenance  which  it  would  not  have  made, 
if  called  upon  to  do  so,  in  advance.  The  complainant  did  not,  prior 
to  the  grant  to  her  of  administration  of  her  husband's  estate,  oc- 
cupy the  position  of  a  trustee,  guardian,  or  the  like,  who  has  made 
payments  and  advances  out  of  a  fund  in  his  hands  belonging  to  the 
infant,  and  is  now  seeking  allowance  for  such  payments,  as  was 
done  in  the  case  of  McKnight  v.  Walsh,  23  N.  J.  Eq.,  136;  also,  in 
effect,  in  Pyatt  v.  Pyatt,  46  N.  J.  Eq.,  285 ;  18  Atl.  Rep.,  1048.  The 
circumstance  that,  since  the  great  bulk  of  this  demand  arose,  the 
complainant,  by  obtaining  letters  of  administration  upon  the  estate 
of  her  husband,  has  become  possessed  of  a  portion  of  the  child's 
fortune,  does  not  alter  her  position,  or  strengthen  it,  in  the  least. 
There  is  no  connection  between  the  services  rendered  before  admin- 
istration for  the  child,  and  the  duty,  if  there  be  any  such,  on  the 
part  of  the  child  to  reimburse  the  parent,  on  the  one  hand,  and  the 
fact,  on  the  other  hand,  that  she  happenes  to  have  been  appointed 
the  administratrix  of  the  child's  father.  Such  appointment  is,  for 
present  purposes,  purely  fortuitous.  She  stands,  therefore,  before 
the  court,  precisely  as  would  a  person  who  sues  on  a  quantum 
meruit  for  necessaries  supplied  to  an.  infant  and  as  to  so  much  of 
her  demand  as  arose  before  the  date — April,  1890 — of  letters  of 
administration,  and  the  receipt  by  her  of  her  husband's  share  of  his 
father's  estate,  she  is,  in  substance,  asking  to  be  permitted  by  this 
court  to  set  off  a  previous  independent  demand  which  she  had 
against  her  daughter  against  her  daughter's  share  in  that  estate. 
The  statute  of  limitations  is  binding  on  this  court,  as  well  as  on' 
the  courts  of  law ;  and  wherever  a  pecuniary  demand  will  be  barred 
at  law  it  will  be  barred  here,  unless  there  is  some  circumstance  in 
the  case  which  renders  it  inequitable  for  the  party  entitled  to  "its 
benefit  to  set  it  up.  We  have  seen  that  this  is  a  simple  pecuniary 
demand,  founded  on  a  quantum  meruit,  and  I  am  unable  to  find  in 
the  case  any  circumstances  which  renders  it  inequitable  for  this 
defendant  to  set  up  the  bar  of  the  statute  against  her  mother.  She 
is  clearly  entitled  to  the  benefit  of  the  plea,  and  it  is  the  duty  of  this 
court,  as  her  guardian,  to  plead  it  for  her.  When  she  attains  21 
years  of  age,  she  can  do  what  she  pleases  with  her  money,  but  this 
court  cannot  permit  her  to  give  it  away,  even  to  her  own  mother. 
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I  feel  constrained  to  disallow  so  much  of  complainant's  demand  as 
arose  six  years  before  bill  filed. 

Second,  as  to  so  much  of  the  claim  as  arose  within  six  yeats 
before  bill  filed,  namely,  since  February  ii,  1887.  At  that  date, 
the  defendant  was  about  13  years  old,  and,  so  far  as  appears,  in  a 
normal  condition  of  health.  She  could,  possibly,  if  pressed,  have 
earned  a  scanty  living  for  herself,  and  thus  the  mother  might  have 
been  relieved  from  the  statutory  duty  to  support  her  in  order  to 
prevent  her  from  becoming  a  public  charge.  Revision,  p.  843,  §30. 
But  the  physical  ability  of  the  child  to  earn  its  bare  food  and 
clothing  is  not  the  test  or  gauge,  in  this  court,  of  a  parent's  duty  to 
support  and  educate  it.  The  question  of  the  extent  of  the  duty 
of  a  parent  to  support  and  maintain  an  infant  child  can  be  raised 
in  this  court  only  when  the  child  has  a  fortune  of  its  own.  This 
court  has  no  jurisdiction  to  compel  a  parent  to  support  an  infant 
child.  In  re  Ryder,  11  Paige,  185;  Hodgens  v.  Hodgens,  4  Clark 
&  F.,  323.  But  when  the  infant  child  has  an  estate  of  its  own,  and 
the  question  arises,  directly  or  indirectly,  how  much,  if  anything, 
the  parent  shall  be  allowed  out  of  such  estate  for  the  infant's  sup- 
port, the  court  will  consider  and  determine  the  parent's  duty  toward 
the  child,  and  his  or  her  ability  to  perform  that  duty.  Such  is  the 
present  case.  Upon  general  principles,  I  am  unable  to  perceive 
any  difference  between  the  parents,  as  to  their  duty  of  support  of 
their  child.  Each  is  equally  responsible  for  the  existence  of  the 
child,  and  each,  by  natural  instinct,  feels  the  duty,  as  well  as  the 
desire,  to  protect  and  nourish  their  common  offspring. 

The  master  of  the  rolls,  in  Fawkner  v.  Watts,  (1741),  i  Atk.,  406, 
at  page  408,  says :  **I  shall  not  dispute  but  every  father  and  mother 
by  the  law  of  nature,  is  under  an  obligation  to  maintain  their  own 
children ;  and  yet  this  ipay  be  varied  by  circumstances,  for  suppose 
the  father  or  mother  should  be  in  low  and  mean  condition  in  the 
world.  The  court  will  order,  especially  in  the  case  of  a  mother, 
that  the  child  should  be  maintained  out  of  a  provision  left  to  it 
by  a  collateral  relation." 

In  Swinnock  v.  Crisp  (1861),  Freem.  Ch.,  78;  Anon,  2  Vent, 
353 —  the  plaintiff  sued  a  stepfather  to  recover  a  legacy  which  had 
been  left  to  him  by  his  own  father,  and  which  should  have  been 
paid  to  the  plaintiff  by  his  mother,  who  was  the  executrix  of  the 
will.  The  defendant  and  second  husband  set  up  as  a  defense  that 
he  had  maintained  and  educated  the  child  for  several  years,  and 
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given  him  a  good  education,  which  cost  him  more  than  the  inter-^ 
est  on  the  fund,  and  that  he  had  bound  the  child  as  an  ap- 
prentice, and  paid  £70  for  apprentice  fee ;  but  the  court  would  not 
allow  anything  out  of  the  principal  toward  such  maintenance,  but 
only  the  interest,  by  reason  that  the  defendant  had  married  the 
mother,  who  was  bound  to  maintain  her  own  children;  and,  as  to 
the  £70  which  was  paid  out  to  apprentice  the  child,  that  was  al- 
lowed out  of  the  principal. 

Billingsley  v.  Critchet,  (1782),  i  Brown,  Ch.,  268,  was  a  suit  by 
the  children  of  Billingsley  against  his  widow,  married  to  Critchet. 
By  the  will,  the  widow  had  also  a  provision,  and  she  had  a  further 
estate  from  her  own  family.  The  question  was  whether  the  mother 
was  obliged  to  support  these  children,  or  it  was  to  be  done  by  an 
allowance  out  of  the  interest  of  the  stocks  given  to  them  by  their 
father.  Counsel  expressly  admitted  that  the  mother  was  under  nat- 
ural obligation  to  maintain  her  offspring.  Lord  Commissioner  As- 
hurst  said:  "If  the  mother  still  continued  unmarried,  I  should  have 
some  doubt,  but,  since  her  marriage,  she  is  entitled  to  an  allow- 
ance; otherwise,  it  would  be  compelling  her  second  husband  to 
keep  the  children,  who  is  under  no  natural  obligation  so  to  do." 
And  Lord  Commissionier  Hotham  concurred  on  the  ground  that  the 
second  husband  was  entitled  to  have  his  wife's  fortune  uncharged. 

In  Hughes  v.  Hughes,  i  Brown,  Ch.,  387,  (cited  by  Chancellor 
Kent,  2  Comm.,  p.  190,  for  a  contrary  doctrine),  Lord  Thur- 
low  recognized  no  distinction  between  the  father  and  mother,  with 
regard  to  their  respective  duty  to  support  their  offspring,  and  the 
inquiry  there  directed  was  as  to  the  ability  of  both  parents. 

The  subject  was  also  considered  by  Chancellor  Livingston  in 
Wilkes  V.  Rogers,  6  Johns.,  573.  That  was  a  dispute  between  a 
mother,  who  had  married  a  second  husband,  and  the  children  of  the 
first  husband,  as  to  the  expense  of  their  support  during  their  in- 
fancy and  their  mother's  widowhood.  The  first  husband,  Wilkes, 
who  died  intestate,  had  left  a  large  estate,  both  real  and  personal, 
and  the  widow,  as  his  administratrix,  had  managed  it  with  great 
ability,  and  supported  the  children;  and  after  her  second  marriage 
a  bill  was  filed  by  the  children  for  an  accounting,  as  in  Pyatt  v. 
Pyatt,  46  N.  J.  Eq.,  285;  18  Atl.  Rep.,  1048.  Chancellor  Living- 
ston reviews  all  the  authorities,  and  holds  that  the  mother's  liability, 
when  a  widow,  to  support  her  infant  children,  is  the  same  as  that 
of  the  father.    The  decree  made  by  the  chancellor  was  varied  on 
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appeal,  but  this  doctrine  was  not  seriously  disturbed.  Judge  Yates 
(6  Johns.,  p.  586)  says :  "I  cannot,  however,  assent  to  the  distinc- 
tion, in  so  full  an  extent  as  the  counsel  on  the  part  of  the  appel- 
lants have  attempted  to  establish  it,  that  the  obligation  of  main- 
tenance and  education  of  children  is  at  all  times  only  applicable  to 
the  father.  On  the  contrary,  if  the  mother  possesses  an  ample  for- 
tune in  her  own  right,  the  natural  situation  in  which  she  is  placed, 
according  to  my  view  of  the  subject,  renders  it  equally  obligatory 
on  her  to  provide  for  her  offspring;"  citing  the  authorities. 

In  Dedham  v.  Natick,  16  Mass.,  135,  it  was  held  that  the  mother, 
after  the  death  of  the  father,  remains  the  head  of  the  family,  and 
has  a  life  control  of  the  minor  children,  as  he  had  when  living. 
She,  if  of  sufficient  ability,  is  bound  to  support  them,  and  they 
cannot,  by  law,  be  separated  from  her. 

The  equality  of  natural  obligation  resting  upon  both  parents  to 
support  their  children  is  illustrated  and  vindicated  by  the  case  of 
Finch  V.  Finch,  22  Conn.,  411.  This  was  an  action  by  a  divorced 
wife  against  her  former  husband  to  recover  for  the  expense  of 
maintaining  their  common  children  after  tHe  decree  of  divorce,  by 
the  terms  of  which  the  custody  of  the  children  was  given  to  the 
wife.  The  cause  was  elaborately  argued.  At  page  415  the  colirt 
says :  "The  case  discloses  nothing  from  which  we  can  infer  or  pre- 
sume that  the  mother  is  not  of  equal  pecuniary  ability  with  the 
father  to  maintain  their  common  offspring,  nor  whether  the  father 
has  adequate  ability  to  do  it.  There  is  a  law  of  our  universal  hu- 
manity, as  extensive  as  our  race,  which  impels  parents,  whether 
fathers  or  mothers,  to  protect  and  support  their  helpless  children. 
It  is  a  duty  common  to  both,  and  the  consequent  obligation  is  com- 
mon. Blackstone  very  properly  says  that,  'the  duty  of  parents 
to  provide  for  the  maintenance  of  their  children  is  a  principle  of 
natural  law.  By  begetting  them,  therefore,  they  have  entered  into 
a  voluntary  obligation  to  endeavor,  as  far  as  in  them  ties,  that  the 
life  which  they  have  bestowed  shall  be  supported  and  preserved. 
And  thus  the  children  will  have  a  perfect  right  of  receiving  main- 
tenance from  their  parents.'  This  duty  and  this  obligation  have 
been  variously  modified  by  the  positive  laws  of  civilized  countries, 
but  fully  recognized  by  all.  Connected  with  this  obligation  of  main- 
tenance, there  is  parental  privilege.  The  parent  is  entitled  to  the 
custody  and  care  of  the  child  which  he  sustains,  and  to  such  ser- 
vice as  it  can  render;  and  he  has  a  right  to  exercise  his  own  dis- 
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cretion  in  determining  the  fitness  and  necessity  of  the  allowances  to 
be  made,  and  the  support  to  be  furnished,  to  his  children,  for  which 
he  is  to  be  made  chargeable."  And  again,  at  page  416:  "The  legal 
liability  of  the  parent  necessarily  depends  upon  his  or  her  ability  to 
furnish  the  maintenance.  So  long  as  the  parents  are  both  living, 
and  continue  in  a  state  of  coverture  or  marriage,  the  civil  or  legal 
liability  of  the  mother  to  furnish  pecuniary  aid  or  maintenance  to 
her  children  is  suspended  or  postponed,  because,  as  is  said  by  Kent 
in  his  Commentaries,  (Vol.  2,  p.  192) :  *VVhen  the  wife,  by  her  mar- 
riage, parts  with  her  ability  to  maintain  her  children,  she  ceases 
to  be  liable.  By  her  marriage,  and  while  it  continues,  she  has  most 
effectually  parted  with  her  ability,  and  has  transferred  it,  in  many 
•instances,  to  her  husband.  Her  civil  existence,  even,  for  many 
purposes,  and  for  this  especially)  is  merged  in  that  of  her  husband. 
Her  personal  property  has  become  his,  and  the  use  of  all  her  real 
estate  with  it.  So,  as  between  themselves,  as  well  as  others,  it. is 
equitable  and  just  that  the  whole  burden  of  maintaining  their 
children  should  be  thrown  upon  him.  But  even  in  such  a  case  a 
court  of  chancery,  if  a 'wife  had  a  competent  separate  estate,  and 
the  husband  or  father  had  none,  might  decree  a  maintenance  by  the 
mother.'  We  know  of  no  regulation  in  England  or  in  this  country, 
except  the  inability  occasioned  by  coverture  or  the  want  of  pecuni- 
ary means,  by  which  the  equal  natural  obligation  of  the  mother  to 
maintain  her  minor  children,  who  are  too  helpless  to  maintam 
themselves,  is  excused.  By  the  ciyil  law  this  common  duty  of  the 
parents  was  enforced."  Here  is  pointed  out  the  foundation  of  the 
real  and  only  difference  in  the  liability  of  the  father  and  mother. 
In  the  first  place,  the  mother  is,  by  nature,  weaker,  and  less  able 
to  provide  for  her  child;  and,  in  the  second  place,  the  common- 
law  disability  of  coverture,  which  vested  her  husband  with  all  her 
personal  property  and  the  income  of  her  realty,  left  her  without 
pecuniary  ability.  Out  of  this  condition  has  arisen  the  notion  and 
rule  of  law,  so  far  as  it  is  a  rule,  that  the  father  is  liable,  and 
the  mother  is  not,  to  support  their  infant  children.  This  rule  is 
further  illustrated  by  the  case  of  Hodgens  v.  Hodgens,  4  Clark  & 
F.,  323,  an  appeal  from  the  Irish  chancery,  which  was  somewhat 
like  Finch  v.  Finch,  supra,  in  that  it  was  a  contest  between  father 
and  mother  as  to  which  should  support  their  infant  children.  In 
neither  case,  however,  was  involved  the  question  of  taking  a  por- 
tion of  the  infant's  fortune  for  their  own  support.     In  the  Irish 


Digitized  by 


Google 


Alling  V,  AI.UNG  351 

case,  the  parents  were  not  divorced,  but  were  living  in  a  state  of 
separation,  caused  by  the  wife's  cohabitation  with  a  paramour,  and 
the  wife  had  a  large  estate  settled,  in  effect,  upon  her  by  an  order 
of  the  court,  made,  with  her  husband's  consent,  when  in  contempt  of 
the  court  for  having  married  her  while  the  ward  of  the  court,  and 
such  estate  was  still  under  the  control  of  the  court.  Years  after- 
wards she  eloped  with  a  paramour,  and  the  husband  applied  to 
the  court  to  vary  its  previous  order  so  as  to  allow  him  a  yearly 
sum  for  the  support  of  the  children  of  the  marriage.  The  master 
of  the  rolls  in  Ireland  made  him  an  allowance  accordingly,  i  Lloyd 
&  G.  t.  Plunk.,  148.  This  order  was  discharged  by  Lord  Chancellor 
Sudgen,  (Lloyd  &  G.  t.  Sugd.,  299),  but  was  restored  on  a  re- 
hearing by  Lord  Chancellor  Plunket,  (i  Lloyd  &  G.  t.  Plunk.,  137), 
and  finally  discharged  by  the  house  of  lords.  The  powerful  rea- 
son which  influenced  Sir  Edward  Sudgen  and  the  house  of  lords 
was  the  conduct  of  the  husband  in  first  marrying  the  ward  of  the 
court  in  the  manner  stated  in  the  report,  and  again,  after  separating 
from  her,  and  promising  the  court  not  to  live  with  her,  abducting 
her,  and  taking  her  out  of  the  jurisdiction.  The  judges  declared 
that  they  never  would  permit  a  man  who  had  been  guilty  of  con- 
tempt of  court,  in  the  manner  stated,  to  derive  the  least  pecuniary 
benefit  from  the  fortune  of  his  wife.  Both  Sir  Edward  Sudgen  and 
the  lords,  on  appeal,  declared  that  the  Court  of  Chancery  had  no 
power  to  compel  a  mother  to  support  her  children  in  their  father's 
lifetime.  Lord  Cottenham  said :  "As  between  the  mother  and  her 
children,  I  know  of  ho  authority  for  saying  that  the  court  has  juris- 
diction to  take  from  the  mother  that  which  the  court  has  given  the 
mother  as  against  the  right  of  the  husband,  for  the  purpose  of  cre- 
ating a  benefit  for  the  children.  *  *  *  I  do  not  feel  that  a  court  of 
equity  has  a  right,  under  the  circumstances  of  the  case,  to  interpose 
on  behalf  of  the  children  against  the  decrc^  which  their  mother 
had  obtained  by  the  means  of  the  exercise  oi  the  jurisdiction  of 
the  court  against  the  marital  rights  of  her  husband."  And  Lord 
Wynford  said  "that  by  no  existing  law  in  this  country  can  a  wo- 
man be  compelled  to  maintain  her  children,  her  husband  being 
alive."  All  the  judges  expressly  recognized  the  moral  duty  of  the 
wife  to  support  her  children  but  said  that  it  could  not  be  the  foun- 
dation for  a  decree. 

Chancellor  Kent  (2  Comm.,  p.  191)  says:  "The  father  is  botmd 
to  support  his  minor  children,  if  he  be  of  ability ;  but  this  obligation. 
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in  such  a  case,  does  not  extend  to  the  mother,  and  the  rule,  as  to 
the  father,  has  become  relaxed."  Here  it  is  plain  that  he  is  dealing 
with  the  liability  of  the  mother  while  the  father  is  alive,  for  further 
on,  as  above  quoted,  he  says,  (page  192)  :  "When  the  wife,  by  her 
marriage,  parts  with  her  ability  to  maintain  her  children,  she  ceases 
to  be  liable.  *  *  *  If,  however,  the  wife  has  separate  property, 
the  Court  of  Chancery  would  undoubtedly,  in  a  proper  case,  make 
an  order  charging  that  property  with  the  necessary  support  of  her 
children  and  parents."  I  have  already  shown  that  the  court  has  no 
such  power,  and  I  quote  this  last  passage  to  throw  light  on  the 
previous  one,  which  has  often  been  cited  as  authority  for  which 
I  deem  an  erroneous  position,  viz.,  that  a  widow  with  a  fortune  is 
under  no  obligation  to  support  her  infant  children.  I  think  the  last 
clause,  though  erroneous  as  written,  contains  the  germ  of  the  true 
rule,  namely,  that,  where  a  widow  asks  for  an  allowance  out  of  her 
infant  child's  fortune  for  its  support,  the  court  will  take  into 
consideration  her  own  ability  to  furnish  such  support.  Moreover, 
the  authorities  cited  by  Chancellor  Kent  seems  to  me  not  to  sup- 
port his  text,  unless  construed  to  apply  only  to  mothers  with  living 
husbands.  They  are  Hughes  v.  Hughes,  supra;  Pulsford  v.  Hunter, 
3  Brown,  Ch.,  416;  Haley  v.  Bannister,  4  Madd.,  275;  Whipple 
V.  Dow,  2  Mass.,  415 ;  Dawes  v.  Howard,  4  Mass.,  97.  It  is  difficult 
to  ascertain  from  the  report  what  was  actually  decided  in  Pulsford 
V.  Hunter,  but  it  certainly  does  not  support  Chancellor  Kent'S  text, 
unless  construed  as  above.  In  Haley  v.  Bannister,  a  grandfather, 
by  his  will,  made  provision  for  his  grandchildren — the  children 
of  a  daughter  who  had  a  husband  still  living.  The  husband  was 
poor,  but  the  wife  had  a  handsome  separate  estate.  An  allowance 
was  given  to  the  husband  out  of  the  children's  fortune  on  the 
ground  that  the  mother,  during  the  life  of  her  husband,  was  not 
under  a  legal  obligation  to  maintain  the  children.  Whipple  v. 
Dow  was  an  action  by  a  widow  against  her  daughter  and  her  hus- 
band, after  slje  attained  her  majority,  for  her  support  and  main- 
tenance while  she  was  an  infant.  The  facts  were  that  the  father 
died,  leaving  a  dwelling  house,  which  descended  to  the  defendant 
and  her  two  sisters  subject  to  plaintiff's  dower,  which  was  never 
claimed  by  or  assigned  to  her.  Plaintiff  continued  to  keep  the 
house  after  the  death  of  her  husband,  and  supplied  it  with  necessar- 
ies for  herself  and  daughters  during  their  minority.  The  latter 
worked  abroad,  and  received  the  proceeds  of  their  labor  to  their 
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own  use ;  there  being  an  understanding  and  agreement  between  the 
mother  and  daughters,  made  while  they  were  infants,  that  the 
mother  should  occupy  the  house  without  rent,  and  that  the 
daughters  should  board  and  lodge  with  her  without  paying  anything 
therefor.  During  all  this  time  the  defendant  was  under  age  and 
worked  at  a  factory,  receiving  the  whole  of  her  earnings  to  her  own 
use,  being  boarded  by  her  mother,  but  furnished  her  own  clothing. 
Of  her  earnings,  she  had  saved  $ioo,  which  her  husband  received 
from  her  at  their  marriage.  After  the  marriage  the  husband  re- 
pudiated the  contract  made  by  his  infant  wife  with  her  mother, 
and  sued  the  mother,  and  compelled  her  to  account  for  and  pay  the 
proportion  of  the  rent  of  the  house  which  belonged  to  his  wife, 
after  which  the  mother  brought  this  action  to  recover  for  the  board 
of  her  daughter.  Upon  this  evidence  the  judge  charged  the  jury 
that  the  obligation  of  the  parent  to  support  the  child  depended  on 
the  ability  of  the  parent  so  to  do,  and  that  the  earnings  of  the  child 
while  so  supported  belonged  to  the  parent,  and  further  charged 
that  the  plaintiff  might  recover;  and  this  ruling  was  affirmed  by 
the  court  in  banc.  In  Dawes  v.  Howard,  the  question  was  between 
father  and  children,  and  Chief  Justice  Parsons  said :  "When  minor 
children  have  property  of  their  own,  the  father  is,  notwithstanding, 
bound  to  support  them,  if  of  sufficient  ability." 

In  ex  parte  Petre,  7  Ves.,  403,  before  Lord  Eldon,  the  case  arose 
on  a  petition  presented  by  Lord  Petre — an  infant  eight  years  old — 
and  his  two  sisters,  still  younger,  which  prayed  for  proper  allow- 
ance to  his  mother,  a  widow,  out  of  his  income,  for  his  support. 
By  the  settlement  in  tail  of  his  landed  estate,  his  mother  was  en- 
titled to  a  jointure  of  £1,500  a  year,  and  the  income  was  subject  to 
portions  of  i  10,000  each  for  his  sisters,  and  maintenance  not  ex- 
ceeding £400  a  year  during  the  minority.  Besides,  the  mother 
received  by  the  will  of  the  late  Lord  Petre  £2,000  a  year,  and  a 
house  rent  free.  The  master,  by  his  report,  advised  an  allowance 
of  ii,6oo  a  year  out  of  Lord  Petre's  income  to  Lady  Petre  for  the 
maintenance  and  education  of  Lord  Petre  for  the  time  past  since 
the  death  of  his  father  and  the  time  to  come,  and  £400  a  year  for 
each  of  his  daughters.  When  this  unopposed  petition  and  report 
came  before  Lord  Eldon,  he,  of  his  own  motion,  directed  a  refer- 
ence back  to  the  master  to  review  his  report,  regard  being  had  to 
the  circumstances  of  the  daughters  and  their  mother.  The  master, 
by  his  further  report,  repeated  his  former  opinion,  observing  that 
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Lady  Petre's  annual  income  did  not  exceed  £2000  a  year.  The  lord 
chancellor  stopped  Mr.  Romilly  in  support  of  the  report,  saying  that 
he  should  "confirm  the  report,  though  not  very  willingly,  and 
would  not  lend  a  willing  ear  to  any  application  to  increase  this 
allowance."  It  thus  appears  that  Lord  Eldon  deliberately  inquired 
into  the  pecuniary  ability  of  the  widowed  mother  before  fixing 
the  allowance  to  her  out  of  the  estate  of  her  infant  son  for  his 
support.  Neither  this  case,  nor  any  of  the  others  above  cited, 
were  cited  before  Lord  Langdale  in  Douglas  v.  Andrews,  12  Beav., 
310;  19  Law.  J.  Ch.,  69,  when  he  said  without  consideration,  that 
there  was  no  authority  for  an  inquiry  into  the  ability  of  the  mother 
in  such  case. 

The  question  here  under  consideration  is  not  affected  by  the 
rules  governing  courts  in  determining  the  question  of  advancement 
or  no  advancement,  under  the  statute  of  distribution,  or  of  ad- 
vancement or  loan  between  parent  and  child.  In  such  case,  they 
proceed  upon  the  notion  that  a  father  is  under  a  sort  of  moral 
obligation,  which  a  court  of  equity  recognizes,  to  provide — ^that 
is,  make  a  provision — for  his  children,  by  which  is  meant  some- 
thing over  and  above  mere  education  and  maintenance.  Thornton 
on  Gifts  and  Advancements,  §564,  et  seq.,  and  cases  cited.  It  seems 
to  be  settled  in  England  that  a  mother  is  not  under  any  obligation 
to  make  such  a  provision  for  her  child.  I  have  felt  constranied 
to  make  this  rather  tiresome  examination  of  the  authorities  by  what 
was  said — not  bjr  what  was  decided^ — in  the  case  of  Pyatt  v.  Pyatt, 
46  N.  J.  Eq.,  285;  18  Atl.  Rep.,  1048.  There  a  widow  was  left 
with  a  family  of  four  infant  children,  and  with  no  means  except 
what  was  left  by  her  husband,  who  died  intestate.  His  estate  con- 
sisted of  a  farm  and  a  small  personal  estate,  which  netted  in  her 
hands,  as  administratrix,  $2,614.68  and  in  which  her  own  share  was 
$871.56,  and  that  of  each  of  her  four  children  $435.78.  The  mother 
expended  all  these  moneys,  and  more,  which  she  borrowed  from  her 
father,  in  the  support  of  herself  and  children,  as  a  family,  on  the 
farm  left  by  the  father.  One  of  her  daughters,  who  had  enjoyed 
the  benefits  of  this  home  as  well  during  her  minority  as  for  years 
afterwards,  cited  her  mother  to  account  for  the  moneys  so  re- 
ceived by  her,  and  it  was  held  that  the  mother  was  entitled  to  al- 
lowance for  the  support  of  the  child.  In  the  course  of  his  opinion, 
the  learned  judge  who  spoke  for  the  Court  of  Errors  and  Appeals 
uses  this  language:  "The  actual  use  of  the  very  moneys  in  her 
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hands  as  guardian  to  purchase  the  necessaries  of  life  for  the  chil- 
dren shows  unmistakably  that  she  was  not  intending  to  support 
them  at  her  own  expense.  Indeed,  she  seems  not  to  have  had  any 
other  resources  for  their  maintenance.  As  a  general  rule,  a  widow 
is  not  bound  to  support  her  minor  children  out  of  her  own  property, 
if  .they  have  means  of  their  own,  (2  Kent,  Comm.,  190),  and  she  is 
entitled  to  a  complete  indemnity  out  of  their  estate  for  the  money 
expended  by  her  on  their  maintenance,  within  proper  limits,  (Bruin 
V.  Knott,  I  Phil.  Ch.,  572;  in  re  Bostwick,  4  Johns,  Ch.,  104).  It 
necessarily  follows  that  when  she  has  cast^upon  her,  as  their  guar- 
dian, the  duty  of  maintaining  them,  and  has  actually  used  their 
money  for  that  purpose,  she  must  be  considered  to  have  meant 
to  charge  their  estate  with  their  support,  and  all  reasonable  expen- 
ditures therefor  should  be  allowed  to  her."  In  the  case  cited  from 
4  Johns.  Ch.,  the  mother,  Mrs.  Bostwick,  who  had  become,  in  the 
eye  of  the  law,  a  widow,  by  a  judicial  separation  from  her  hus- 
band, was  entitled,  under  her  father's  will,  to  the  interest  during 
her  lifetime  upon  the  sum  of  $3,883,  which  at  her  death  went  to  her 
six  children,  all  infants  requiring  support  and  maintenance.  In  ad- 
dition to  this  annuity,  she  had  a  legacy  of  $250,  and  the  leasehold 
on  a  small  house,  valued  at  $250.  This  constituted  her  fortune. 
And  this  pittance,  with  the  interest  on  the  fund,  she  had  expended 
in  supporting  her  children,  and  had,  besides,  run  in  debt  for  that 
purpose  to  the  extent  of  $682.82.  In  this  situation,  she  filed  her 
petition  asking  that  she  might  be  repaid  only  the  sum  of  $682.82 
for  the  indebtedness  already  incurred,  and  be  allowed  out  of  the 
principal  fund  of  $3,683  for  the  future  support  of  the  children. 
This  prayer  was  granted,  but  it  was  granted,  as  the  case  manifestly 
shows,  upon  the  b^is  of  the  whole  of  the  interest  having  been  ap- 
plied by  the  mother  for  the  support  of  herself  and  the  children, 
and  that  her  own  inability  to  support  them  rendered  it  necessary, 
and  there  was  no  order  that  she  should  be  paid  beyond  the  amount 
for  which  she  had  run  in  debt ;  and,  even  as  to  that,  it  was  ordered 
that  the  justness  and  truth  of  "this  charge  for  past  maintenance 
should  be  inquired  into.  The  case  is  no  authority  for  the  general 
position  that  a  widowed  mother  is,  without  regard  to  her  own  abil- 
ity and  the  children's  fortune,  entitled  to  be  reimbursed  for  the 
whole  of  any  reasonable  expenditure  she  may  make  for  the  support 
of  her  children.  On  the  contrary,  her  ability  was  inquired  into,  and 
shown  to  be  exhausted!    So  with  Bruin  v.  Knott,  i  Phil.  Ch.,  572. 
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No  question  was  there  raised  as  to  the  mother  being  entitled  to  re- 
imbursement for  the  support  of  her  son,  lately  deceased.  Both  ac- 
quired handsome  fortunes  from  the  mother's  husband,  the  father 
of  the  son,  and  the  son  was,  besides,  entitled  to  other  property,  both 
real  and  personal,  to  a  large  amount.  It  was  evidently  not  a  case 
in  which  there  could  be  any  pretense  that  the  mother  ought  to  con- 
tribute anything  towards  the  support  of  her  son ;  and  the  only  ques- 
tion discussed  was  whether,  in  fixing  the  allowance  to  be  made  to 
her,  she  should  be  allowed  for  what  his  support  should  have  cost  if 
furnished  according  to  his  fortune,  or  for  what  she  had  actually 
expended,  which  was  alleged  to  be  less.  The  lord  chancellor  held 
that  the  inquiry  should  be  what  was  the  scale  of  expenditures  on 
which  the  child  was  maintained,  and  what  would  be  proper  to  be  al- 
lowed in  respect  to  it,  having  regard  to  the  amount  of  the  child's 
fortune ;  and  at  page  575  he  said :  "If  the  mother  has  maintained 
her  child  on  a  scale  corresponding  with  his  fortune,  she  will  be 
allowed  it.  If  she  has  not  gone  so  far,  she  would  be  allowed  only 
what  she  actually  expended."  •  Then  follows  what  is  probably  re- 
lied upon  as  a  statement  of  a  general  principle:  "The  principle 
is  that  the  mother  is  entitled  to  a  complete  indemnity  for  the  money 
actually  expended  on  her  child's  maintenance,  within  proper  limits, 
but  nothing  more."  But  I  do  not  understand,  and  the  case  and  con- 
text forbid  the  inference,  that  the  lord  chancellor,  in  using  that  lan- 
guage, intended  to  lay  down  a  general  principle  or  canon,  applic- 
able generally  to  cases  between  widow  and  child,  but  he  evidently 
meant  only  to  say  that  the  mother  in  that  particular  case,  and  under 
the  particular  circumstances  of  it — not  all  mothers  under  all  cir- 
cumstances— was  so  entitled.  I  have  already  dealt  with  what  was 
said  by  Chancellor  Kent  in  his  Commentaries..  2  Kent,  Comm., 
190.  In  Pyatt  v.  Pyatt  the  mother  had  no  fortune  of  her  own  be- 
yond the  trifle  received  from  her  husband's  estate,  and  whatever  of 
business  and  earning  capacity  she  had  was  expended  in  keeping  a 
home  for  her  children ;  so  that  there  was  not  the  leasi  ground  for 
throwing  upon  her  any  part  of  the  burden  of  supporting  her  chil- 
dren, beyond  what  she  actually  did;  and  so  manifest  was  this  that 
the  chancellor,  in  the  court  below,  (44  N.  J.  Eq.,  491,  at  page  494, 
15  Atl.  Rep.,  422),  says:  "The  testimony  strongly  indicates  that  af- 
ter the  appellant  became  of  full  age  there  was  a  tacit  under- 
standing between  her  and  her  mother,  evidenced  by  her  acquies- 
cence in  the  mother's  disposition  of  her  moneys,  that  the  moneys 
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were  to  be  used  for  the  living  expenses  of  the  family,  and  that,  to 
the  extent  of  them,  she  was  to  compensate  her  mother  for  her 
maintenance."  The  principal  question  litigated  in  the  cause  was 
whether  the  Orphan's  Court  had  jurisdiction  to  take  into  account 
transactions  between  a  mother  and  daughter  occurring  after  the 
child  became  of  age,  and  the  principal  subject  of  contention  was 
her  support  after  she,  became  of  age.  For  these  reasons,  I  must 
decline  to  consider  Pyatt  v.  Pyatt  as  binding  authority  for  the  posi- 
tion that  a  widowed  mother  is  entitled,  without  regard  to  her  own 
ability,  to  full  compensation  and  indemnity  from  her  child's  estate 
for  support  and  maintenance  rendered  to  it  during  infancy.  Such 
a  rule  seems  to  me  not  to  be  warranted  by  the  ancient  authorities, 
influenced,  as  they  were,  by  the  general  disability  of  the  wife  re- 
sulting from  coverture.  Much  less  does  it  seem  in  step  ^»nth  the 
modern  status  of  woman  under  the  law,  and  her  general  emancipa- 
tion from  the  artificial  restraints  of  her  previous  condition,  and  her 
ability  to  enter  upon  many  pursuits  once  closed  to  her.  On  the 
contrary,  I  think  that,  in  determining  how  much  the  widowed 
mother  is  to  be  allowed,  we  must  take  into  consideration,  as  in  all 
cases,  all  the  circumstances, — ^the  mother's  capacity  and  ability,  and 
the  child's  fortune.  For  instance,  it  would  be  monstrous,  I  think,  to 
hold  that  if  a  widowed  mother  was  entitled,  in  her  own  right,  to  a 
fortune  of  $20,000,  or  had  a  fixed  income  of  $2,000  a  year,  and  had 
an  only  daughter,  an  infant,  entitled  to  a  fortune  of  $5,000,  and 
should  educate  and  support  her  daughter  during  infancy  in  a  style 
commensurate  with  her  own  fortune,  she  should  be  entitled  to  call 
upon  that  child,  when  she  came  of  age,  for  all  the  expense  of  her 
support  and  education,  though  it  might  far  exceed  the  child's  for- 
tune ;  and  I  think  the  result  would  be  much  the  same  if  the  mother 
had  a  well-established  earning  ability  to  the  same  extent. 

I  proceed,  then,  to  inquire  what  will  be  a  proper  allowance  for  the 
mother  in  this  case;  and,  first,  from  February,  1887,  until  April, 
1890.  The  mother  demands  during  that  period  as  follows,  ap- 
proximately : 

Board    $1,400 

Washing 190 

Clothing     460 

Music     190 
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Dentistry  212 

Traveling  expenses 120 


$2,572 


— Or  $800  a  year.  But  she  kept  no  account  up  to  January  i,  1890. 
The  actual  cost  is  a  matter  of  recollection  and  estimate,  except  as  to 
music  and  dentistry.  Now,  as  before  remarked,  it  is  quite  clear  that 
the  court  can  now  only  make  such  order  as  it  would  have  made  then. 
The  child  had  no  income,  but  had  a  prospective  fortune  of  nearly 
$8,000.  There  could  have  been  no  expectation  of  a  legacy  from  her 
uncle.  Chaplin  v.  Chaplin,  3  P.  Wms.,  365,  was  a  suit  by  children 
against  their  mother,  a  widow,  for  an  account  of  the  personal  estate, 
and  rents  and  profits  of  the  real  estate,  which  she  had  received  as 
their  guardian.  By  the  will  of  their  father,  the  son  and  daughter 
had  a  small  income,  but  after  his  death,  by  a  contingency  that  had 
happened,  they  became  entitled  to  an  ample  fortune  from  another 
source.  The  mother  claimed  an  allowance  for  the  support  and 
maintenance  of  the  daughter,  the  son  having  died,  based  upon  the 
amount  of  her  fortune  as  increased  by  the  contingency;  but  the 
lord  chancellor  held  that  the  allowance  to  be  made  to  the  mother 
for  maintenance  must  have  regard  to  what  the  daughter  was  entitled 
to  at  the  death  of  their  father,  and  until  the  contingency  happened 
the  allowance  should  not  exceed  the  income  of  their  original  por- 
tions. All  the  cases  show  that  the  court  is,  in  all  circumstances, 
loath  to  break  into  the  principal  of  the  estate.  But  in  this  case,  if 
application  had  been  made  in  1887,  the  court,  as  I  think,  would  have 
undoubtedly  done  it,  but  they  would  have  inquired  into  the  capacity 
of  the  mother.  She  had  substantially  no  separate  estate  of  her  own, 
except  her  prospective  share  in  her  husband's,  but  she  had  an  earn- 
ing capacity  of  from  $1,600  to  $1,800  a  year,  which  she  had  exer- 
cised freely  and  voluntarily  for  her  child,  and  ^ith  such  success 
that  she  was  able,  up  to  that  time,  to  support  her  without  at  all  run- 
ning in  debt.  Nevertheless,  I  think  that  it  would  be  a  hardship  on 
the  mother  to  say  that  for  that  reason  she  should  not  have  anything 
for  herself,  and  I  am  disposed  to  allow  her  $350  a  year  up  to  the  time  . 
when  the  probate  of  the  will  of  the  uncle  vested  in  the  daughter  her 
share  in  his  estate.  Up  to  that  time  she  had  merely  boarded  and 
clothed  her,  and  had  paid  nothing  for  her  education,  except  for 
music;  and  I  think  her  charges   for  board,  etc.,  are  rather  ex- 
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travagant.  The  rule  is  that  a  parent  or  guardian  shall  not  make  the 
least  profit  out  of  the  child  or  ward,  and  I  think  the  sum  named 
will  come  quite  near  to  being  an  actual  compensation  for  all  moneys 
out  up  to  April,  1890.  From  that  time  on  I  think  the  allowance 
should  be,  if  practicable,  confined  to  the  amount  of  the  interest  on 
her  net  fortune.  The  sum  above  mentioned,  $14,000,  will  be  re- 
duced by  the  amount  of  about  $1,100  or  $1,200  to  be  allowed  out  of 
the  principal  before  she  began  to  receive  the  benefit  of  the  interest 
upon  it,  which  would  leave  less  than  $13,000.  The  interest  on  that, 
I  presume,  after  paying  taxes  and  expenses,  would  amount  to  about 
$600  a  year.  During  that  period — from  1890  to  1893 — the  annual 
expense  of  education  and  support  was  at  its  greatest,  amounting,  for 
tuition  alone,  to  $350  a  year,  besides  the  increased  cost  of  dress,  etc., 
incidental  to  attending  for  two  years  a  fashionable  finishing  school. 
The  charges  for  the  three  years  of  1890,  1891,  and  1892  aggregate 
$3i700,  or  over  $1,200  per  year.  In  looking  over. the  account,  I  find 
that  the  child  was  maintained  in  a  style  which,  in  my  judgment,  was 
quite  beyond  her  pecuniary  expectations,  and  I  cannot  approve  its 
payment  out  of  her  fortime.  If  the  mother  chose  to  support  her  in 
such  style,  I  think  she  must  pay  a  part  of  the  expense  from  her  own 
income,  which  was  nearly  three  times  that  of  the  child.  I  will  allow 
from  April,  1890,  to  the  filing  of  the  bill,  $800  a  year.  She  stopped 
going  to  school  in  1892,  and  her  mother  was  relieved  of  that  charge. 
From  the  date  of  the  filing  of  the  bill,  I  think  she  should  live  on  the 
interest.  I  will  advise  an  order  referring  it  to  a  master  to  state  the 
account  of  the  complainant  as  administratrix  of  her  husband's  es- 
tate, in  which  she  shall  be  credited  as  above. 


FREEMAN  v.  ROBINSON. 

Supreme  Court.    38  Law,  383. 

Action  was  brought  before  the  First  District  Court  of  the  City  of 
Newark  to  recover  for  goods  sold  by  the  plaintiffs  to  a  minor  child 
of  defendant,  upon  defendant's  credit.  The  cause  was  tried  before 
a  jury.  The  plaintiffs  proved  their  books  of  account,  showing  the 
entries  against  the  father  for  the  son.  It  was  proved  that  the  goods 
were  sold  by  the  plaintiffs  without  the  order,  knowledge  or  consent 
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of  the  defendant.  The  jury  found  a  verdict  for  plaintiffs,  upon 
which  judgment  was  entered. 

The  defendant  being  dissatisfied  with  the  direction  of  the  judge 
in  point  of  law,  appealed  to  the  Court  of  Common  Pleas,  which  court 
affirmed  the  judgmeht.  Thereupon  the  defendant  below  sued  out 
a  writ  of  certiorari. 

On  certiorari  of  the  Essex  Common  Pleas. 

Depue,  J.  The  duty  of  a  father  to  provide  maintenance  for  his 
children  is  a  mere  moral  obligation.  Except  in  cases  within  the 
statute  of  Elizabeth,  and  by  the  procedure  there  pointed  out,  he  is 
not  legally  compellable  to  perform  this  duty. 

No  action  can  be  maintained  against  a  father  for  goods  purchased 
on  his  credit  by  his  minor  child,  even  though  they  be  necessaries, 
unless  the  father  has  expressly  or  impliedly  authorized  the  purchase 
on  his  credit.  The  authority  of  an  infant  to  bind  the  father  by  con- 
tract for  necessaries  may  be  inferred  from  slight  evidence.  But, 
nevertheless,  where  the  parent  gives  no  authority,  and  enters  into  no 
contract,  he  is  no  more  liable  to  pay  a  debt  contracted  by  his  child 
even  for  necessaries,  than  a  mere  stranger  would  be.  I  Parsons  on 
Contracts  299;  i  Chitty  on  Contracts  210;  Mortimore  v.  Wright,  6 
M.  &  W.,  482 ;  Raymond  v.  Loyl,  10  Barb.,  489 ;  Plotts  v.  Roseberry, 
4  Dutcher,  146.  The  mere  moral  obligation  of  a  parent  to  maintain 
his  child  affords  no  legal  inference  of  a  promise  to  pay  a  debt  con- 
tracted by  him  even  for  necessaries.  Shelton  v.  Springett,  1 1  C.  B., 
452. 

The  case  shows  that  the  goods  were  sold  by  the  plaintiffs  to  the 
defendant's  son  without  the  order,  knowledge  or  consent  of  the 
father.  The  judgment  therefore  cannot  be  sustained  on  the  ground 
of  the  agency  of  the  son  in  making  the  contract  in  his  father's  name. 

The  judgment  was  sought  to  be  sustained  upon  a  promise  by  the 
father  to  pay,  made  after  the  goods  were  furnished.  There  was 
testimony  tending  to  show  that  the  defendant,  after  the  goods  were 
sold,  had  promised  to  settle  the  bill,  or  see  it  settled.  The  judge 
charged  the  jury,  "that  if  they  believed  that  the  defendant  did  prom- 
ise to  settle  or  pay  the  bill,  the  obligation  of  the  parent  to  provide  for 
the  minor  child  was  a  sufficient  consideration  for  the  promise,  and 
would  bind  him." 

There  was  no  proof  that  the  goods  sold  were  such  as  were  proper 
to  be  provided  for  the  maintenance  of  the  son,  having  regard  to  the 
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estate  and  social  position  of  his  father,  or  were  indispensable  to  his 
life  or  bodily  comfort.  The  moral  obligation  of  a  parent  to  provide 
for  his  children  must  have  some  limit.  It  is  not  so  far-reaching  in 
its  operation  as  to  impose  a  duty  on  the  parent  to  provide  everything 
which  the  taste  or  extravagance  of  the  child  may  prompt  him  to  de- 
sire, or  tradesmen  may  se^  fit  to  provide.  The  obligation  is  limited 
to  the  furnishing  of  such  articles  as  are  necessary  to  maintenance 
and  support,  leaving  to  the  parent,  in  virtue  of  his  parental  authority, 
a  discretion  how  far  he  may  <Jeem  it  prudent  to  exercise  his  generos- 
ity in  the  indulgence  of  his  child.  The  case  fails  to  show  the  exist- 
ence of  any  moral  duty  on  the  part  of  the  defendant  towards  his 
son,  which  would  require  him  to  supply  the  goods  sued  for.  As  the 
plaintiff  was  bound  to  make  out  his  case  by  proof  of  a  consideration 
which  would  support  the  promise,  as  well  as  the  promise,  the  cause 
of  action  in  this  respect  was  not  established. 

But  the  charge  was  intended  to  present  the  question  whether  a 
moral  duty  without  any  legal  obligation  is  a  sufficient  consideration 
to  give  validity  to  a  subsequent  express  promise. 

In  Hawkes  v.  Saunders,  Cowp.,  290,  Lord  Mansfield  said  that 
"where  a  man  is  under  a  moral  obligation,  which  no  court  of  equity 
or  law  can  enforce,  and  promises,  the  honesty  and  rectitude  of  the 
thing  is  a  consideration."  And  Justice  Duller  declared  the  true  rule 
to  be  that  "wherever  a  defendant  is  under  moral  obligation,  or  is 
liable  in  conscience  and  equity  to  pay,  that  is  a  sufficient  considera- 
tion." The  influence  of  these  great  names  induced  the  opinion, 
which  at  one  time  prevailed,  that  a  mere  moral  obligation,  under  all 
circumstances,  was  a  sufficient  consideration  for  an  express  promise. 
Subsequent  examination  of  this  doctrine,  in  the  light  of  legal 
principles,  has  led  to  a  modification  of  this  opinion,  and  a  repudia- 
tion of  the  principle  in  its  generality  of  application. 

In  an  elaborate  note  to  Wennall  v.  Adney,  3  B.  & 
P.,  247,  the  earlier  cases,  including  Hawkes  v.  Saun- 
ders, are  collected  and  subjected  to  a  critical  and  dis- 
criminating examination.  It  is  there  observed,  that  Lord 
Mansfield  "used  the  term  moral  obligation  not  as  expressive  of 
any  vague  and  undefined  claim  arising  from  nearness  of  relation- 
ship, but  of  those  imperative  duties  which  would  be  enforceable  by 
law,  were  it  not  for  some  positive  rule,  which,  with  a  view  to  general 
benefit,  exempts  the  party  in  that  instance  from  legal  liability."    The* 
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justice  of  this  observation  is  apparent  from  the  cases  stated  by  the 
Chief  Justice  as  illustrations  of  the  application  of  the  doctrine.  He 
enumerates  promises  to  pay  debts,  the  recovery  of  which  is  barred 
by  the  statute  of  limitations — a  promise  by  a  man  after  he  becomes 
of  age  to  pay  a  just  debt  contracted  during  minority,  but  not  for 
necessaries ;  a  promise  by  a  bankrupt  after  his  certificate  to  pay  his 
debts  in  full ;  and  a  promise  to  perform  a  secret  trust,  or  a  trust  void 
for  want  of  writing  by  the  statute  of  frauds.  In  each  of  these  in- 
stances there  was,  originally,  a  consideration  of  benefit  to  the 
promisor,  from  which  a  promise  would  have  been  implied  capable 
of  legal  enforcement,  if  some  statutory  provision  or  positive  rule  of 
law  had  not  debarred  the  party  from  legal  remedy.  Indeed,  in  the 
case  then  in  hand,  which  was  an  action  on  a  promise  by  an  executrix, 
into  whose  hands  assets  had  come,  more  than  sufficient  to  pay  debts 
and  legacies,  to  pay  the  plaintiff  his  legacy,  the  defendant  had  re- 
ceived a  consideration  with  respect  to  which  a  remedy  might  have 
been  had  by  action,  were  it  not  for  a  technical  rule  of  law. 

In  the  note  above  referred  to,  the  conclusion  is  arrived  at  from 
an  examination  of  all  the  cases,  that  "an  express  promise  can  only 
revive  a  precedent  good  consideration,  which  might  have  been  en- 
forced at  law  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law,  but  can  give  no  original 
right  of  action,  if  the  obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision." 

The  principle  thus  enunciated  was  approved  by  Lord  Denman  in 
Eastwood  V.  Kenyon,  11  A.  &  E.,  438,  and  adopted  by  the  judges  of 
the  Queen's  Bench  in  Beaumont  v.  Reeve,,  8  Q.  B.,  486,  and  may 
now  be  considered  as  the  settled  law  in  the  English  Courts.  It  has 
also  been  approved  and  made  the  basis  of  judicial  decision  quite 
generally  by  the  courts  in  this  country.  Smith  v.  Ware,  13  Johns, 
258;  Ehle  V.  Judson,  25  Wend.,  97;  Geer  v.  Archer,  2  Barb.,  420; 
Mills  V.  Wyman,  3  Pick,  207 ;  Dodge  v.  Adams,  19  Pick,  429 ;  Whca- 
ton  V.  Wilmarth,  13  Mete,  422;  Cook  v.  Bradley,  7  Conn.,  57.  In 
Mills  V.  Wyman,  the  promise  sued  on  was  by  a  father  to  pay  ex- 
penses which  had  been  incurred  in  relieving  his  son,  of  full  age, 
who  had  been  suddenly  taken  sick  among  strangers.  And  in  Cook 
V.  Bradley  the  action  was  on  a  promise  by  a  son,  who  was  in  affluent 
circumstances,  to  pay  for  necessaries  which  had  previously  been 
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furnished  to  his  father,  who  was  indigent,  and  in  need  of  relief. 
In  both  cases  the  moral  duty  was  recognized,  but  was  held  not  to  be 
a  sufficient  consideration  to  give  validity  to  a  subsequent  promise. 
In  Dodge  v.  Adams,  the  moral  obligation  of  a  father  to  support  his 
children  was  directly  held  not  to  be  a  sufficient  consideration  for  a 
subsequent  promise  to  pay  for  the  board  of  his  minor  children,  who 
had  been  taken  from  his  house  without  his  consent. 

In  Briggs  v.  Sutton,  Spencer,  582,  Carpenter,  J.,  gives  his  un- 
qualified approbation  to. the  rule  above  extracted  from  the  note  to 
Wennall  v.  Adney,  and  it  may  now  be  considered  as  the  settled  law, 
established  on  principle  and  authority,  that  a  mere  moral  obligation, 
or  duty  as  an  executed  -consideration,  is  not  a  sufficient  consideration 
to  support  a  subsequent  express  promise.  If  services  be  rendered, 
at  the  request  of  the  promisor,  which  are  for  the  benefit  of  a  third 
party,  towards  whom  the  promisor  owes  only  moral  duties,  they 
may  be  recovered  for.  In  such  cases,  ttie  precedent  request  and  ser- 
\  vices  rendered  in  compliance  therewith,  afford  a  consideration  from 
which  a  promise  to  pay  would  be  implied,  or  such  as  is  needed  to 
uphold  an  express  promise.  But  where  the  duty  is  one  of  moral  ob- 
ligation only,  and  the  service  is  rendered  without  a  previous  request, 
a  subsequent  promise  to  pay  is  without  the  consideration  which  is 
necessary  to  the  validity  of  a  contract. 

The  cases  are  collected  and  commented  on  in  i  Chitty  on  Con- 
tracts, nth  Am.  ed.,  52-60;  i  Smith's  leading  Cases  268,  note  to 
Lampleight  v.  Brathwait ;  and  in  i  Parsons  on  Contracts  432. 

The  judgment  should  be  reversed. 
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CHAPTER  111. 

Th^  Chiu)'s  Earnings  and  his  Emancipation. 

OSBORN  V.  AELEN. 

Supreme  Court.    26  Law,  388. 

The  Chief  Justice  [Honorable  Henry  W.  Green].  This  ac 
tion  was  commenced  in  the  court  for  the  trial  of  small  causes,  by 
.Rebecca  Cottrell,  against  Osborn,  the  plaintiff  in  error,  to  recover 
compensation  for  the  work  and  labor  of  her  son,  an  infant,  done 
and  performed  for  the  defendant  below,  and  at  his  request.  On  the 
trial  of  the  appeal  before  the  Middlesex  Pleas,  a  motion  made  to 
non-suit  the  plaintiff  was  denied  by  the  courts  The  judgment  of  the 
Common  Pleas,  having  been  removed  by  certiorari  to  the  Middlesex 
Circuit,  was  there  affirmed.  A  reversal  is  now  asked,  on  the  ground 
that  the  Court  of  Common  Pleas  erred  in  refusing  to  non-suit.. 

:|c     :|c     :|c 

The  second  reason  assigned  for  error  is,  that  an  action  cannot  be 
maintained  by  a  mother,  the  father  being  dead,  for  the  services  of  a 
minor  child.  It  appeared  in  evidence  that  the  minor  was  a  member 
of  his  mother's  family ;  that  for  ten  years  the  mother  had  had  the 
sole  charge  of  the  family ;  that  the  minor  worked  out  from  home, 
his  mother  receiving  his  wages,  and  that  his  washing  and  mending 
were  done  at  home. 

What  authority  by  the  laws  of  this  state,  has  a  mother  over  her 
minor  children  ?  The  right  is  not  regulated  by  statute.  It  rests  upon 
the  principles  of  the  common  law,  as  modified  and  moulded  by  our 
institutions  and  construed  and  applied  by  our  judicial  tribunals 
Blackstone,  in  a  parenthesis  consisting  of  a  single  line,  has  disposed 
of  the  subject,  by  stating  that  a  mother,  as  such,  is  entitled  to  no 
power,  but  only  to  reverence  and  respect,  i  Bla.  Com.  453.  And  this- 
doctrine  seems  to  have  been  adopted  and  applied  in  its  fullest  extent 
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by  some  of  the  American  courts.    Commonwealth  v.  Murray,  4  Bin.. 
(Pa.)  487,  5  Am.  Dec.  412. 

A  dissent  from  so  high  an  authority  certainly  should  not  be  ven- 
tured upon  without  the  support  of  clear  principle.  But  I  think  it 
will  be  found  that  the  proposition  is  not  consistent  with  the  prin- 
ciples of  natural  law,  with  the  rules  of  the  conunon  law.  or  with  the 
dictates  of  sound  public  policy. 

The  authority  and  rights  of  parents  over  their  children  result 
from  their  duties.  The  law  of  nature  acknowledges  no  other  foun- 
dation of  a  parent's  right  over  his  children  besides  his  duty  toward 
them.  Paley's  Mor.  Phil.,  book  3,  ch.  10.  The  authority  is  given 
them  partly  to  enable  the  parent  to  perform  his  duty,  partly  as  a 
recompense  for  his  care  and  trouble  in  the  faithful  discharge  of  it 
I  Bla.  Com.,  452. 

The  duties  of  parents  to  their  children,  by  the  law  of  nature,  rest 
equally  upon  both.  It  is  the  duty  alike  of  each  parent  to  maintain, 
protect  and  educate  their  children.  Puffendorf's  Laws  of  N.,  book 
4,  ch.  II ;  Paley's  Mor.  Phil.,  book  3,  ch.  9;  i  Bla.  Com.  446. 

If,  then,  the  rights  of  parents  result  from  their  duties,  their  duties 
being  the  same,  their  rights  must  be  the  same  also.  While  the  father 
is  living,  the  authority  of  the  mother,  for  obvious  reasons,  is  in  abey- 
ance. As  the  mother  herself  (says  Dr.  Paley)  owes  obedience  to  the 
father,  her  authority  must  submit  to  his.  In  a  competition,  therefore 
of  commands,  the  father  is  to  be  obeyed.  In  case  of  the  death  of  ei- 
ther, the  authority,  as  well  as  duty  of  both  parents,  devolves  upon 
the  survivor.    Mor.  Phil.,  book  3,  ch.  10. 

The  extent  of  this  natural  authority  of  parents  over  children  is 
the  subject  of  municipal  regulation,  and  has  greatly  varied  in  differ- 
ent ages  and  under  different  systems  of  laws.  It  has  undoubtedly 
been  greatly  modified  by  the  progress  of  intelligence  and  refinement 
by  the  diffusion  of  the  benign  principles  of  Christianity,  and  the 
consequent  elevation  of  the  female  sex.  The  ancient  Roman  laws 
gave  to  the  father  the  power  of  life  and  death  over  his  children.  I 
Bla.  Com.,  452.  The  mother  had  no  authority  over  her  children.  She 
could  have  none,  because  the  Roman  laws  subjected  women,  except 
they  were  under  the  cover  and  authority  of  a  husband,  to  a  perpetu- 
al eoiardianship.     Montesquieu's  Sp.  of  Laws,  book  7,  ch.  12. 

The  ereat  natural  duties  of  parents  to  their  children,  maintenance 
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protection  and  education,  are  all  recognized  at  common  law,  and  to 
some  extent  enforced  by  statute.  The  duties  of  protection  and  edu- 
cation are  left  by  our  law  to  rest  simply  where  the  law  of  nature  has 
placed  them.  It  recognizes  the  duty  as  belonging  to  both  parents., 
and  the  consequent  rights  and  obligations  resulting  from  them  are 
the  same.  A  mother,  as  well  as  the  father,  may  maintain  and  up- 
hold her  children  in  their  lawsuits  without  being  guilty  of  the  legal 
crime  of  maintaining  quarrels.  She  may  justify  an  assault  and  bat- 
tery in  defense  of  the  persons  of  her  children.  She  may  maintain  an 
action  for  the  seduction  of  her  daughter.  Coon  v.  Moffitt,  3  N.  J. 
Law,  583,  4  Am.  Dec,  392. 

And  in  the  absence  of  express  authority,  I  think  I  hazard  nothing 
in  saying  that  by  the  well-settled  law  of  this  state,  a  mother  is  not 
only  authorized,  but  bound,  the  father  being  dead,  to  exercise  au- 
thority over  her  children.  Upon  an  indictment  against  her  for  keep- 
ing a  disorderly  house,  it  would  be  no  answer  for  her  to  say  that 
her  daughters  were  licentious,  and  her  sons  profligate,  and  that  she 
could  not  govern  them.  The  law  imposes  upon  her  the  duty  of  re- 
straining and  governing  her  children;  and  to  this  end  it  confers 
upon  her  the  requisite  authority.  She,  as  well  as  the  father,  may  in- 
flict upon  her  children  moderate  chastisement.  If  not,  she  is  indict- 
able for  punishing  a  minor  child,  however  moderate  that  punish- 
ment may  be.  Such  an  indictment,  it  is  believed,  has  never  been 
sustained  in  this  state.  In  these  respects  there  is  n6  distinction  in 
our  law  between  the  authority  of  the  mother  and  that  of  the  father 
It  is  true  that  the  mother,  as  such,  has  during  the  life  of  the  father 
no  authority.  The  authority  is  by  the  law  vested  in  the  father  alone ; 
for  if  they  shared  the  authority  tho^e  might  be  omflicting  powers. 
When  the  mother  exercises  family  discipline,  living  the  father,  the 
law  presumes  it  to  be  done  by  his  direction  and  with  his  consent. 
Reeve's  Dom.  Rel.  ch.  11.  But  the  father  being  dead,  the  right  and 
the  duty  of  government,  and  the  requisite  authority  for  that  pur- 
pose, devolve  upon  the  mother.  Such,  we  have  seen,  is  the  clear 
principle  of  natural  law,  and  such  we  apprehend  to  be  the  law  of 
this  state:  a  rule  founded  not  only  upon  natural  law,  but  resting 
upon  the  dictates  of  public  pcdicy,  and  the  true  interest  of  society 

In  regard  to  the  maintenance  of  children,  the  only  obligation  ex- 
pressly imposed  by  law,  that  of  maintaining  poor  children  not  able 
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to  work,  rests  alike  upon  both  parents.  Nix.  Dig.,  614.,  §26;  i  Bla. 
Com.  448. 

There  is,  however,  this  distinction  recognized  by  the  authorities 
between  the  obligation  of  the  father  and  that  of  the  mother  to  main- 
tain their  infant  children,  viz,,  that  the  father  is  bound  to  maintain 
his  children  during  their  minority,  though  the  children  have  ample 
property  for  their  support,  while  no  such  obligation  rests  upon  the 
mother.  And  this  distinction  has  been  relied  on  as  showing  that  the 
mother  cannot  be  entitled  to  the  services  of  her  children.  But  a  sat- 
isfactory solution  of  the  distinction  may,  perhaps,  be  found  in  the 
respective  rights  of  husband  and  wife  in  regard  to  property,  and  in 
the  distribution  of  the  estate,  upon  the  death  of  the  father,  under 
the. rules  of  the  common  law. 

The  control  of  the  mother  over  the  person  and  services  of  her  in- 
fant children  is  more  restricted  than  that  of  the  father.  It  cannot  be 
exercised  during  the  life  of  the  father.  Her  right  may  be  determined 
by  her  marriage  or  by  the  appointment  of  a  guardian  for  his  chil- 
dren, either  by  the  will  of  the  father  or  by  authority  of  law.  But 
by  the  law  of  this  state,  while  she  remains  unmarried,  the  mother 
has  a  right  to  the  services  of  a  minor  child  for  whom  no  guardian 
has  been  appointed,  so  long,  at  least,  as  the  child  remains  under  her 
protection.  Within  these  limits,  the  right  of  the  mother  to  the  serv- 
ices of  her  children  is  the  same  as  that  enjoyed  by  the  father.  Such 
has  long  been  understood  to  be  the  well-settled  law  of  this  state.  It 
is  supported  by  principle,  and  sound  public  policy  requires  that  it 
should  not  be  disturbed. 

The  judgment  must  be  affirmed. 

In  Snedeker  v.  Everingham,  3  Dutch  143,  Haines,  J.,  said:  "That  parents 
are  bound  to  maintain  their  children,  and  are  entitled  to  their  services  dur- 
ing minority,  is  a  proposition  too  plain  to  be  denied.  The  law  considers 
the  child  as  the  servant  of  the  parent,  and  as  laboring  for  him,  although  in 
the  actual  employment  of  another.  The  wages  earned  belong  to,  and  may  be 
recovered  by  and  in  the  name  of  the  parent." 

Campbell  v.  Campbell,  11  Eq.,  272.  A  parent  may  emancipate  his  child  ex- 
pressly or  impliedly  to  receive  the  wages  of  his  own  skill  and  labor.  If  the 
parent  permits  the  child  to  leave  his  roof  and  provide  for  himself,  or,  if 
he  refuses  to  furnish  him  with  the  necessaries  of  life  so  as  to  compel  him  to 
seek  his  own  maintenance,  he  may  contract  for  his  own  labor  and  be  entitled 
to  receive  his  own  earnings.  A  payment,  under  such  circumstances,  to  the 
child  is  a  good  defense  to  any  claim  made  by  the  parent. 
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BROWN  V.  RAMSAY. 
Supreme  Court.    5  Dutch.  117. 
Certiorari  to  Hunterdon  Pleas. 

VVHELPiyEY,  J.  This  is  a  certiorari  to  the  Hunterdon  Pleas,  and 
brings  up  the  proceedings  in  an  appeal  from  the  court  for  the  trial 
of  small  causes.  The  first  reason  assigned  for  reversal  as  that  the 
demand  is  not  sufficient.  It  certainly  apprises  the  defendant  fairly 
of  the  whole  cause  of  action.  It  is  in  the  form  of  a  copy  of  ac- 
count. 

The  first  item  is  July  19th,  1853. 

To  seven  days'  work  done  by  his  son,  Jacob  Miller,  harvesting 
and  haying,  at  $1.25  per  day,  $8.75. 

This  is  a  good  charge.  A  father  may  charge  services  rendered 
by  his  son,  a  master  by  his  apprentice  or  hired  laborer,  and  charge 
for  it  as  done  by  him.    Qui  facit  per  aKum,  facit  per  se. 

The  state  of  demand  claims  for  work  done  by  plaintiflF,  by  his 
son.  If  he  can  recover  at  all  he  can  recover  on  this  demand.  To 
sustain  the  demand  he  must  prove  that  in  the  doing  the  work  he 
was  principal,  and  the  son  the  agent,  either  in  fact  or  in  law ;  either 
that  the  son  being  emancipated,  was  working  under  him  as  his  ser- 
vant, or  that  he  was  not  emancipated  or  incapable  of  emancipation. 

The  case  upon  the  trial  was  that  the  son  was  deaf  and  dumb  and 
over  forty  years  of  age;  that  he  had  lived  with  other  persons  be- 
sides his  father;  that  he  could  work  well,  had  no  education,  could 
not  read  or  speak,  made  himself  understood  by  signs ;  that  he  had 
no  idea  of  the  value  of  money,  and  could  not  take  care  of  himself. 
It  appeared,  also,  that  when  he  worked  for  other  people  he  had  been 
paid  for  his  labor  in  money  or  clothing ;  one  of  the  witnesses  swore 
that  he  was  imbecile. 

The  plaintiflF  did  not  claim  upon  the  trial  that  the  defendant  was 
liable  because  the  contract  for  the  labor  was  made  bv  him  with  the 
defendant,  but  because  the  labor  had  been  performed  by  Jacob  Mil- 
ler Ramsay,  his  son,  who  had  never  been  emancipated  by  him,  and 
was  legally  incapable  of  emancipation. 
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This  is  obviously  a  mixed  question  of  law  and  fact,  and  we  hav« 
no  right  to  review  the  decision  of  the  Common  Pleas  upon  the  facts ; 
our  only  inquiry  can  be,  did  they  mistake  or  misapply  the  law. 

If  there  was  evidence  before  them  upon  which  they  could  legally 
find  that  the  son  had  not  been  emancipated,  or  was  of  such  feeble 
intellect  as  to  be  incapable  of  emancipation,  we  cannot  reverse  the 
judgment  because  the  evidence  would  not  have  brought  us  to  the 
same  conclusion. 

The  Court  must  have  decided  that  the  son  was  non  compos  men- 
tis, incapable  of  taking  care  of  himself  or  of  making  any  valid  con- 
tract, and  as  such  is  still  sub  potestate  patris,  like  an  infant. 

The  right  of  a  father  to  the  services  of  his  sane  child  ceases  at 
twenty-one.  It  is  then  the  right  of  the  child  to  be  emancipated,  to 
be  thenceforth  its  own  master,  make  its  own  contracts,  and  receive 
into  its  own  hands  the  fruit  of  its  own  labor. 

But  arriving  at  the  age  of  twenty-one  is  not  ipso  facto  emancipa- 
tion. The  child  may  elect  still  to  remain  the  servant  of  its  father, 
to  abide  under  his  roof,  and  receive  sustenance  and  support  from 
him.  In  such  a  case  he  is  not  emancipated,  and  the  father  is  liable 
for  his  support  and  entitled  to  receive  his  earnings.  Overseers  of 
Alexandria  v.  Overseers  of  Bethlehem,  i  Harr.  122. 

This,  it  is  true,  was  a  settlement  case,  but  it  seems  to  me  that  the 
principles  upon  which  it  was  decided  rule  this  case. 

That  case  hold  distinctly  the  doctrine  that  attaining  the  age  of 
twenty-one  is  not  emancipation;  that  whether  it  is  so  or  not  is  a 
question  to  be  settled  by  the  circumstances  of  the  case ;  that  it  re- 
quires the  election  of  the  child  to  make  it  emancipation,  and  that  an 
idiot,  or  person  of  such  weak  mind  as  to  be  capable  of  making  the 
election,  is  not  emancipated,  and  cannot  be,  at  attaining  that  age,  so 
far  as  to  prevent  the  acquisition  of  a  derivative  settlement.  That 
case,  I  think,  was  rightly  decided. 

But  I  am  by  no  means  prepared  to  hold  that  an  imbecile  child 
over  twenty-one  years,  not  residing  with  his  father  and  supported 
by  him,  cannot  be  emancipated  by  the-act  of  the  father  turning  him 
out  of  his  family  and  from  the  shelter  of  his  roof,  and  refusing  to 
maintain  him.  so  far  as  to  enable  him  to  sue  for  his  own  wages.  In 
such  a  case  the  emancipation  would  be  complete  even  without  the 
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assent  of  the  child,  for  the  common  hiw  liability  of  the  father  to 
support  his  child  ceases  when  he  attams  his  majority;  he  is  no  long- 
er liable  because  of  the  infancy  of  the  child.  Mills  v.  Wyman^  3 
Pick.  207,  and  cases  there  cited;  Cook  v.  Bradley,  7  Conn.  57;  i 
Parsons  on  Con.  259. 

After  that  time  it  requires  either  the  express  or  tacit  assent  of  th» 
father  to  the  continuance  of  his  child  in  the  relation  of  his  uneman- 
cipated  servant.  That  servant  may  be  manifested  by  permitting  the 
child  to  remain  in  his  family  as  before,  supported  and  sustained  by 
him.  'The  female  children  of  many  parents  often  remain  in  this 
way  unemancipated  long  after  attaining  majority,  rendering  service 
to  the  father  and  supported  by  him,  and  for  such  services  so  ren- 
dered it  has  been  held  that  no  action  lies.  Ridgway  v.  English,  2 
Zab.  416. 

The  law  will  not  presume  any  change  in  the  existing  relation  oi 
parent  and  child  from  the  mere  fact  that  the  child  is  twenty-one. 
Whether  emancipation  has  taken  place  or  not  must  be  a  question  ot 
fact,  not  of  law. 

In  this  case  there  was  proof  before  the  court  that  the  child  had 
always  lived  with  and  been  supported  by  the  father,  although  he 
had  occasionally  worked  out  and  received  his  own  wages ;  but  the 
latter  fact  would  not  of  itself  prove  emancipation. 

Upon  the  evidence  before  them,  the  court  might  lawfully  decide 
that  the  relation  of  a  non-emancipated  child  still  subsisted,  and  we 
must  presume  they  did  so  decide. 

The  question  whether  when  a  non-emancipated  child  is  permitted 
by  his  parents  to  work  for  others,  and  receive  his  own  wages,  pay- 
ment to  him  will  not  be  sufficient  to  bar  the  father's  action,  does  not 
arise. 

The  defendant  did  not  set  up  any  such  payment  in  his  discharge. 
The  defence  was  not  payment  to  the  son,  but  that  the  father  had  no 
right  to  the  wages. 

The  judgment  of  the  Common  Pleas  must  be  affirmed. 


Digitized  by 


Google 


SNEDIKER  V.  EVERINGHAM.* 
Supreme  Court.   .3  Dutch.  143. 

In  error  to  the  Middlesex  Circuit. 

Catherine  Everingham  brought  an  action  against  the  executors  of 
Wilfiam  R.  Davison,  deceased,  to  recover  for  domestic  services 
performed  by  her  for  said  Davison  during  his  lifetime. 

When  the  plaintiff  was  about  fifteen  years  old.  her  mother  made 
an  agreement  with  Davison,  by  which  it  was  agreed  that  Catherine 
should  work  for  him  as  a  domestic  servant  for  six  shillings  per 
week,  for  the  first  year,  and  after  that  her  wages  were  to  be  in- 
creased, the  wages  to  be  paid  weekly.  In  pursuance  of  that  agree 
ment,  the  plaintiff  entered  into  the  service  of  Davison  October  i  ith 
1847,  ^"d  remained  there  until  February,  185 1.  About  four  years 
after  she  left,  this  suit  was  brought  to  recover  her  wages. 

The  cause  was  tried  at  the  Middlesex  Circuit,  at  December  Term 
1856.  On  the  trial,  the  above  appeared  in  evidence,  and  it  was  also 
proved  that  it  was  not  customary  for  domestics  to  give  receipts  for 
their  wages.  After  the  evidence  for  the  plaintiff  was  closed,  the  de- 
fendant's counsel  moved  for  a  non-suit,  which  motion  was  over- 
ruled. The  case  was  given  to  the  jury,  and  a  verdict  was  renderecl 
for  the  plaintiff.  The  defendant's  counsel  excepted  to  the  ruling  of 
the  court  in  refusing  to  non-suit,  and  also  to  the  charge  to  the  jury. 
Bills  of  exception  were  allowed  and  sealed,  and  a  writ  of  error 
brought.  The  points  raised  by  the  bills  of  exception  appear  in  the 
opinions  delivered  in  this  court. 

The  Chief  Justi;ce. 

As  the  facts  appear  upon  the  face  of  the  bill  of  exceptions,  they 
certainly  present  a  strong  case  of  presiunptive  evidence  of  payment 
upon  which  a  jurjj,  in  the  absence  of  all  rebutting  testimony,  might 
safely  have  rendered  a  verdict  for  the  defendant.  It  was  a  con- 
tract for  domestic  service,  the  wages  to  be  paid  weekly.  The  ser- 
vice continued  four  years.  No  claim  for  wages  appears  to  have 
been  made  until  four  years  after  the  expiration  of  the  term  of  scr- 


*  Part  of  the  opinion  is  omitted. 
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vice,  nor  until  after  the  death  of  the  master.  These  facts,  if  there 
were  no  rebutting  or  explanatory  circumstances  shown  upon  the 
trial,  might,  perhaps,  have  wai;ranted  the  granting  of  a  new  trial., 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 
The  third  error  assigned  is,  that  the  suit  should  have  been  brought 
in  the  name  of  the  mother,  and  not  of  the  child.  The  contract  hav- 
ing been  made  by  the  mother  for  the  services  of  a  minor  child,  to 
which  the  mother  was  legally  entitled  during  its  minority,  the  right 
of  action,  it  is  insisted,  is  in  the  mother  alone.  The  proof  is,  that 
the  mother  made  the  contract  with  the  defendant  for  the  benefit  of 
the  plaintiff;  that  the  defendant,  by  the  terms  of  the  agreement 
was  to  pay  the  wages  to  the  plaintiff,  not  to  the  mother.  The  daugh- 
ter always  acted  solely  for  herself ;  the  mother*  never  received  any 
of  her  wages.  The  contract  being  made  by  the  mother  with  a  third 
person,  authorizing  him  to  employ  and  pay  the  child  herself  for  her 
services,  was  virtually  an  act  of  emancipation,  and  entitled  the  child 
to  recover  in  her  own  name  for  the  services  thus  rendered.  Corey 
v.  Corey,  19  Pick.  ±g ;  Shute  v.  Dorr,  5  Wend.  204 ;  Burlingame  v 
Burlingame,  7  Cowen  92;  Canovar  v.  Cooper,  3  Barb.  115;  Voor 
hees  V.  Wait,  3  Green  343. 

The  child  being  emancipated,  the  consideration  for  the  promise  of 
the  defendant  moved  from  the  child,  not  from  the  mother.  The 
mother  was  the  mere  agent  of  the  child  in  making  the  contract — 
the  legal  interest,  and  consequently  the  right  of  action,  being  in  the 
child.  I  Bos.  &  Pul.,  102;  Brown  on  Actions,  103;  i  Chit.  PI.  (7th 
ed.),  2,  note  2;  Ibid.,  4. 

Had  the  contract  between  the  mother  and  the  defendant  been  that 
the  wages  of  the  child  should  be  paid  to  the  mother,  or  had  the  con- 
tract been  general,  without  specifying  to  whom  the  wages  should  be 
paid,  or  without  any  ac  tor  declaration  on  the  part  of  the  parent 
evincing  an  intent  to  emancipate  the  child,  the  right  of  action  would 
clearly  have  been  with  the  parent  alone.  The  case  is  totally  altered 
by  the  terms  of  the  special  contract. 

The  judgment  should  be  affirmed. 

Porch  V.  Fries,  3  C.  E.  Greene,  204.  The  powers  of  the  guardian  of  an 
infant  female  cease  by  her  marriage,  being  incompatible  with  the  rights  of 
her  husband.  From  the  marriage  her  husband  is  in  the  place  of  guardian 
of  herself  and  her  property. 
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CHAPTER  IV. 

IW<]SGITIMACY. 

/ 

FRIESNER  V.  SYMONDS.  * 

Orphan's  Court.    20  Atl,  257. 

On  application  for  letters  of  guardianship.  Heard  on  petition 
answer,  and  proofs  taken  in  open  court. 

Van  Fleet,  Vice-Ordinary.  This  is  an  application  for  letters 
of  guardianship.  Joshua  Friesner  is  the  applicant,  and  the  subject 
of  his  application  is  a  female  child,  less  than  nine  months  old,  bom 
of  the  body  of  his  daughter  Celia.  The  child  was  bom  on  the  17th 
day  of  November.  1889,  and  its  mother  died  on  the  30th  day  of  the 
same  month.  The  child  is  now,  and  has  been  since  the  death  of  its 
mother,  in  the  custody  of  the  applicant.  The  application  is  resisted 
by  Morris  Sjnnonds.  He  claims  to  have  been  the  husband  of  the 
child's  mother,  and  also  that  the  child  was  bom  in  lawful  wedlock 
and  hence  insists  that,  as  the  child  is  without  property  or  estate  of 
any  kind,  this  court  has  no  authority  to  appoint  a  gtrardian  for  it. 

The  law  is  settled  that  the  ordinary  has  no  power  to  appoint  a 
guardian  of  an  infant  whose  father  is  living,  unless  the  infant  holds 
property  in  its  own  right.  Prior  to  the  passage  of  the  statute  of 
1843,  ^<^w  the  thirty-eighth  section  of  the  orphan's  court  act,  (Re- 
vision, 760,)  Gov.  Williamson,  sitting  as  ordinary,  decided  that  the 
ordinary  had  no  power  to  appoint  a  guardian  of  an  infant  during 
the  life-time  of  its  father,  and  also  that  such  power  could  not  be 
conferred  by  the  consent  of  its  father.  This  decision  was  followed 
by  Ordinary  GrEEn  in  Morris  v.  Morris,  15  N.  J.  Eq.,  239,  240,  and"^ 
afterwards  received  the  approval  of  the  Court  of  Errors  and  Ap- 
peals, in  Graham  v.  Houghtalin,  30  N.  J.  Law,  552-569.  The  sta 
tute  of  1843  increases  the  jurisdiction  of  the  ordinary  in  one  catc 
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only.  It  gives  him  power  to  appoint  a  guardian  of  an  infant  during 
the  life  of  its  father,  provided  the  infant  has  an  estate,  but  not  oth- 
erwise. There  are  its  words :  "If  any  minor  shall  become  seised  or 
possessed  or,  or  be  entitled  to,  any  real  or  personal  estate  in  the 
life-time  of  the  father  of  such  minor,  the  ordinary  *  *  *  may  ap- 
point the  father  or  other  suitable  person  guardian  of  the  estate  of 
such  minor."  Revision.  760.  This  being  the  state  of  the  law,  it  is 
clear  that,  if  the  child  is  legitmate,  and  without  property,  and  Sy- 
monds  is  its  father,  this  court  is  without  power  to  appoint  a  guar- 
dian fdr  it.  The  legitimacy  of  the  child  is,  however,  disputed,  and 
the  first  question  presented  for  decision  is  whether  it  is  legitmate 
or  not.  My  conclusion  is  that  the  subject  cJf  this  application  is  il- 
legitimate. 

This  result  makes  it  necessary  to  decide  another  question,  namely, 
has  the  ordinary  power  to  appoint  a  guardian  of  a  bastard  whose 
mother  is  dead?  In  other  words,  is  a  bastard  whose  mother  is 
dead  an  orphan?  The  jurisdiction  of  the  ordinary  to  appoint  guar- 
dians is,  as  has  already  been  shown,  limited.  His  power  is  limited  to 
the  appointment  of  guardians  for  minors  who  are  orphans,  except 
in  one  case,  and  that  is  where  a  minor  whose  father  is  living,  has  an 
estate ;  and  in  such  case  the  appointment  will  extend  only  to  the  es- 
tate of  the  minor  and  not  his  person.  An  orphan  is  a  minor  who 
has  lost  one  or  both  of  his  parents.  This  is  the  definition  given  by 
both  Bouvier  and  Webster.  But,  according  to  the  rule  prevailing 
in  this  state,  it  would  seem  that  a  minor  is  not  an  orphan  unless  his 
father  is  dead.  In  legal  theory  a  bastard  is  without  parents.  He  is 
nulHus  filitis, —  the  so^i  of  no  one.  In  the  language  of  Chief  Jus- 
tice Parsons,  in  Wright  v.  Wright,  2  Mass.  ioq,  iio,  "in  legal  con- 
templation a  bastard  is  generally  considered  the  Relative  of  no  one." 
By  the  common  law  he  is  of  the  blood  of  no  one.  and  for  that  rea- 
son is  incapable  of  taking  property  by  descent  or  as  next  of  kin.  But, 
while  this  is  so,  the  law,  from  a  very  early  day.  has  recognized  the 
mother  of  a  bastard  as  its  natural  guardian,  and  as  such  has  imposed 
upon  her  the  duty  of  its  maintenance,  and  given  her  a  right  to  its 
custody,  and  to  its  services.  Wright  v.  Wright,  supra;  People  v. 
Landt,  2  Johns.  375 ;  Somerset  v.  Dighton,  12  Mass.  383-387;  Peter- 
sham V.  Dana,  Id.  429-433;  People  v.  Kling,  6  Barb.  366,  367-;  Rob- 
alina  v.  Armstrong,  15  Barb.  247;  People  v.  Mitchell,  44  Barb.  245- 
249.    In  this  state  we  have  gone  further.    By  statute  we  have  recog- 


Digitized  by 


Google 


Dayton  v.  Adkisson  375 

nized  that  a  tie  of  blood  e;cists  between  the  mother  and  her  illegit- 
imate offspring.  Our  statute  of  distribution  directs  that  if  she  dies 
without  leaving  a  husband,  and  leaving  no  lawful  issue,  the  whole 
surplusage  of  her  personal  estate  shall  be  paid  to  her  illegitimate 
child  or  children,  and  that  if  any  illegitimate  person  shall  die  intes- 
tate and  unmarried,  and  leave  no  lawful  issue,  the  whole  surplusage 
of  his  or  her  personal  estate  shall  be  paid  over  to  his  or  her  mother. 
Revision,  p.  785,  §  147.  Another  statute  declares  that  when  any  ille- 
gitimate person  shall  die  seized  of  land  in  his  or  her  own  right,  in 
fee-simple,  without  devising  the  same,  and  without  leaving  lawful 
issue,  the  inheritance  shall  go  to  his  or  her  mother,  subject,  however, 
to  the  right  of  the  tenant  in  dower  or  by  the  curtesy,  if  there  be  one. 
Id.  p.  1299,  §  I.  These  statutes  establish  the  relation  of  parent  and 
child  between  a  mother  and  her  illegitimate  offspring.  On  the  death 
of  the  mother  of  such  a  child  it  is  clear,  I  think,  that  the  child,  by 
force  of  our  laws,  becomes  an  orphan.  Letters  of  guardianship 
will  be  granted  to  the  applicant. 

♦  Part  of  the  opinion  is  omitted. 


DAYTON  V.  ADKISSON. 
Chancery.    45  Eq.,  603 ;  17  Atl.,  964. 

On  final  hearing  on  pleadings  and  proofs  taken  before  the  court. 

This  is  a  bill  in  the  nature  of  an  interpleader  by  the  heir  at  law 
of  a  devisee  in  trust  of  real  estate,  asking  for  direction  to  whom  he 
shall  convey  the  trust  estate.  Perry  Adkisson,  the  testator  and  de- 
visor, was  lost  at  sea  in  or  about  the  year  1875.  He  left  two  chil- 
dren, twins,  John  Wesley  Adkisson  ana  Margaret  Ann  Adkisson, 
aged  about  five  years,  the  children  of  a  woman  with  whom  he  had 
been  cohabiting.  John  Wesley  Adkisson  died  in  1876,  and  the  moth- 
er in  February,  1877.  The  testator  and  the  mother  lived 
together  apparently  as  man  and  wife  in  one  house  in  a 
court  in  the  rear  of  No.  825  Carpenter  Street,  in  the  city  of  Phil- 
adelphia, for  about  10  years  previous  to  his  being  lost  at  sea,  and  in 
that  house  the  twins  were  bom  in  or  about  the  year  i86q  or  1870. 
She  had  been  the  widow  of  a  soldier,  and  as  such  entitled  to  a  pen- 
sion during  her  widowhood.    The  will  is  dated  May  27,  1872,  and 
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the  body  of  it  is  in  these  words :  "I  hereby  constitute  and  appoint 
James  B.  Dayton  executor  of  this  my  last  will  and  testament,  and 
guardian  of  my  two  children.  John  Wesley  and  Margaret  Ann, 
children  begotten  by  me  on  one  Eliza  C.  Price,  widow.  I  give  and 
devise  and  bequeath  all  my  messuages,  lands  and  tenements  in  the 
city  of  Camden,  and  state  of  New  Jersey,  to  James  B.  Dayton  his 
heirs  and  assigns,  with  full  power  to  sell  and  convey  the  same  by 
good  and  sufficient  deed  of  conveyance,  whenever  in  his  opinion  it 
shall  be  for  the  benefit  of  my  children  so  to  do,  and  the  rents  or  in- 
terest moneys  from  the  same  to  devote  to  the  education  of  my  said 
children  christened  John  Wesley  Adkisson  and  Margaret  Ann  Ad- 
kisson,  until  they -arrive  to  twenty-one  years  of  age,  and  then  my 
executor  is  directed  to  convey  to  the  said  Margaret  Ann  my  frame 
house  on  Division  Street  in  the  city  of  Camden,  and  to  the  said 
John  Wesley  my  brick  house  on  Locust  Street,  in  said  city,  or  the 
proceeds  of  the  same,  if  it  should  have  been  deemed  expedient  to 
sell  the  same,  to  the  children  named."  Mrs.  Price  (or  Adkisson) 
left  one  sister  (Rachael  Dill,  who.  in  the  absence  of  Intimate  off- 
spring, would  be  her  only  heir  at  law.  The  executor  died  in  1886, 
leaving  the  complainant  his  heir  at  law.  The  bill  was  originally 
framed  upon  the  supposition  that  if  the  children  were  bastards  the 
mother  would  inherit  the  land  of  her  deceased  son  John  Wesley  un- 
der the  act  of  March  9,  1877,  (Revision,  1299),  and  Rachael  Dill 
was  accordingly  made  a  party;  but  when  it  appeared,  early  in  the 
hearing,  that  both  mother  and  child  died  before  that  act  was  passed, 
Miss  Dill's  counsel  abandoned  all  claim  on  her  behalf,  and  at  the 
suggestion  of  the  court  the  bill  was  amended,  and  the  attorney  gen- 
eral was  brought  in,  and  appeared  personally  in  court,  and  was  con- 
tent to  submit  to  such  decree  as  the  court  might  see  -fit  to  make. 

Pitney,  V.  C,  (after  stating  the  facts  as  above.)  The  question 
is  to  whom  shall  the  trustee  convey  the  lot  which  by  the  will  he  was 
directed  to  convey  to  John  Wesley  Adkisson  ?  The  sister,  Margaret 
Ann  Adkisson,  (now  by  marriage  Gibson,)  claims  it  on  three 
grounds:  First.  She  claims  that  the  proofs  show  that  her  father 
and  mother  were  married,  and  that  she  and  her  brother  were  born 
in  wedlock ;  and  she  accounts  for  the  language  in  her  father's  will 
by  the  fact  that  her  mother  was  entitled  to  a  pension  during  her 
widowhood,  and  desired  the  marriage  to  be  concealed  in  order  to 
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enable  her  to  continue  to  draw  her  pension.  Second,  She  insists 
that,  if  the  proof  fails  to  show  a  marriage  before  the  birth  of  the 
twins,  it  is  yet  ample  to  show  one  to  have  taken  place  at  some  period 
during  the  cohabitation;  and  that  as  her  father  and  mother  were 
domiciled  in  Pennsylvania,  and  the  twins  were  bom  there,  such 
marriage,  though  it  may  have  taken  place  subsequent  to  the  birth  of 
the  children,  was  sufficient  under  the  statute  of  Pennsylvania  of 
May  14,  1857,  (P.  L.  507;  Brightly,  Purd.  Dig.,  1873,  p.  1004, 
§  9,)  which  provides  that,  "in  any  and  every  case  where  the  father 
and  mother  of  an  illegitimate  child  shall  enter  into  the  bonds  of  law- 
ful wedlock  and  cohabit,  such  child  or  children  shall  thereby  become 
legitimated,  and  enjoy  all  the  rights  and  privileges  as  if  they  had 
been  born  during  the  wedlock  of  their  parents,"  to  render  the  twins 
legitimate;  and,  if  legitimate  in  Pennsylvania,  they  are  also  l^iti- 
mate  in  New  Jersey,  and  competent  to  inherit  from  each  other. 
Third.  That,  as  she  is  the  twin  sister  of  her  deceased  brother,  she 
is  his  sister  of  the  whole  blood,  and  as  such  answers  the  descriptioi 
of  the  heir  of  a  person  dying,  without  descendants  under  the  sec- 
ond section  of  our  statute  of  descents. 

The  evidence,  though  somewhat  conflicting,  satisfies  me  that  a 
marriage  ceremony  actually  took  place  at  some  time  between  the 
testator  and  the  woman  he  names  in  his  will  as  "one  Eliza  C.  Price, 
widow."  The  only  difficulty  I  have  is  as  to  when  it  took  place, — 
whether  before  or  after  the  birth  of  the  children.  But  for  the  lan- 
guage of  the  will  I  should  have  concluded  that  they  were  married 
at  the  time  they  went  to  live  in  the  house  in  the  court  at  the  rear  of 
No.  825  Carpenter  Street,  Philadelphia,  where  they  lived  when  the 
twins  were  born,  and  continued  to  live  until  their  respective  deaths. 
The  evidence  is  clear  that  they  lived  there  together  as  a  man  and 
wife  would  do.  The  woman  went  by  the  name  of  Mrs.  Adkisson. 
The  testator  directed  a  neighboring  groceryman  to  give  her  credit 
as  his  wife  during  his  absence  on  his  periodical  voyages  to  sea.  He 
supported  the  family  in  the  ordinary  way,  including  two  of  her  chil- 
dren by  her  former  connections.  He  frequently  expressed  regret 
that  he  had  married  her,  and  one  witness  (Harmon)  swears  that 
he  saw  a  marriage  certificate  framed  and  hung  up  in  the  room  oc- 
cupied by  the  parties.  He  says  it  was  an  ordinary  printed  blank 
marriage  certificate,  filled  up,  apd  that  it  contained  the  names  in 
writing  of  Perry  Adkisson  and  Elizabeth  Price,  and  was  signed  by 


Digitized  by 


Google 


378  Cases  on  Domestic  Relations 

one  "Hardy,  (or  Harding,)  minister  of  the  gospel,"  and  that  there 
was  such  a  minister  at  that  time  in  the  neighborhood,  who  is  since 
deceased.  Criticism  was  made  on  this  man's  evidence,  on  the  ground 
that  other  witnesses  who  visited  the  house  did  not  see  the  certificate, 
especially  the  sister  and  relatives  of  the  woman  Price  or  Adkisson. 
But  it  did  not  appear  that  these  last  witnesses  could  read.  They  did 
appear  to  be  illiterate.  I  observed  the  witness  Harmon  carefully 
while  giving  his  testimony,  and  was  impressed  with  his  apparent 
truthfulness,  and  I  feel  constrained  to  give  credit  to  his  evidence  in 
this  respect.  The  non-production  of  the  certificate  was  accounted 
for  by  the  circumstance  that  the  surviving  twin  was  only  about 
seven  years  of  age  at  the  time  of  her  mother's  death,  and  the  few 
household  effects  of  the  family  were  taken  by  an  older  half-sister, 
the  issue  of  a  previous  connection  of  the  mother,  which  half-sister, 
has  since  died  in  the  alms-house.  Margaret  herself  was  taken  away 
from  her  mother's  friends,  brought  ovei-  into  New  Jersey,  and  tak- 
en care  of  by  Mr.  Dayton,  by  being  bound  out  to  a  farmer. 

It  does  not  appear  to  how  late  a  date  the  mother  continued  to 
draw  her  pension ;  but  Miss  Dill  swears  she  went  to  the  pension  of- 
fice after  her  sister's  death,  and  drew  the  arrearages  of  the  pension 
— she  did  not  say  how  much — due  at  her  death.  Miss  Dill,  and  the 
other  relatives  of  the  mother,  lived  in  a  part  of  the  city  distant  from 
Carpenter  Court,  and  did  not  often  visit  there.  They  testified  that 
the  mother  was  known  in  their  circle  as  Mrs.  Price,  and  that  she  de- 
nied her  marriage  to  Adkisson,  saying  she  would  not  marry  and 
give  up  her  pension.  This  evidence,  however,  was  given  when  it 
was  supposed  that  if  there  was  no  marriage  Miss  Dill  would  ac- 
quire the  lot  in  question  as  the  heir  of  her  sister  under  the  act  of 
1877.  But  I  deem  it  unnecessary  to  determine  the  question  of  fact 
whether  the  marriage,  which  I  am  satisfied  did  take  place,  was  prior 
or  subsequent  to  the  birth  of  the  children,  since  it  is  clear  from  the 
evidence  that  the  parties  were  domiciled  in  Pennsylvania,  where  the 
children  were  bom,  and  continued  to  live  in  that  state  until  they 
died,  and  that  they  were  there  married,  and  hence  the  children  were 
rendered  legitimate  by  the  Pennsylvania  act  of  1857,  and,  being  le- 
gitimate there,  ^re,  in  my  opinion,  legitimate  in  this  state ;  and  there- 
fore the  surviving  sister.  Margaret  Ann  Adkisson,  is  entitled  to  the 
lot  in  question  as  the  heir  of  her  deceased  brother. 

I  do  not  deem  it  worth  while  to  state  at  any  considerable  length 
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the  grounds  upon  which  I  reach  this  conclusion.  They  are  stated 
elsewhere  much  better  than  I  could  state  them.  The  question  in- 
volved was  elaborately  discussed  in  England  in  Doe  v.  Vardill,  5 
Bam.  &  C.  438;  same  case,  sub  nom.  Birtwhistle  v.  Vardill,  2  Clark 
&  F.  571,  7  Clark  &  F.  895 ;  ip  New  York  in  Miller  v.  Miller,  91  N. 
Y.,  315 ;  and  in  Massachusetts  in  Ross  v.  Ross,  129  Mass.,  243.  In 
the  latter  case  Chief  Justice  Gray  cites  and  comments  upon  every 
case  up  to  that  date,  (1880,)  and,  after  an  exhaustive  discussion 
of  the  whole  subject,  comes  to  the  conclusion  that  the  particular 
reasons  that  influenced  the  English  court  in  holding  in  Doe  v.  Var- 
dill that  an  heir  to  land  in  England  must  be  actually  bom  in  wedlock 
do  not  apply  in  this  country ;  and  that  a  person  declared  to  be  a  le- 
gitimate child  of  another  by  the  law  of  the  state  of  the  domicik 
must  be  held  to  have  all  the  rights  of  a  legitimate  child  wherever  he 
goes.  The  Court  of  Appeals  of  New  York  in  1883,  in  the  case  above 
cited,  came  to  the  same  conclusion  in  a  case  where  a  son  born  out 
of  wedlock  in  Germany  was  legitimized  by  the  subsequent  marriage 
and  cohabitation  of  his  parents  in  Pennsylvania  by  force  of  the 
same  statute  above  quoted,  and  held  such  son  entitled  to  inherit 
lands  in  New  York.  The  result  in  these  cases  has  the  support  of 
Judge  Story  in  his  Conflict  of  Laws  (section  93  et  seq.;)  of  Dr. 
Wharton  in  his  work  on  the  same  subject,  (section  240  et  seq,;) 
and  of  Professor  Parson  in  2  Pars.  Cont.  (sth  Ed.)  600.  An  ex- 
amination of  these  cases  will  show  that  the  contrary  result  in  Eng- 
land was  attempted  to  be  justified  by  the  language  of  the  statute, 
so  called,  of  Merton,  (20  Hen.  III.  c.  9,)  which  it  was  claimed  neg- 
atively enacted  that  the  English  heir  must  be  bom  in  lawful  wed- 
lock. Lord  Brougham  in  2  Clark  &  F.,  and  again  in  7  Clark  &  F., 
combats  this  position  with  arguments  that  the  courts  of  New  York 
and  Massachusetts  seemed  to  think  unanswerable,  and  they  ap- 
pear so  to  me.  And  see  the  strictures  upon  the  result  of  the  English 
decision  in  the  judgment  of  Lord  Justice  James  in  Goodman*s  Trusts, 
L.  R.  17  Ch.  Div.  296-298.  The  English  judges  in  Doe  v.  Vardill 
did  not  deny,  but  admitted,  that  the  eflfect  of  the  Scotch  marriage 
in  that  case  was  to  legitimize  the  previous  bom  issue,  and  that,  be- 
ing legitimate  in  Scotland,  the  country  of  his  domicile,  he  was  also 
legitimate  in  England.  But  they  held,  as  before  stated,  that  a  per- 
son who  inherits  land  in  England  must  not  only  be  legitimate,  but 
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must  have  been  actually  bom  in  wedlock.  129  Mass.  252,  254;  91 
N.  Y.  321,  322. 

It  IS  worthy  of  remark  that  the  famous  statute  of  Merton  (20 
Hen.  III.  c.  9)  is  in  fact  not  a  statute,  but  a  mere  entry  on  the  min- 
utes of  parliament  of  a  refusal  by  the  English  lords  to  assimilate 
the  laws  of  England  to  that  of  the  other  civilized  countries,  by  af- 
firmatively declaring  that  the  marriage  of  the  parents  subsequent  to 
the  birth  rendered  the  child  legitimate.  An  equivalent  of  this  sta- 
tute of  Merton  was  enacted  in  Pennsylvania,  (Purd.  Dig.  9th  Ed 
565 ;  P.  L.  1833,  p.  318;  see  Report  of  Judges,  3  Bin.  S95-6oo;)  and 
while  in  force  produced  the  decision  in  Smith  v.  Derr,  34  Pa.  St. 
126,  the  hardship  of  which  probably  led  to  the  passage  of  the  law  of 
1857,  above  quoted.  I  am  unable  to  find,  among  our  statutes,  any 
enactment  equivalent  to  the  statute,  so  called,  of  Merton,  and  I 
think  that  public  policy  at  this  date  favors  the  adoption  of  the  rule 
which  I  have  concluded  to  apply  in  this  case,  and  that  that  rule  is 
supported  by  the  weight  of  authority  in  this  country.  Statutes  sim- 
ilar to  that  in  Pennsylvania  exist  in  many,  if  not  most,  of  our  sis- 
ter states ;  and  also  statutes  which  provide,  as  our  own  does,  for  the 
adoption  of  children  by  legal  proceedings.  Many  persons  come  to 
reside  among  us  from  neighboring  states,  and  from  those  countries 
of  Europe  governed  by  the  civil-law  system,  and  bring  with  them 
children  whom  they  suppose  to  be  their  lawful  heirs  for  all  purpos- 
es, but  who  would  be  denied  the  right  of  heirs  as  to  real  estate  by 
the  rule  adopted  in  England  in  Doe  v.  Vardill,  while,  as  to  personal 
property,  they  would  be  lawful  next  of  kin.  I  do  not  think  such  a 
state  of  the  law  a  desirable  one,  and  am  not  willing  to  be  the  first 
judge  to  declare  such  to  be  the  law  in  this  state.  Nor  do  I  think  a 
law  enabling,  or  even  encouraging,  parents  to  do  simple  justice  to 
their  innocent  offspring  begotten  out  of  wedlock,  by  investing  them 
with  the  complete  attributes  of  heirs  is  immoral,  or  tends 
to  promote  immorality.  I  see  no  reason  why  a  man 
should  not  be  permitted  to  adopt  and  invest  with  rights  of 
heirship  his  own  illegitimate  child  by  marrying  its  mother,  and  I  see 
no  difference  in  morals  between  such  mode  of  adoption  and  that 
provided  by  our  statutes,  which  enables  a  man  to  adopt  with  that 
effect  even  the  illegitimate  child  of  unknown  parents.  I  shall  ad- 
vise that  a  decree  be  made  directing  the  complainant  to  convey  the 
tract  of  land  in  question  to  Margaret  Ann  Gibson,  and  that  there 
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be  a  reference  to  a  master  to  take  and  state  the  accounts  of  the  in- 
come of  the  lands.  Costs  of  all  parties  will  be  paid  by  the  complain- 
ant out  of  the  funds  in  his  hands,  if  there  be  sufficient  for  that  pur- 
pose ;  otherwise  they  will  be  a  charge  upon  the  land  to  be  conveyed. 
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CHAPTER  V. 

Adoption. 

In  re  BOWDOIN'S  ESTATE. 

Prerogative  Court;  98  Atl.,  514. 

Appeal  from  Orphan's  Court,  Union  County. 

Intermediate  accounting  by  the  executor  of  the  estate  of  Hannah 
L.  Bowdoin,  deceased.  From  a  decree  allowing  the  account,  Har- 
riet L.  Biggs,  claiming  to  be  an  adopted  child  of  deceased,  appeals^ 
Affirmed. 

The  following  is  the  opinion  of  Connolly,  J.,  in  the  orphans' 
court. 

This  matter  comes  up  on  the  presentation  of  an  intermediate  ac- 
count of  the  executor  of  Hannah.  L.  Bowdoin,  deceased,  in  which 
the  executor  asks  for  a  partial  distribution  of  the  estate  of  the  tes- 
tatrix amongst  the  persons  entitled  thereto.  Harriet  L.  Biggs,  who 
claims  to  be  entitled  to  participate  in  the  distributive  estate,  as  an 
adopted  daughter  of  testatrix,  excepts  to  the  allowance  of  a  gift  of 
$2,000,  made  to  Benjamin  C.  Mead,  by  the  testatrix,  on  August  27, 
19 1 4.  The  executor  contends  that  the  exceptant  has  no  standing  be- 
fore the  court,  for  the  reason  that  she  was  not  an  adopted  daughter 
of  the  testatrix,  and  is  in  no  way  entitled  to  participate  in  her  es- 
tate. 

The  following  facts,  upon  which  the  exceptant  bases  her  claim  to 
have  been  an  adopted  child  of  the  testatrix,  have  been  submitted  to 
the  court :  On  June  30,  1866,  an  indenture,  which  has  been  admitted 
in  evidence,  was  made,  between  the  "American  Female  Guardian 
Society,  of  New  York  City,"  of  the  first  part,  and  Mr.  James  W. 
and  H.  Louise  Bowdoin,  of  the  city  of  Rahway,  N.  J.,  of  the  second 
part.  The  indenture  sets  forth  that  Charity  Ann  Johnson,  a  female 
child  (now  known  by  her  marriage  name,  as  Harriet  L.  Biggs),  of 
the  age  of  2  years  on  October  19,  1865,  was  surrendered  to  the 
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said  society,  and  that  the  parties  of  the  second  part  had  applied  to 
the  manager  of  the  society  to  put  out  and  place  the  said  child  with 
them,  by  adoption  and  as  an  apprentice,  until  she  should  arrive  at 
the  age  of  18  years.  The  indenture  then  sets  forth  that  the  said  so- 
ciety has  "put,  placed  out,  bound  out,  and  by  these  presents  do  put, 
place  and  bind  out,  the  said  Charity  Ann  Johnson,  as  an  apprentice, 
unto  the  party  of  the  second  part,  to  dwell  with  and  serve  them 
from  the  day  of  the  date  of  these  presents  until  the  said  apprentice 
shall  attain  the  age  of  eighteen  years.  During  all  of  which  time  the 
said  apprentice  shall  serve  on  all  lawful  business  according  to  her 
power,  wit  and  ability,  and  shall  honestly,  orderly  and  obediently, 
in  all  things,  demean  and  behave  herself  towards  her  said  employ- 
er and  all  others.  And  the  party  of  the  second  part,  for v themselves, 
their  executors  and  administrators,  doth  covenant  and  agree,  to  and 
with  the  parties  of  the  first  part,  and  their  successors,  that  the  party 
of  the  second  part,  during  all  the  term  aforesaid,  shall  and  will  pro- 
vide and  allow,  unto  the  said  apprentice,  competent  and  sufficient 
meat,  drink  and  apparel,  washing,  lodging,  mending,  and  all  other 
things  necessary  and  fit  for  an  apprentice ;  and  shall  and  will  teach 
and  instruct,  or  cause  the  said  apprentice  to  be  taught  and  instruct- 
ed, to  read  and  write,  and  so  much  of  arithmetic,  spelling  and  gram- 
•mar  as  is  needful  for  persons  in  the  ordinary  walks  of  life ;  and 
shall  al^o  give  unto  the  said  apprentice,  at  the  expiration  of  the  said 
term  of  service,  a  new  Bible,  and  the  sum  of  ten  dollars  in  money, 
or  a  satisfactory  equivalent,  and  shall  cause  such  apprentice  to  at- 
tend public  worship  on  Sunday,  and  the  Sunday  school  (whenevei 
such  attendance  is  not  too  inconvenient)  during  all  the  term  afore- 
said, and  frequently  to  read  the  Holy  Scriptures  aloud;  and  shall 
not  allow  the  said  apprentice  to  be  absent  from  the  service  of  her 
said  foster  parents  without  express  leave;  nor  suffer  her  to  haunt 
alehouses,  taverns  or  playhouses ;  nor  to  play  at  cards,  dice  or  any 
unlawful  game;  but  will  exert  their  authority  to  cause  and  pro- 
cure the  said  apprentice  to  behave  herself  in  all  things,  as  a  faith- 
ful apprentice  ought  to  do  during  the  term  aforesaid" — and  further 
reads  as  follows :  "Although  the  present  instnmient  binds  the  above- 
named  child  strictly  as  an  apprentice,  it  is,  nevertheless,  the  true 
intention  of  the  parties  of  the  first  part  to  place,  and  of  the  parties 
of  the  second  part  to  receive,  said  apprentice  as  an  adopted  child, 
to  reside  in  the  family  of  the  party  of  the  second  part,  and  to  be 
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maintained,  clothed,  educated  and  treated,  as  far  as  practicable, 
with  like  care  and  kindness,  as  if  she  were  in  fact  the  child  of  the 
party  of  the  second  part."  The  indenture  also  provides  that  if  the 
apprentice,  or  either  of  the  parties  to  its  execution,  should  become 
dissatisfied  in  any  wise  with  the  contract,  or  the  situatiton  or  em- 
ployment under  it,  such  indenture  should  cease  and  become  void. 
The  indenture  was  executed  by  the  society  on  June  30,  1866,  and 
appears  to  have  been  acknowledged  on  February  10,  1868.  A  dup- 
licate of  the  indenture,  except  as  to  acknowledgments  and  the 
county  clerk's  certificate,  was  executed  by  the  party  of  the  second 
part  on  June  30,  1866,  and  was  acknowledged  on  June  20,  1867,  in 
Union  County,  N.  J.,  before  Edward  Y.  Rogers,  a  master  in  chan- 
cery, and  the  county  clerk's  certificate,  certifying  to  the  official  char- 
acter of  the  master,  was  attached  to  the  acknowledgment. 

The  question  now  before  the  court  is  this:  Did  the  indenture 
work  an  adoption  of  the  child  by  the  parties  of  the  second  part? 
Adoption  of  children  was  unknown  to  the  conmion  law,  and  no  law 
was  in  existence,  in  either  New  Jersey  or  New  York,  changing  or 
altering  the  common  law,  at  the  time  when  the  indenture-  was  ex- 
ecuted. This  was  known  to  the  parties  who  signed  the  indenture, 
and  I  am  of  the  opinion  that  the  indenture  did  not  provide  for  any- 
thing more  than  the  binding  out  of  Charity  Ann  Johnson  (the  ex- 
ceptant), to  the  testatrix  and  her  husband,  until  she  was  18  years 
of  age.  During  the  period  intervening  between  the  date  of  the  in- 
denture and  the  time  when  the  indentured  child  reached  18  years 
of  age,  the  latter  was  bound  to  serve  and  obey  the  testatrix  and  her 
husband,  and  they  were  required  to  furnish  her  with  food,  clothing, 
education  including  religious  training,  and,  finally,  at  the  termina- 
tion of  the  period  specified,  were  required  to  give  her  $10  and  a 
Bible.  It  is  plain  that  the  adoption  was  of  a  limited  character,  and 
was  so  understood  by  all  the  parties  to  the  contract.  It  was  so  un- 
derstood by  Mrs.  Biggs,  for  on  July  23,  1884,  when  she  had  almost 
reached  her  twenty-first  birthday,  she  executed  a  release  to  James 
W.  Bowdoin  and  Hannah  L.  Bowdoin,  his  wife  (the  parties  of  the 
second  part  to  the  indenture  made  in  1866),  in  which  she  acknowl- 
edged the  receipt  of  a  Bible  and  the  sum  of  $10,  and  interest  from 
the  day  she  was  18  years  of  age.  This  release  contains  the  follow- 
ing language :  "Jamts  W.  Bowdoin  and  Hannah  L.  Bowdoin,  his 
wife,  having  fulfilled  all  and  every  duty  towards  me,  as  stipulated 
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in  said  indeiiture  (the  indenture  herein  referred  to)  I  hereby  for- 
ever acquit  and  release  them,  and  each  of  them,  of  and  from  all  de- 
mands, duties  and  obligations  whatsoever,  towards  me  on  any  ac- 
count." This  release  was  executed  before  the  exceptant  was  21 
years  of  age,  but,  so  far  as  appears,  it  was  never  repudiated  by  her 
after  she  reached  full  age. 

A  similar  contract  to  that  made  between  the  American  Female 
Guardian  Society  and  the  Bowdoins  was  before  the  Court  of  Chan- 
cery in  the  case  of  Petrie  v.  Voorhees,  Executor,  18  N.  J.  Eq.,  285, 
287.  The  court  said  in  that  case:  "The  indenture  stated  that,  al- 
though it  binds  the  child  strictly  as  an  apprentice,  it  was  the  inten- 
tion of  the  parties  that  she  should  be  received  and  reside  in  the 
family  as  an  adopted  child,  and  be  treated  with  like  care  and  kind- 
ness as  if  she  were  the  child  of  Voorhees."  Notwithstanding  the 
similarity  of  the  language  of  the  contract  before  the  court  with  that 
contained  in  the  indenture  under  consideration,  it  does  not  appear 
in  the  case  that  any  claim  was  made  by  the  indentured  child  that 
she  was  an  adopted  child.  Her  claim  was  that  she  was  entitled  to 
have  a  sufficient  amount  set  aside  from  the  estate  of  the  person  to 
whom  she  had  been  indentured  until  she  was  18  years  of  age,  and 
there  is  nothing  in  the  language  of  the  opinion  that  would  indicate 
that  she  was  considered  in  any  other  light  than  as  a  servant,  entitled 
to  the  performance  of  the  contract  under  which  she  was  bound,  un- 
til she  should  reach  18  years  of  age,  and  the  court  sustained  the 
will,  in  the  case  cited,  on  the  ground  that  it  contained  a  proper  pro- 
vision for  the  support  of  the  complainant,  during  the  period  desig- 
nated in  the  contract  of  service. 

The  will  of  James  W.  Bowdoin,  dated  June  27,  1870,  which  was 
admitted  to  probate  on  October  8,  1894,  is  cited  to  show  that  Mrs. 
Biggs  was-  regarded  in  the  Bowdoin  household  as  an  adopted  child. 
It  is  true  that  Mr.  Bowdoin  referred  to  her  in  his  will  as  his  adopted 
daughter,  and  made  provision  for  her  support  and  education,  and, 
in  the  event  of  her  death,  for  the  support  and  education  of  her  is- 
sue. The  fact  that  the  words  "adopted  daughter"  are  us^d  does  not 
prove  anything.  The  word  "adopted"  was  sometimes  used,  before 
the  passage  of  the  statutes  providing  for  adoptions,  when  a  limited 
adoption  was  intended,  and  sometimes  used  with  a  view  of  creating 
the  status  of  parent  and  child.  The  indenture  under  which  Charity 
Ann  Johnson  (Mrs.  Biggs)  came  into  the  household  of  the  Bow- 
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doins  shows  that  the  adoption  was  of  a  limited  character.  It  has 
the  printed  word  "adoption"  at  the  top  of  the  first  page.  But  if  the 
indenture  did  nothing  more  than  create  an  apprenticeship,  and  it 
seems  to  me  that  this  was  its  plain  object,  then  the  word  was  used 
in  the  sense  which  I  attribute  to  it,  and  not  in  the  sense  which  it 
now  bears  under  the  statute.  The  object  sought  by  Mrs.  Biggs  is 
to  give  the  statutory  meaning  to  a  word  which  was  loosely  employed 
before  the  enactment  of  the  Statutes  of  New  York  and  New  Jersey, 
providing  for  adoptions. 

Nor  do  I  think  that  the  fact  that  Mrj^.  Bowdoin  referred  to  her- 
self as  "your  old  mama,"  when  writting  to  Mrs.  Biggs,  on  Novem- 
ber 3,  191 1,  proves  an)rthing.  As  between  persons  who  were  so  many 
years  closely  together,  and  bearing  the  relation  they  did  toward 
each  other  during  that  time,  Mrs.  Bowdoin's  language  was  simply 
that  of  an  old  woman,  who  desired  to  close  her  letter  with  a  term 
of  endearment. 

As  I  understand  the  claim  of  Mrs.  Biggs,  she  bases  her  adoption 
on  the  indenture,  and  not  on  any  independent  agreement.  Her  case 
is  not  governed  by  the  law  as  laid  down  in  Van  Dyne  v.  Vreeland, 
II  N.  J.  Eq.,  370;  Van  Tine  v.  Van  Tine,  15  Atl.,  249,  i  L.  R.  A. 
155,  and  other  cases  of  a  similar  character. 

It  is  also  argued  that  legislation  has  been  adopted  in  the  state  of 
New  York,  which  had  the  effect  of  creating  between  Mrs.  Biggs 
and  the  Bowdoins  the  relation  of  parent  and  child,  with  all  the 
rights  and  subject  to  all  the  duties  of  that  relation,  including  the 
right  of  inheritance.  Chapter  703  of  the  Laws  of  New  York,  passed 
June  25,  1887,  amending  chapter  830  of  the  Laws  of  1873,  passed 
June  25,  1873.  It  does  not  appear  that  any  proceedings  were  ever 
instituted  under  these  acts,  so  far  as  the  exceptant  is  concerned.  If 
the  acts  became  operative  without  any  action  on  the  part  of  the 
Bowdoins,  they  could  not  affect  the  relation  existing  between  the 
Bowdoins  and  the  child  Charity  Ann  Johnson.  The  Bowdoins  were 
citizens  of  the  State  of  New  Jersey,  and  no  act  of  the  Legislature 
of  New  York  passed  after  the  execution  of  the  indenture  could  af- 
fect the  relation  created  by  the  indenture  between  the  Bowdoins  and 
their  indentured  servant,  without  their  consent.  Statutes  passed  in 
another  state  can  have  no  force  in  this  state,  except  with  the  con- 
sent of  the  parties  to  be  affected.  The  question  is  not  whether  the 
acts  of  New  York  shall  be  construed  to  conform  to  the  construction 
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imparted  to  them  by  the  courts  of  New  York,  but  whether  we  shall 
give  those  statutes  force  and  effect  in  the  state  of  New  Jersey. 

I  have  reached  the  conclusion  that  Mrs.  Biggs  was  never  adopted 
by  the  Bowdoins,  and  is  not  therefore  entitled  to  participate  in  the 
estate  of  the  deceased,  and  has  no  authority  to  interpose  an  excep- 
tion to  the  account  presented  by  the  executor. 

Backes,  Vice  Ordinary.  The  facts  are  fully  set  forth  in  the  opin- 
ion of  Judge  Connolly,  filed  in  the  Orphans'  Court,  and  I  concur  in 
the  conclusions  arrived  at  by  him. 

[i]  The  indenture  by  whicH  the  appellant  was  bound  to  the  de- 
ceased and  her  late  husband  in  1866,  by  the  American  Female 
Guardian  Society,  was  for  a  term  of  years  only,  and  expired  by  its 
own  limitation.  The  form  of  the  indenture  is  similar  to  the  one 
found  in  Petrie  v.  Voorhees'  ExV,  18  N.  J.  Eq.,  285.  The  language 
relating  to  adoption  simply  characterized  the  sentiment  of  the  re- 
lation thereby  created.    Wallace  Estate,  218  Pa.,  39,  66  Atl.,  1098. 

[2]  Assuming  that  the  society  had  authority  under  its  charter  to 
grant  adoption  of  its  wards,  and  also  that  the  New  York  Adoption 
Act  of  1873  recognized  and  confirmed  such  adoptions,  it  is  plain  to 
be  seen  that  the  society  did  not  execute  the  power,  and  consequent- 
ly the  indenture  was  not  within  the  purview  of  the  later  legislati9n. 
Clearly  the  provisions  of  the  act  were  intended  to  embrace  adop- 
tions of  a  lasting  nature  only,  and  of  such,  only  those  that  were 
made  by  sanction  of  law. 

[3]  Furthermore,  when  the  Adoption  Act  was  passed  in  1873, 
the  parties  were  domiciled  in  New  Jersey  and  their  status  as  fixed 
by  the  contract,  viz.,  that  of  master  and  apprentice,  remained  un- 
affected by  the  statute  of  New  York.  And,  when  the  amendment 
to  the  Adoption  Act  was  enacted  in  1887,  adding  the  right  of  in- 
heritance, the  relation  between  the  appellant  and  the  deceased  had 
long  since  been  dissolved  by  expiration  of  time.  Each  had  fully 
performed  the  terms  of  the  indenture,  and  after  the  appellant  had 
acknowledged  in  writing  her  satisfaction,  called  a  release,  she  went 
her  way.  Ross  v.  Ross,  129  Mass.  243,  37  Am.  Rep.  321,  is  an  in- 
structive opinion  by  Chief  Justice  Gray  upon  the  principle  that  the 
heritable  status  of  a  person  is  fixed  by  the  law  of  the  domicile. 

Other  questions  raised  on  the  argument  and  in  the  brief  of  re- 
spondent's counsel,  concerning  the  disability  of  the  deceased,  a  mar- 
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ried  woman,  to  join  with  her  husband  in  the  indenture,  the  suffi- 
ciency of  its  execution  by  the  society,  whether  the  contract  was  ex- 
ecuted in  New  York  or  in  this  state,  and  others,  are  all  subordinate 
td  the  view  expressed  in  the  opinion  below  and  here  entertained, 
and  therefore  have  not  been  examined  and  are  not  passed  upon. 
The  decree  below  will  be  affirmed,  with  costs. 


WINANS  V.  LUPPIE. 
Court  of  Errors  and  Appeals,  47  Eq.,  302;  20  Atl.,  969. 
Appeal  from  prerogative  court;  Runyon,  Ordinary. 

DixoN,  J.  On  January  23,  1882,.  David  Winians  and  Frances  C 
his  wife,  presented  their  petition  to  the  Orphans'  Court  of  Essex 
County,  praying  for  the  adoption  of  Mary  Luppie,  a  child  then 
about  10  years  old.  The  child's  father  had  died  in  its  early  infancy, 
leaving  a  widow  with  three  children,  of  whom  this  was  the  young- 
est. Her  mother,  Mary  Luppie,  was  still  living,  and  did  not  consent 
to,  but  opposed,  the  petition.  Mr.  Winans,  one  of  the  petitioners, 
was  the  child's  legal  guardian,  having  been  appointed  by  said  court 
January  18,  1882,  and  as  such  gave  his  written  consent  to  the  adop- 
tion. On  May  13,  1882,  the  Orphans'  court  decreed  that  the  prayer 
of  the  petition  should  be  granted,  holding  that  the  consent  of  the 
child's  mother  was  not  necessary,  because  the  child  was  under  14 
years  of  age,  and  also  because  the  mother  had  abandoned  the  child. 
On  appeal  by  Mrs.  Luppie  to  the  prerogative  court,  it  was  there,  on 
June  23,  1883,  adjudged  that  the  statute  required  the  consent  of 
parents  to  the  adoption  of  a  child,  as  well  when  it  was  under  14 
years  old  as  afterw^ards,  and  that  Mrs.  Luppie  had  not  abandoned 
her  child,  and  consequently  that  the  Orphan's  Court  had  no  author- 
ity to  decree  in  favor  of  the  adoption.  On  June  25.  1883,  Mr.  Win- 
ans having  died  in  the  meantime,  Mrs.  Winans  appealed  to  this 
Court. 

The  decision  of  the  legal  questions  presented  depends  upon  "an 
act  providing  for  the  adoption  of  children,"  approved  March  9, 
1877.    Revision,   p.    1345.    The  first   section,   after  enacting  that 
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children  may  be  adopted,  has  the  following  language:  "Provided, 
that,  if  such  child  or  children  be  of  the  age  of  fourteen  years,  01 
over,  the  written  consent  of  such  child  or  children  to  such  adoption, 
duly  acknowledged,  must  be  obtained  and  presented  with  the  peti- 
tion, and  also  the  written  consent  of  the  parent  or  parents,  if  living, 
and  not  hopelessly  intemperate  or  insane ;  if  both  parents  should  be 
dead,  or  unknown,  or  hopelessly  intemperate  or  insane,  or  shall  have 
abandoned  the  child  or  children  sought  to  be  adopted,  then,  and  in 
such  case,  the  written  consent,  acknowledged  as  aforesaid,  must  be 
obtained  from  the  legal  guardian  of  such  child  or  children ;  and  if 
there  be  no  legal  guardian,  then  such  consent  njust  be  obtained  from 
some  discreet  and  suitable  person  appointed  by  the  court  to  be  the 
next  friend  of  such  child  or  children  sought  to  be  adopted."  It 
cannot  be  denied,  I  think,  that  on  the  surface  the  language  of  the 
clauses  just  quoted  seems  to  require  the  consent  of  parents,  (if  liv- 
ing, etc.,)  only  when  the  consent  of  the  child  to  be  adopted  is  re- 
quired ;  i.  e.,  when  it  has  reached  the  age  of  14  years.  But  the  spir- 
it of  our  laws,  and  the  indubitable  reason  of  this  enactment,  do  not 
admit  of  such  a  superficial  interpretation.  The  regard  entertained 
for  the  relation  between  parent  and  child,  which  dictated  the  enact- 
ment, that  the  consent  of  parents  to  the  legal  severance  of  that  rela- 
tion was  requisite  when  \the  child  was  14  years  of  age,  or  over, 
would  still  more  strongly  impel  the  legislature  to  require  such  con- 
sent when  the  tenderer  age  of  the  child  was  in  the  greater  need  of 
parental  protection,  and  appealed  the  more  forcibly  to  parental  con- 
cern. Not  only  would  such  an  interpretation  fail  in  ascertaining 
when  the  consent  of  parents  was  indispensable,  but  also  in  ascertain- 
ing when  it  was  not.  For,  literally  interpreted,  the  statute  requires 
the  consent  of  parents,  "if  living,  and  not  hopelessly  intemperate  or 
insane,"  and  then,  if  they  "be  unknown,  or  shall  have  abandoned 
the  child,"  requires  also  the  consent  of  the  legal  guardian  or  next 
friend.  Yet  it  would  be  absurd  to  argue  that  the  legislature  did  not 
mean  to  dispense  with  the  consent  of  unknown  parents.  The  sta- 
tute is  loosely  drawn,  and  needs  judicial  construction  as  well  as  in- 
terpretation. We  understand  the  clauses. above  quoted  to  consist  of 
two  separate  provisos,  the  first,  requiring  the  consent  of  the  child,  in 
case  it  has  attained  the  age  of  14  years :  the  second,  without  regard 
to  the  child's  age,  requiring  the  consent  of  parents,  if  living,  and 
known,  and  not  hopelessly  intemperate  or  insane,  and  if  they  have 
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not  abandoned  the  child,  or  when,  for  any  of  these  causes,  the  con- 
sent of  parents  is  dispensed  with,  then  the  consent  of  the  legal 
guardian,  or.  if  more,  of  the  next  friend,  is  requisite. 

We  are  therefore  brought  to  the  second  question  in  the  cause, 
whether  the  mother  had  abandoned  the  child,  and  so  rendered  it  in- 
essential to  obtain  her  written  consent  to  the  adoption.  The  statutary 
notion  of  abandonment  does  not  necessarily,  we  think,  imply  that 
the  parent  has  deserted  the  child,  or  even  ceased  to  feel  any  con- 
cern for  its  interests.  It  fairly  may,  and  in  our  judgment  does,  im 
port  any  conduct  on  the  part  of  the  parent,  which  evinces  a  settled 
purpose  to  forego  all  parental  duties,  and  relinquish  all  parental 
claims  to  the  child.  Such  a  purpose,  clearly  manifested,  certainly 
forms  a  more  reasonable  ground  for  permitting  judicial  discretion 
to  decide  whether  another  may  assume  these  claims  and  duties,  than 
the  signature  of  the  parent,  which  a  mere  impulse  may  induce.  It 
does  not  follow  that  the  purpose  may  not  be  repented  of,  and  in 
proper  cases  all  parental  rights  again  acquired,  including  this  sta- 
tutory right  of  preventing  adoption  by  withholding  consent;  but, 
when  once  the  abandonment  is  shown  to  have  existed,  it  becomes  a 
judicial  question  whether  it  really  has  been  terminated,  or  can  be 
consistently  with  the  welfare  of  the  child.  When,  in  pursuance, 
perhaps,  of  the  abandonment,  new  ties  have  been  formed,  and  a 
new  station  in  life  has  been  taken  by  the  child,  it  might  be  unjust 
that,  solely  because  of  the  parent's  caprice,  legal  sanction  should  be 
refused  to  the  new  conditions.  Under  such  circumstances,  a  court 
might  lawfully  deem  the  abandonment  irrevocable,  so  far  as  the 
claims  of  the  parent  were  concerned. 

It  remains  to  determine  whether  an  abandonment  of  this  char- 
acter was  shown.  The  facts  of  the  case  need  not  be  here  detailed. 
The  parties  will  find  them  stated  substantially  as  we  believe  them  to 
be  in  the  opinion  of  the  learned  judge  who  presided  in  the  Essex 
Orphan's  Court.  They  indicate  that,  from  the  time  when  the  child 
was  less  than  a  year  old  until  it  was  about  five  years  of  age,  it  was 
permitted  by  Mrs.  Luppie  to  live  in  Mr.  Winans'  family,  where  it 
was  called  by  his  name,  and  treated  in  all  respects  as  a  daughter. 
Then  for  several  months  it  lived  with  Mrs.  Luppie ;  but,  at  the  end 
of  that  period,  she,  finding  her  circumstances  too  straitened,  and 
that  Mr.  and  Mrs.  Winans  were  anxious  and  abundantly  able  to 
educate  and  bring  up  the  child  as  their  own,  gave  it  up  to  them  en- 
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tirely,  saying  that  she  would  never  ask  for  it  again,  except  to  see 
it,  and  that  she  wanted  them  to  adopt  it.  From  that  time  until  the 
little  girl  was  10  years  old,  she  was  nurtured,  maintained,  and  edu- 
cated, both  secularly  and  religiously,  as  a  daughter  of  Mr.  and  Mrs. 
Winans,  in  a  m'anner  warranted  by  their  considerable  wealth,  but 
far  beyond  the  means  of  Mrs.  Luppie.  She  also  received  a  new 
Christian  name,  as  well  as  the  name  of  Winans,  to  which  she  had 
been  accustomed  from  infancy.  Growing  up  under  these  circum- 
stances, her  habits,  tastes  and  affections  naturally  became  conformed 
to  them,  so  that  a  disruption  of  the  relations  thus  established  must 
have  seriously  endangered  her  happiness.  That  her  welfare  was 
most  likely  to  be  promoted  by  their  continuance  is  too  plain  for 
doubt  in  view  of  the  differences  between  the  social  station,  in  which 
she  had  been  trained,  and  that  occupied  by  her  mother.  In  this 
condition  of  affairs  it  was  that  Mrs.  Luppie  attempted  to  reassert 
her  maternal  claims,  and  to  withdraw  the  child  from  Mr.  Winans' 
home,  and  thereupon  these  proceedings  for  her  legal  adoption  were 
instituted.  In  our  judgment,  Mrs.  Luppie  definitely  determined, 
when  her  child  was  between  five  and  six  years  old,  to  transfer  to 
Mr.  and  Mrs.  Winans  all  her  parental  duties,  and  to  surrender  to 
them  all  her  parental  claims  with  regard  to  this  little  girl,  and  con- 
tinued in  that  purpose,  and  a  course  of  conduct  accordant  with  it 
for  so  long  a  time  that  she  could  not,  without  great  injustice  to  her 
daughter,  and  those  who  in  consequence  had  become  attached  to  her, 
resume  the  rights  and  obligations  which  she  had  before  renounced. 
She  had  therefore,  within  the  statutory  sense,  abandoned  her  child, 
and  her  consent  was  not  legally  necessary  to  the  adoption.  For  these 
reasons,  we  think  the  decree  of  the  prerogative  court  should  be  re- 
versed, and  the  decree  of  the  Orphans*  G^urt  should  be  affirmed. 
Unanimously  reversed. 
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PART  III. 

CHAPTER  I. 

The  Rights  of  the  Wife  in  her  Earnings. 

GARRETSON  v.  APPLETON. 

Court  of  Errors  and  Appeals,  58  Law  386;  37  Atl.,  153. 

DepEw.     J.     This  suit  was  brought  by  the  defendant  in  error, 
Christina  Appleton,  to  recover  for  services  in  nursing,  attending 
and  taking  care  of  the  testator  during  his  illness.     She  brings  the 
suit  in  her  own  name.    The  plaintiff  is,  and  was  at  the  time  these 
services  were  rendered,  a  married  woman  living  with  her  husband 

♦  *  *  As  was  said  in  the  memorandum  of  affirmance  in  the  Su- 
preme Court,  "The  wife  had  nothing  to  do  with  this  contract;  it 
was  made  with  the  husband  and  enured  to  his  benefit.  The  plain- 
tiff nursed  in  his  sickness  the  boarder  of  the  husband,  and  in  doing 
this  she  performed  the  duty  of  a  wife."  The  judgment  was  af- 
firmed in  the  Supreme  Court,  on  the  ground  that  the  wife,  as  the 
meritorious  cause  of  action,  was  a  proper  party  to  be  joined  with 
her  husband  as  plaintiff,  and  that  the  omission  of  the  husband  oc- 
casioned a  non-joinder,  which  could  not  be  taken  advantage  of  un- 
der the  general  issue.  The  authority  cited  for  the  position  that  the 
wife,  as  the  meritorious  cause  of  action,  may  be  joined  as  plaintiff 
with  her  husband,  was  i  Chit.  PI.  30.  The  passage  referred  to  in 
Chitty  is  as  follows :  "In  general,  the  wife  cannot  join  in  an  action 
upon  a  contract  made  during  marriage  as  for  her  work  and  labor 

♦  ♦  ♦  But  wher  the  wife  can  be  considered  as  the  meritorious  cause 
of  action,  as  if  a  bond  or  other  contract  under  seal  or  a  promissory 
note  can  be  made  to  her  separately  or  with  her  husband,  or  if  she 
bestowed  her  personal  labor  and  skill  in  curing  a  wound,  etc.,  she 
may  join  with  her  husband  or  he  may  sue  alone."  The  authorities 
cited  by  Mr.  Chitty  for  the  proposition  that  where  the  wife  be 
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stows  her  personal  labor  and  skill  in  curing  a  wound,  etc.,  she 
may,  as  the  meritorious  cause  of  action,  be  joined  with  the  husband 
in  the  action,  are  2  Sid.  128;  Cro.  Jac.  77;  2  Wils.  424;  Bac.  Abr.,. 
tit.  *  Baron  and  Feme,'  K.  In  the  case  cited  from  Cro.  Jac.  77 
(Brashford  v.  Buckingham  and  wife),  the  action  was  brought  by 
the  husband  and  wife  on  a  promise  made  to  the  wife  to  pay  her  a 
certain  simi  in  consideration  that  she  should  cure  a  wound,  etc., 
and  the  action  was  held  properly  brought,  for  the  reason  that  it  was 
grounded  upon  a  promise  made  to  the  wife.  The  case  cited  from  2 
Sid.  128  (Fountain  v.  Smith)  was  an  action  by  the  husband  and 
wife,  where  the  consideration  moved  from  husband  and  wife  and 
the  promise  was  made  to  both.  In  the  case  cited  from  2  Wils.  424 
(Weller  v.  Baker),  which  is  known  as  the  Tunbridge  Wells  case, 
the  action  was  in  trespass  on  the  case  in  tort  *  *  *  and  the  joinder 
of  husband  and  wife  was  justified  for  the  reason  that  the  action 
'was  not  grounded  on  any  contract,  express  or  implied.'  2  Wils. 
414,  422,  427.  The  passage  in  Bacon's  Abridgement  is  as  follows: 
'If  A,  in  consideration  that  B,  a  feme  covert,  will  cure  a  certain 
wound,  assumes  and  promises  to  B  to  pay  unto  her  ten  pounds 
*  *  she  may  join  with  her  husband  in  an  assumpsit  for  this  money.'  " 
And  in  the  note  to  that  passage  by  the  English  editors,  it  is  stated, 
with  a  citation  of  authorities,  that  "without  an  express  promise  the 
action  doth  not  lie,  for  the  fruit  and  labor  of  the  wife  belong  to  the 
husband,  for  which  only  he  shall  bring  the  action."  2  Bac.  Abr.  58. 
None  of  the  cases  cited  by  Mr.  Chitty  sustain  the  view  that,  upon  a 
meritorious  consideration  passing  from  the  wife  during  coverture, 
she  may  join  in  the  action,  unless  there  is  also  an  express  contract 
with  her.  The  cases  in  which  the  wife  is  allowed  to  join  with  the 
husband  as  plaintiff  in  an  action  ex  contractu,  on  a  consideration 
arising  during  coverture,  are  those  in  which  there  was  an  express 
promise  to  the  wife  to  pay  her,  and  quite  uniformly  the  decision 
was  in  express  terms  grounded  upon  such  a  contract.  (Cites  many 
cases)  *  *  *  The  cases  are  collected  in  an  elaborate  note  to  Chit- 
ty's  Blackstone.  The  rule  there  stated  is  that  the  husband  and  wife 
may  join  in  all  cases  where  the  cause  of  action  would  survive  to 
her,  or  where  she  is  the  meritorious  cause  of  action  and  there  has 
been  an  express  contract  with  her.  i  Chit.  Bl.  Com.,  360,  Note  44. 
The  rule  of  the  common  law  has  not,  as  applied  to  the  circumstances 
of  this  case  only,  been  altered  or  modified  by  the  Married  Woman's 
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Act.  The  plaintiff  was  not  carrying  on  a  separate  business  in  the 
course  of  which  she  rendered  these  services.  Section  4  of  the  Mar- 
ried Woman's  act  relates  only  to  wages  and  earnings  acquired  or 
gained  in  an  employment,  occupation  or  trade  in  which  the  married 
woman  is  employed  and  tvhich  she  carries  on  separately  from  her 
husband.  Rev.,  p.  637.  Nor  is  this  case  within  the  principle  stated 
by  Chancellor  Zabriskie  in  Mulford  v.  Peterson,  7  Vroom  481,  487. 
The  language  of  the  Chancellor  is  as  follows :  "Though  the  earn- 
ings of  a  wife  are  not  within  the  provisions  of  the  Married  Wo- 
man's act,  yet,  in  a  series  of  decisions  in  this  state  arising  out  of  the 
spirit  of  that  act,  and  in  accordance  with  its  provisions,  it  has  been 
held  that  the  earnings  of  a  married  woman,  working  on  her  own 
account  by  her  husband's  permission,  or  earned  in  working  by  her- 
self without  his  permission,  if  given  to  her  by  him,  are  her  separate 
property  and  within  the  provisions  of  that  act."  The  services  of  the 
plantiff  rendered  to  the  deceased  were  not  performed  when  she  was 
working  on  hei"  own  account  or  working  for  herself.  In  rendering 
these  services,  as  was  said  in  the  Supreme  Court,  she  performed 
the  duty  of  a  wife.  The  services,  though  unusual,  were  within  the 
the  range  of  her  domestic  duties  in  caring  for  a  sick  man  whom  the 
husband  had  taken  to  board  under  a  contract  with  him  to  pay  for 
such  services.  Nor  is  the  objection  to  the  form  of  the  action  in  any 
sense  merely  technical.  The  suit  should  have  been  brought  by  the 
husband.  The  deceased  having  contracted  with  the  husband,  his 
executors  are  entitled  to  have  the  litigation  disposed  of  in  an  action 
in  which  the  husband  alone  is  the  party,  subject  to  such  defenses  as 
are  available  in  such  a  suit.  The  plaintiff  not  being  a  proper  party 
to  be  joined  with  the  husband  in  the  suit,  the  case  is  not  one  of  non- 
joinder of  a  plaintiff  within  the  statute,  which  is  not  available  under 
the  general  issue.  Mr.^Dicey,  in  discussing  the  results  of  errors  as 
to  the  joinder  of  parties  in  actions  by  husband  or  wife,  makes  this 
classification:  (i)  If  a  husband  sues  alone  where  the  wife  must  be 
joined,  the  error  is  fatal.  (2)  If  a  wife  sues  alone  where  she  ei- 
ther must  or  may  be  joined  the  only  result  is  to  expose  to  a  plea  in 
abatement.  (3)  If  a  husband  sues  with  his  wife  where  she  neither 
must  nor  may  be  joined,  the  error  is  fatal.  The  author  adds  in  a 
note  that  if  the  wife  sues  alone  in  case  where  she  cannot  be  joined 
as  plaintiff,  she  is  suing  without  any  cause  of  action  and  must  fail. 
Die.  Part.  185,  186,  and  note  *  *  * 
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I  think  the  judgment  should  be  reversed.  The  court  being  equal- 
ly divided,  the  judgment  below  was  affirmed. 

National  Bank  of  the  Metropolis  v.  Sprague,  20  Eq.,  25.  In  all  cases  where 
the  business  is  carried  on  by  the  husband  and  the  wife  and  the  labor  and 
skill  of  the  husband  are  contributed  and  mixed  up  with  the  wife's,  the  busi- 
ness will  be  considered  as  that  of  the  husband  and  not  as  that  of  the  wife 
as  against  his  creditors. 

Stall  V.  Fulton,  30  Law,  440.  "It  is  a  principle  of  the  common  law  that 
the  right  of  the  husband  in  the  earnings  of  the  wife,  upon  express  assimipsit 
to  her,  is  only  conditional  and  the  right  to  such  earnings  remains  in  the 
wife  until  the  husband  reduces  them  actually  into  possession;  that  the  earn- 
ings of  the  wife,  after  express  promises  to  her,  are  choses  in  action — as 
much  so  as  a  bond  or  note  of  hand  given  to  her  during  her  coverture,  and 
her  property  until  reduced  into  the  possession  of  the  husband.  Nor  is  there 
any  liaw  human  or  divine,  that  compels  the  husband,  in  the  interest  or  his 
creditors,  to  convert  to  their  use  the  daily  labor  of  his  wife,  or  c.'.ii\ict  him 
of  fraud  towards  them,  if  he  permits  her  to  toil  at  the  washtub  or  the  sew- 
ing machine  to  feed  her  own  children,  or  to  provide  a  shelter  for  her 
little  ones  from  the  night  and  the  tempest.  He  may  do  so.  if  he  ohooses,  but 
the  law  compels  him  not." 


TURNER  v.  DAVENPORT,  et  al. 

Court  of  Errors  and  Appeals,  63  Eq.,  288;  49  Atl.,  463. 

Appeal  from  Court  of  Chancery. 

Action  by  Fannie  Turner  ag^ainst  James  H.  Davenport  and  oth- 
ers.   Decree  for  defendants.     Plaintiff  appeals.     Reversed. 

Fort,  J.  This  was  a  bill  by  a  married  woman  to  have  it  decreed 
that  the  defendants,  constituting^  a  co-partnership,  of  which  her  hus- 
band is  a  member,  pay  her  for  her  services  to  the  firm.  The  opinion 
of  the  chancellor  in  this  case,  as  reported  in  47  Atl.,  766,  correctly 
states  the  facts.  The  performance  of  the  services  was  admitted. 
The  amount  claimed  is  found  by  the  chancellor  to  have  been  reason- 
able. The  claim  is  a  just  one.  The  only  question  is,  can  a  wife  re- 
cover for  her  services  to  a  firm  in  which  her  husband  is  a  member? 
The  claim  of  right  to  recover  is  first  put  upon  the  ground  that  a 
wife  may  contract  with  her  husband,  and  maintain  a  suit  in  equity, 
even  against  him,  to  enforce  such  a  contract,  under  the  amendment 
to  our  married  women's  act  passed  June  13.  1895  (P-  L.  1895,  p. 
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821).  The  insistment  is  that  this  amendment  of  1895  so  modifies- 
the  married  women's  act,  approved  March  2T,  1874  (Rev.  St.  1874, 
P-  469,  §  S),  as  to  permit  her  to  contract  with  any  person,  and  hence 
with  her  husband,  and  making  such  contracts  enforceable,  both  at 
law  and  in  equity,  by  or  against  such  married  woman,  even  as  ta 
her  husband.  2  Gen.  St.  p.  2017,  §  26.  A  full  discussion  of  the  ef- 
fect of  the  amendment  of  1895  will  be  found  in  the  opinion  of  the 
learned  chancellor  in  this  case.  With  his  conclusions  upon  this  sta- 
tute we  agree.  His  construction  of  the  statute  is  adopted  by  us  on 
this  branch  of  the  case,  for  the  reasons  stated  by  him.  Turner  v. 
Davenport  (N.  J.  Ch.)  47  Atl.,  766. 

The  other  ground  upon  which  reversal  is  asked,  is  that  the  learn- 
ed chancellor  erred  in  denying  the  relief  prayed,  and  holding  that 
the  complainant  is  not  entitled  to  relief  in  equity,  because  the  money 
sought  to  be  decreed  to  be  paid  to  her  is  for  her  wages, — for  her 
labor  and  personal  services  to  the  firm  in  which  her  husband  is  a 
member, — ^the  right  to  which  wages  is  in  her  husband^  by  virtue  of 
the  marriage  relation,  and  hence  no  part  of  her  separate  estate,  for 
which  she  may  maintain  a  bill  in  equity  against  her  husband  or 
firm  in  which  he  is  a  member.  That  bill  could  be  maintained  at 
common  law  by  a  wife,  even  against  her  husband,  where  he  held 
money  of  his  wife's  separate  estate,  the  learned  chancellor  concedes- 
in  this  case,  and  cites  the  authorities  fully  to  sustain  that  position. 
Id.  This  court  held  the  same  doctrine  in  a  later  case.  Adoue  v. 
Spencer  (N.  J.  Err.  &  App.)  49  Atl.,  10.  It  is  well  settled  at  com- 
mon law  that  the  wages  and  earnings  of  the  wife  became,  or  could 
become,  by  reduction  to  possession,  the  absolute  property  of  the 
husband.  Moneys  due  her  were  choses  in  action,  which  he  could 
reduce  to  possession.  Our  married  women's  act  has  intervened,  if 
not  to  entirely  change  this,  certainly  to  change  the  presumptions 
arising  from  the  mere  fact  of  services  performed  and  wages  due  a 
wife.  She  may  now  contract  with  any  person.  She  may  engage  to 
labor  or  serve  in  any  capacity  for  wages.  She  may  engage  in  busi- 
ness on  her  own  account.  She  must  sue  for  the  recovery  of  debts  or 
wages  due  her,  apart  from  her  husband.  If  a  husband  may  still  be 
said  to  be  in  a  position  to  claim  his  wife's  earnings,  if  he  demand  or 
make  claim  to  them  before  they  are  paid,  or  assert  a  right  thereto- 
as  against  her  claim  or  suit  therefor,  his  right  is  not  one  which 
courts  will  assume  to  exist,  or  allow  by  operation  of  law,  to  defeat 
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the  wife's  claim  or  suit  to  recover  for  such  earnings  when  due.  Un- 
der our  statute  permitting^  a  wife  to  contract  "with  any  p>erson"  as 
if  she  were  a  feme  sole,  it  will,  at  least,  be  presumed,  in  default  of 
any  dissent  on  the  part  of  the  husband,  and  certainly  when  it  ap- 
pears he  had  knowledge  of  it,  that  he  assents  to  her  receiving  the 
wages  of  her  labor  to  her  own  use.  By  section  11  of  our  married 
women's  act,  a  wife  is  given  express  statutory  right  to  maintain  a 
suit  in  her  own  name  for  her  wages  and  earnings,  which  are  by  our 
statute  made  her  separate  property.  2  Gen.  St.  p.  2014.  Section  4 
of  our  married  women's  act  makes  "the  wages  and  earnings  of  any 
married  woman  acquired  or  gained  by  her  after  the  passage  of  this 
act  in  any  employment,  occupation  or  trade  in  which  she  is  em- 
ployed and  which  she  carries  on,  separately  from  her  husband,  * 
*  *  her  sole  and  separate  property  as  though  she  were  a  single  wo- 
man." 2  Gen.  St.,  p.  2013,  §  4.  It  is  clear  that,  under  our  statute,  a 
married  woman  may  engage  for  wages,  by  contract,  with  any  person 
other  than  her  husband,  and  that,  whether  her  husband  consent  or 
not,  she  may  receive  the  moneys  due  her  for  such  services  as  her 
separate  property,  and,  as  it  seems  to  me.  this  statute  expressly  neg- 
atives the  right  of  the  husband  to  reduce  such  wages  to  possession, 
by  declaring  that  such  wages  "shall  be  her  sole  and  separate  proper- 
ty"; for  at  common  law  he  could  not  reduce  property  of  her  sole 
and  separate  estate  to  his  possession  to  such  an  extent,  at  least,  as 
to  be  free  from  liability  to  account  to  her  therefor  in  equity.  Story, 
Eq.,  Jur.  §  1380;  3  Pom.  Eq.  Jur.  §§  1098,  1099,  1103;  Taylor  v. 
Meads,  4  De  Gex,  J.  &  S.  597,  603,  604;  Jones  v.  Clifton,  loi  U.  S. 
225  229,  25  L.  Ed.  908 ;  Peacock  v.  Monk  2  Ves.  Sr.  191 ;  Kelly, 
Cont.  Mar.  Wom.  p.  251,  §  2.  The  rule  of  the  common  law  was 
founded  upon  the  theory  that  husband  and  wife  were  one  in  law. 
When  our  statute,  by  express  provision,  gave  to  the  wife  the  right 
to  contract,  as  if  she  were  a  feme  sole,  with  any  person  except  her 
husband,  the  reason  for  the  rule  ceased.  When  the  reason  for  a 
rule  ceases,  the  rule  is  no  longer  in  force.  McBlain  v.  Edgar  (N.  J. 
Err.  &  App.)  48  Atl.,  600. 

In  this  case  services  were  rendered  by  the  complainant  to  the 
firm  of  which  her  husband  was  a  member.  The  learned  chancellor 
says:  "If  the  contract  between  them  established  a  chose  in  action,  it 
was  one  which  the  husband  could,  prior  to  the  passage  of  the  act, 
reduce  to  possession  and  hold  absolutely,  and  a  bill  in  equity  would 
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not  lie  therefor;  for  it  would  be  absurd  to  say  that  the  husband, 
having  the  earnings  of  his  wife  in  his  pocket,  and  refusing  to  pay 
them  to  her,  had  not  reduced  them  to  possession.*'  This  does  not 
seem  to  us  to  be  the  position  of  the  husband.  He  and  his  partner 
were  made  parties  defendant  to  her  bill,  and  neither  of  them  an- 
swered. The  bill  stands  confessed  as  to  all.  Not  only  the  justice 
of  her  claim,  but  her  right  to  have  it  to  her  own  use,  is  admitted  by 
the  default.  The  husband  makes  no  claim  to  possession  of  the 
funds,  nor  claim  of  right  to  reduce  the  same  to  possession.  To  us, 
this  seems  a  complete  abandonment  of  such  right,  even  if  it  exists. 
Nor  do  we  agree  to  the  suggestion  that  the  husband,  who  is  a 
member  of  the  co-partnership  for  which  his  wife  has  labored  for 
wages,  can  be  said  to  have  her  earnings  in  his  pocket.  Partnership 
assets  are  first  liable  to  pay  partnership  debts.  2  Lindl.  Partp.  599 ; 
Hill  V.  Beach,  12  N.  J.  Eq.,  31 ;  Blackwall  v.  Rankin,  7  N.  J.  Eq., 
152,  162.  As  an  individual,  he  cannot  be  said  to  have  any  part  of  the 
firm  assets  in  his  pocket,  or  a  right  to  so  have,  until  all  the  partner- 
ship debts  are  paid.  A  bill  by  a  wife,  asking  to  be  paid,  on  the  dis- 
tribution of  the  co-partnership  assets,  wages  admittedly  due  her  for 
her  labor  and  personal  services  rendered  to  the  co-partnership,  canr 
not  be  said  to  be  a  bill  seeking  to  recover  moneys  due  the  wife, 
which  the  husband  has  reduced  to  possession  simply  because  he  is 
one  of  the  firm.  We  think  that  the  wages  due  the  wife  for  services 
to  the  co-partnership  became,  by  our  statute,  and  also  with  the  assent 
of  her  husband,  by  his  confessing  her  bill,  her  sole  and  separate 
property,  and  that  she  is  entitled  to  enforce  her  claim  in  equity 
against  the  assets  of  the  firm  in  which  her  husband  is  a  member. 
For  this  reason  the  decree  must  be  reversed,  and  a  decree  directed 
to  be  entered  allowing  the  complainant's  claim  as  established  by  the 
evidence. 


TRESCH  V.  WIRTZ. 

Chancery;  34  Eq.,  124. 

Van  Fleet,  V.  C.     This  is  a  creditor's  suit.    The  defendants  are 
husband  and  wife.    The  complainant  having  recovered  a  judgment 
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against  the  husband,  and  being  unable  to  find  any  property  out  of 
which  he  can  make  his  debt,  seeks  by  this  suit  to  reach  certain  prop- 
erty standing  in  the  name  of  his  wife,  which  he  says  is,  in  law,  the 
property  of  the  husband,  and  should,  therefore,  b;e  applied  to  the 
payment  of  his  debts. 

The  facts  are  almost  entirely  free  from  dispute.  They  come 
mainly  from  the  mouths  of  the  defendants,  and  may  be  stated  as 
follows:  The  wife,  in  the  spring  of  1868,  commenced  the  business 
of  hair-dressing  and  the  manufacture  of  human  hair,  in  Jersey  City. 
She  started  with  a  capital  of  $250.  Part  of  this  she  borrowed,  and 
the  balance  she  had  earned  with  her  needle.  Her  husband  at  this 
time  was  engaged  in  the  manufacture  of  hair  jewelry,  in  the  city  of 
New  York.  He  had  no  interest  in  his  wife's  business;  he  furnished 
none  of  her  capital,  and  exercised  no  control  over  her  in  its  prose- 
cution but  allowed  her  to  conduct  herself  in  its  prosecu- 
tion as  though  she  was  a  feme  sole.  She  succeeded,  and  made 
money.  In  July^  1871,  she  gave  her  husband  $1,000  to  loan  for  her 
on  bond  and  mortgage.  He  made  the  loan,  but  allowed  the  papers 
to  be  made  payable  to  himself.  He  now,  however,  says  that  the 
money  belonged  to  his  wife,  and  that  the  bond  and  mortgage  were 
made  payable  to  him  through  mistake.  In  January,  1874,  $500  of 
the  principal  of  this  mortgage  was  paid  to  the  wife,  and  a  new  mort- 
gage executed  to  her  for  the  balance,  and  the  old  one  canceled. 
Part,  at  least,  of  the  complainant's  debt  had  been  incurred  by  the 
husband  prior  to  this  last  date.  The  husband  gave  up  his  business 
in  1871,  and  after  that,  up  to  July  1873,  assisted  his  wife  more  or 
less  in  her  business.  He  was,  however,  a  mere  worker;  the  wife 
continued  to  control  the  business,  and  he  merely  gave  her  such  la- 
bor as  she  required.  She  paid  him  no  wages,  but  supported  hhn, 
and  gave  him  money  as  she  thought  he  needed  it.  In  July  or  Au- 
gust, 1873,  ^^  formed  a  co-partnership  with  a  man  named  Beltz,  to 
carry  on  the  business  of  florists.  Beltz  furnished  no  capital.  Mrs. 
Wirtz  really  furnished  the  whole,  by  loans  to  her  husband.  The 
evidence  renders  it  very  clear  that  she  advanced,  by  way  of  loan, 
between  July,  1873,  and  January,  1874,  over  $2,000.  Both  husband 
and  wife  swear  that  these  loans  were  made  upon  a  distinct  under- 
standing that  they  were  to  be  repaid  by  a  conveyance  of  the  house 
and  lot  which  the  complainant  now  seeks  to  have  declared  the  prop- 
erty of  the  husband.    During  the  winter  of  1873-74  the  husband  be- 
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came  satisfied  that  his  co-partner  was  defrauding  him,  and  on  the 
i6th  of  January,  1874,  he  sold  his  interest  in  the  floral  business  for 
$1,000,  and  a  stipulation  or  promise  by  his  purchaser  that  he  would 
pay  the  husband's  share  of  the  co-partnership  debts.  His  purchaser 
paid  neither  the  purchase-money  nor  any  part  of  the  debts  of  the 
co-partnership.  On  the  7th  of  January,  1874,  the  husband  conveyed 
the  house  and  lot  in  dispute  to  a  third  person,  and  that  person,  on  the 
2d  of  February,  1874,  conveyed  them  to  the  wife.  Upon  these  facts 
the  complainant  asks  a  decree  declaring  that  the  mortgage  and  house 
and  lot  are  held  by  the  wife  in  trust  for  her  husband's  creditors,  and 
adjudging  that  they  shall  be  applied  to  the  payment  of  his  debts. 

The  evidence  shows  very  clearly  that  the  money  loaned  on  the 
mortgage,  as  well  as  that  invested  by  the  husband  in  the  floral  busi- 
ness, was  made  by  the  wife.  She  acquired  it  chiefly  by  her  labor 
and  skill  as  a  hair-dresser — her  other  gains  being  quite  «;mall — so 
that  the  money  used  for  both  purposes  was  her  earnings,  the  pro- 
duct of  her  labor.  The  evidence,  I  think,  makes  it  equally  clear 
that  she  carried  on  business  for  her  own  benefit  and  advantage,  with 
her  husband's  full  consent,  and  that  when  she  passed  over  the  mon- 
ey to  him,  represented  by  the  property  in  dispute,  she  had  no  in- 
tention to  give  it  to  him,  nor  to  abandon  it,  nor  he  any  purpose  to 
obtain  it,  or  to  reduce  it  to  possession  in  virtue  of  his  marital  rights. 

Taking  these  to  be  the  facts,  the  question  presented  by  the  case  is 
one  of  law.  The  complainant  contends  that  a  wife's  earnings  be- 
long to  her  husband,  and  that  he  cannot,  as  against  his  creditors, 
give  them  to  her.  There  can  be  no  doubt  that,  by  the  common  law, 
a  husband  had  an  absolute  right  to  all  moneys  earned  by  his  wife ; 
if  he  died  without  having  recovered  them,  they  did  not  survive  to 
her,  but  went  to  his  representatives.  If  it  became  necessary  to  sue 
for  them  during  coverture,  the  husband  had  to  sue  alone,  unless  he 
could  show  a  special  promise  to  the  wife,  and  then  he  might  sue 
either  in  his  own  name,  or  in  the  names  of  both,  as  he  chose.  Clan- 
cy on  Husb.  and  Wife,  3,  5.  But  this  rule  of  the  common  law  has 
been  abrogated  in  this  state.  By  a  recent  statute,  the  wages  and 
earnings  of  a  married  woman,  acquired  or  gained  by  her  in  any  em- 
ployment, occupation  or  trade,  carried  on  separately  from. her  hus- 
band, are  made  her  separate  property,  as  though  she  were  a  single 
woman.  Rev.  637  §  4.  This  statute  does  not,  however,  prescribe 
the  rule  by  which  the  rights  of  the  parties  to  this  suit  must  be  de- 
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termined.  It  did  not  take  effect  until  after  the  moneys  in  controversy 
had  been  earned,  received  and  invested. 

The  question  is,  could  a  husband,  prior  to  this  statute,  relinquish 
his  common  law  right  to  the  earnings  of  his  wife  so  as  to  give  her  a 
valid  title  to  them  against  his  creditors  ?  The  complainant  contends 
that  he  could  not,  and  this  contention  is  fully  supported  by  a  prop- 
osition affirmed  as  law  in  Cramer  v.  Reford,  2  C.  E.  Gr.  380.  It  is 
there  said : 

"A  wife's  earnings,  and  the  avails  of  her  labor,  during  coverture, 
belong  to  her  husband,  and  he  cannot,  as  against  his  creditors,  give 
or  agree  to  give  them  to  her ;  nor  can  she  justly  claim  that  property 
purchased  with  them,  in  her  name,  is  hers,  and  not  subject  to  be 
taken  for  his  debts." 

Two  cases  are  cited  in  support  of  this  proposition,  namely.  Skill- 
man  V.  Skillman,  2  Beas.,  403,  and  Belford  v.  Crane,  i  C.  E.  Gr., 
265 ;  but  these  cases,  as  I  understand  them,  do  not  go  quite  to  the 
length  of  declaring  that  a  husband  can,  under  no  condition  of  facts, 
make  a  valid  relinquishment  of  his  right  to  his  wife's  earnings  as 
against  his  creditors,  but  they  do  go  to  this  extent— they  hold  that 
while  a  wife  may  acquire,  by  gift  from  her  husband,  a  separate 
property,  in  equity,  in  her  earnings,  as  against  him,  such  gift  will 
not  be  valid  as  against  his  creditors,  unless  made  pursuant  to  an 
ante-nuptial  contract.  The  creditors  here  meant  are,  obviously, 
those  only  whose  debts  were  contracted  prior  to  the  gift  or  relin- 
quishment. When  free  from  debt,  a  husband  may  lawfully  surren- 
der his  right  to  his  wife's  earnings,  or  make  a  valid  gift  to  her  of 
anything  that  is  susceptible  of  ownership.  The  wife,  in  this  case, 
had  been  carrying  on  business  as  a  feme  sole,  with  her  husband's 
consent,  for  more  than  five  years  before  the  complainant's  debt  was 
incurred.  The  property  the  complainant  is  seeking  to  reach  had 
been  surrendered  by  his  debtor  long  before  the  relation  of  creditor 
and  debtor  existed  between  them.  The  complainant  did  not  trust 
the  wife,  nor  look  to  her  ability  to  earn  money  for  the  payment  of 
his  debt.  If,  at  the  time  his  debt  was  coritracted,  he  knew  his  debtor 
had  a  wife,  and  made  any  inquiry  respecting  her,  he  undoubtedly 
was  informed  that  she  was  carrying  on  business  separately  from 
her  husband,  and  had  loaned  him  the  money  with  which,  he  had 
started  business.  The  gift  in  this  case  long  ante-dated  the  complain- 
ant's claim,  and  was  made  when,  so  far  as  appears,  the  husband  had 
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no  creditors,  and  did  not  expect  to  incur  debts,  and  must,  therefore,, 
be  held  valid  against  the  complainant. 

But  at  the  time  the  complainant's  debt  was  contracted,  a  husband 
might  make  a  valid  gift  or  relinquishment  to  his  wife  of  her  earn- 
ings, even  against  creditors  whose  debts  had  already  been  contract- 
ed, though  no  ante-nuptial  arrangement  existed  between  them.  In 
Peterson  v.  Mulford,  7  Vr.  489,  decided  by  the  Court  of  Errors  and 
Appeals  at  its  March  Term,  1873,  that  court  declared  it  to  be  the 
settled  law  of  this  state,  that  a  husband  may  permit  his  wife  to  la- 
bor for  herself  and  appropriate  to  her  own  use  the  avails  of  her 
labor,  and  may  give  to  her,  or  allow  her  to  appropriate  to  her  own 
use,  the  proceeds  of  her  own  labor  when  received  by  her,  and  that 
such  permission  or  gift  is  good  and  valid  as  against  his  creditors,  if 
such  proceeds  have  not  actually  been  reduced  into  his  possession. 

No  part  of  the  earnings  represented  by  the  property  in  controver- 
sy was  ever  reduced  to  possession  by  the  husband.  The  fact  that 
he  invested  $1,000  of  them,  on  a  mortgage  payable  to  himself,  did 
not,  under  the  circumstances  stated,  constitute  a  reduction  to  pos- 
session so  as  to  make  the  security  his  and  deprive  the  wife  of  it. 
By  allowing  her  to  establish  a  business  and  to  manage  and  control 
it  as  her  own  separate  affair,  and  to  take  and  appropriate  its  pro- 
ceeds as  her  separate  property,  he  told  her,  in  the  most  unmistak- 
able manner,  that  he  abandoned  all  right  to  her  earnings  and  the 
proceeds  of  her  business.  While  they  remained  in  her  possession 
they  were  hers  absolutely,  and  he  was  powerless  to  get  them  from 
her.  When  she  had  accumulated  sufficient  to  warrant  her  in  mak- 
ing an  investment,  it  was  both  natural  and  proper  for  her  to  go  to 
him  and  ask  him  to  do  it  for  her.  If  she  placed  the  money  in  his 
hands  to  be  invested  for  her.  and  he  accepted  it  with  that  under- 
standing, he  became  her  trustee,  and  was  bound  to  execute  his  trust 
faithfully.  If,  after  getting  the  money  into  his  possession  to  invest 
for  her,  he  should  have  attempted  to  deprive  her  of  it  by  the  exer- 
cise of  his  marital  rights,  his  attempt  would  have  been  a  fraud  of 
the  most  offensive  kind.  Neither  he,  nor  those  who  must  trace  their 
title  through  him,  can  found  a  right  on  a  wrong  of  that  character. 
But  the  husband  did  not  invest  the  money  in  his  own  name  for  the 
purpose,  of  asserting  a  claim  to  it,  nor  for  the  purpose  of  making 
the  security  his  own.  The  investment  in  his  name  was  a  mistake, 
which,  in  equity,  took  nothing  from  the  wife,  and  gave  nothing  to 
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the  husband.  In  what  the  husband  did  there  was  no  intent  to  appro- 
priate the  money  to  himself,  in  virtue  of  his  marital  rif^ht,  and  with- 
out such  intent  there  can  be  no  reduction  into  possession  so  as  to 
deprive  the  wife  of  her  right,    i  Bish.  on  Mar.  Worn.,  §  119. 

Nor  does  the  fact  that  a  husband  assists*  his  wife,  by  working;  for 
her,  or  managing;  her  business,  make  her  property  liable  for  his 
debts.  A  married  woman  may  allow  her  husband  to  manage  her 
separate  estate,  without  necessarily  subjecting  it,  or  the  profits 
arising  from  his  management,  to  the  claims  of  his  creditors.  Al- 
dridge  v.  Muirhead,  11  Otto  399.  A  man's  creditors  cannot  com- 
pel him  to  work  for  them.  A  debtor  is  not  the  slave  of  his  cred- 
itors. The  marital  relation  does  not  disqualify  a  husband  from  be- 
coming the  agent  of  his  wife.  All  the  property  of  a  married  wo- 
man is  now  her  separate  estate ;  she  holds  it  as  a  feme  sole,  and  has 
a  right  to  embark  it  in  business.  She  n:\ay  lawfully  engage  in  any 
kind  of  trade  or  barter.  If  she  engages  in  business,  and  actually 
furnishes  the  capital,  so  that  the  business  is  in  fact  and  truth  hers, 
she  has  a  right  to  ask  the  aid  of  her  husband,  and  he  may  give  her 
his  labor  and  skill  without  rendering  her  propertv  liable  to  seizure 
for  his  debts.     V^oorhees  v.  Bonesteel,  16  Wall.  31. 

The  property  the  complaint  seeks  to  reach  is  not  the  property  of 
his  debtor,  and  his  bill  must  therefore  be  dismissed,  with  costs. 

Tolcott  V.  Arnold,  54  Eq.,  570;  35  Atl,  532.  A  wife  can  employ  her 
husband  as  a  servant  in  the  management  of  her  separate  business,  but 
a  court  of  equity  will  scrutinize  closely  such  relation  to  see  whether  the  em- 
ployment is  bona  fide  and  whether  the  business  is  clearly  that  of  the  wife. 


TAYLOR  et  al.  v.  WANDS. 
Court  of  Errors  and  Appeals.    55  Eq.,  491 ;  37  Atl.,  315. 

Appeal  from  Court  of  Chancery. 

Bill  by  Frederick  J.  Wands  against  William  T.  Baylor  and  others. 
Judgment  for  complainant.  34  Atl.,  142.  From  the  judgment, 
William  T.  Taylor  and  Harry  Taylor  appeal.    Reversed. 

Magie,  J.     The  decree  appealed  from  was  made  upon  a  bill  filed 
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by  Frederick  J.  Wands,  assignee,  the  respondent,  against  John  Tay- 
lor, Harry  C.  Taylor,  William  T.  Taylor,  the  Taylor  Provision  Com- 
pany, and  others,  the  general  purpose  of  which  was  to  subject 
certain  real  and  personal  property,  charged  to  be  property  of  John 
Taylor,  to  a  judgment  entered  by  confession  in  the  Su- 
preme Court  on  April  7,  1893,  in  favor  of  respondent,  and  against 
John  Taylor  and  William  C.  Brandt.  The  decree  gave  the  relief 
prayed  for  by  respondent  in  various  particulars.  Harry  C.  and  Wil- 
liam T.  Taylor  have  appealed  from  the  whole  of  the  decree,  but, 
since  they  are  only  affected  by  it  in  two  particulars,  our  attention 
may  be  confined  to  them.  It  adjudged  that  the  surplus  (by  which 
was  evidently  meant  the  undivided  earnings)  of  the  Taylor  Pro- 
vision Company,  so  far  as  such  surplus  represented  48  shares  of 
its  capital  stock  standing  in  the  name  of  appellants,  was  subject  to 
the  lien  of  respondent's  judgment,  and  directed  a  reference  to  as- 
certain what  surplus  the  company  has.  It  further  adjudged  that 
the  lands  described  in  the  bill  which  formerly  belonged  to  John 
Taylor  were  also  subject  to  respondent's  judgment,  and  decreed 
that  conveyances  thereof  made  by  John  Taylor,  under  which,  by  di- 
vers mesne  conveyances,  the  title  to  one  of  the  tracts  had  come  to 
Harry  C.  Taylor,  and  the  title  to  the  remaining  tracts  had  come  to 
the  Taylor  Provision  Company,  should  be  annulled  and  set  aside. 
With  respect  to  the  part  of  the  decree  which  dealt  with  the  undivid- 
ed earnings  of  the  Taylor  Provision  Company,  the  issue  made  by 
the  pleadings,  briefly  stated,  was  this :  The  bill  charged  that  John 
Taylor,  Catherine  M.,  his  wife,  and  Harry  C.  and  William  T.  Tay- 
lor, who  are  sons  of  John  and  Catherine  M.  Taylor,  organized  that 
company,  but  that  all  the  stock  was  the  property  of  John  Taylor, 
and  the  shares  held  by  Harry  C.  and  William  T.  Taylor  were  held 
for  John  Taylor,  and  to  protect  them  from  respondent's  judgment. 
The  prayer  was  that  appellants  should  be  decreed  to  transfer  all 
their  stock  in  said  company  to  a  receiver  to  be  appointed  in  the 
cause.  Each  appellant  answered,  and  denied  the  charge  of  the  bill 
in  this  respect.  With  respect  to  the  part  of  the  decree  which  dealt 
with  the  lands,  the  bill  charged  that  John  Taylor,  with  intent  to  de- 
fraud respondent,  and  to  protect  said  lands  from  respondent's  judg- 
ment, had  conveyed  them  to  Edward  H.  Murphy,  who  afterwards 
conveyed  them  to  the  Mechanic's  National  Bank  of  Trenton,  which 
afterwards  conveyed  them  to  Benjamin  Van  Cleve,  who  conveyed 
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one  tract  to  Harry  C.  Taylor,  and  the  remaining  tracts  to  the  Tay- 
lor Provision  Company.  The  prayer  on  this  subject  was  that  the 
deeds  should  be  set  aside.  Appellants'  answers  contained  a  specific 
denial  of  this  charge.  The  Taylor  Provision  Company  did  not  at 
first  file  an  answer,  and  a  decree  pro  confesso  was  entered  against 
it.  But  that  decree  has  since  been  opened,  and  an  answer  has  been  . 
filed  by  the  company  containing  like  specific  denials. 

It  is  scarcely  necessary  to  observe  that  respondent's  decree  upon 
these  issues  can  only  be  supported  by  sufiicient  evidence  of  the 
fraudulent  character  of  the  impeached  transactions.  Evidence 
which  merely  excites  suspicion  that  fraud  may  have  existed  will  not 
be  sufficient.  It  must  reasonably  justify  an  inference  of  the  actual 
existence  of  fraud.  As  to  the  organization  and  stock  of  the  Taylor 
Provision  Company,  the  only  witnesses  called  by  respondent  were 
John  Taylor  and  the  appellants.  Upon  their  evidence,  the  following 
facts  were  established :  In  i860,  upon  the  marriage  of  John  Taylor 
with  Catharine  M.  Taylor,  a  policy  of  insurance  upon  his  life  for 
$5,000  was  (in  some  mode  not  disclosed  by  the  evidence)  made  pay- 
able to  her.  It  does  not  appear  who  kept  the  policy  alive  by  the 
payment  of  the  premiums.  It  does  not  appear  that  John  Taylor 
paid  any  premium  upon  that  policy  after  incurring  the  debt  where- 
on respondent's  judgment  was  founded.  In  August,  1888,  the  firm 
of  John  Taylor  &  Co.,  composed  of  John  Taylor  and  William  C. 
Brandt,  failed  for  a  large  amount.  At  that  time  Mrs.  Taylor  had 
held  the  policy  of  insurance  in  question  for  28  years,  and  there  is 
nothing  in  the  case  to  justify  a  doubt  as  to  her  absolute  right  to  it, 
free  from  any  claim  by  John  Taylor's  creditors.  About  the  ist  of 
September,  1889,  she  surrendered  the  policy  to  the  company  which 
had  issued  it,  in  consideration  of  a  present  pa3mient  to  her  of  $2,400. 
On  the  4th  of  September,  1889,  the  Taylor  Provision  Company  be- 
came incorporated  by  the  filing  of  a  proper  certificate  declaring  that 
its  capital  stock  was  to  be  $25,000,  divided  into  250  shares  of  $100 
each,  but  that  the  company  would  commence  business  upon  pa3anent 
of  $5,000.  It  also  appears  that  50  shares  of  the  capital  stock  were 
subscribed,  of  which  Mrs.  Taylor  took  47  shares,  each  of  the  ap- 
pellants took  I  share,  and  John  Taylor  took  i  share.  About  the  same 
time,  appellants  obtained  some  money  by  the  surrender  of  a  policy 
of  life  insurance  upon  the  life  of  their  father,  payable  to  them. 
There  is  no  evidence  that  the  money  thus  acquired  was  not  their 
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own,  free  from  any  claim  of  their  father's  creditors.  If  the  fact 
were  otherwise,  it  has  not  been  made  to  appear.  All  the  money  pro- 
cured by  the  surrender  of  the  life  insurance  policies  was  paid  into 
the  newly- formed  company.  Mrs.  Taylor  paid  in  $2,400,  and  gave 
her  duebill  to  the  company  for  the  difference  between  that  sum  and 
the  par  value  of  her  47  shares.  John  Taylor  paid  nothing;  for  his 
share.  It  is  unnecessary  to  discuss  whether  this  transaction  was 
conducted  in  accord  with  the  provisions  of  the  corporation  acts,  for 
it  could  only  be  questioned  in  that  respect  by  other  stockholders  or 
by  creditors  of  the  company.  Shortly  after  the  formation  of  the 
company,  Mrs.  Taylor  became  sick,  and  continued  so  until  her 
death,  in  April,  1890.  On  January  31,  1890,  when  her  death  was 
expected  by  herself  and  her  family,  she  transferred  23  of  her  shares 
of  its  stock  to  one  of  appellants,  and  23  more  to  the  other  appellant, 
retaining  one  share  in  her  own  name.  Her  certificate  was  surren- 
dered,,and  new  certificates  issued  to  appellants.  No  consideration 
was  paid  for  the  stock.  The  transaction  was  a  gift  from  the  mother 
to  her  sons.  The  vice  chancellor  criticised  this  transaction  as  hav- 
ing been  suggested  by  John  Taylor.  I  am  unable  to  perceive  the 
justice  of  such  criticism.  John  Taylor  was  hopelessly  bankrupt.  If 
his  wife  owned  these  shares  of  stock,  or  an  interest  in  them,  and 
died  intestate,  his  creditors  could  require  them  to  be  applied  to  the 
satisfaction  of  their  debts.  But  his  duty  to  his  creditors  did  not  ex- 
tend beyond  such  property  as  he  had  acquired.  It  did  not  require 
him  to  refrain  from  advising  her  as  to  the  disposition  of  her  proper- 
ty. There  was  therefore  no  legal  or  moral  wrong  in  suggesting  to 
her,  or  even  entreating  her,  to  bestow  her  property  upon  their  sons, 
either  by  will  or  by  gift  fitter  znvos.  Such  a  disposition  by  gift  was 
made,  jind.  in  my  judgment,  appellants  thereby  acquired  all  the 
rights  of  their  mother. 

From  this  resume  of  the  evidence,  it  is  obvious  that  the  decree 
prayed  for,  viz.,  the  transfer  of  appellants'  stock  to  a  receiver  for 
payment  of  respondent's  judgment,  was  properly  denied.  There  was 
no  evidence  to  rebut  the  presumption  that  the  $2,400  acquired  by 
her  by  the  surrender  of  the  policy  of  life  insurance  was  her  own 
money.  It  follows  that  the  shares  of  stock  in  the  Taylor  Provision 
Company,  or  such  interest  therein  as  she  acquired  with  that  money, 
were  hers,  and  that  she  transferred  her  interest  therein  by  the  gift 
to  appellants.    The  right  of  appellants  to  the  shares  originally  taken 
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and  paid  for  by  them  is  in  no  wise  challenged.    The  decree,  how- 
ever, subjects  to  respondent's  judgment  the  accumulated  earnings 
of  the  company,  which,  upon  division,  would  pertain  to  appellants' 
shares.    In  other  words,  it  recognizes  the  bona  fides  of  the  trans- 
action by  which  such  shares  were  acquired,  but  decrees  that  the 
earnings  upon  the  shares  belong,  not  to  appellants,  but  to  John  Tay- 
lor, and  are  subject  to  his  debts.    The  evidence  upon  which  the  de- 
cree in  this  respect  seems  to  have  been  made  may  be  thus  stated: 
The  Taylor  Provision  Company  engaged  in  the  same  business  as 
that  which  the  firm  of  John  Taylor  &  Co.  had  previously  carried 
on.    John  Taylor  became  the  president  anc^  manager  of  the  corpor- 
ation.    It  does  not  clearly  appear,  but  it  may  be  inferred,  that  the 
corporation  owed  its  success  to  his  business  ability  and  exertions.  It 
appears,  at  least,  that  while  he  was,  as  the  vice  chancellor  finds,  the 
controlhng  spirit  of  the  company,  it  established  a  good  business,  and 
has  accumulated  earnings  of  about  "$30,000.     From  the  opinion  be- 
low, it  seems  that  the  conclusion  respecting  these  earnings  was  based 
upon  the  lack  of  evidence  to  show  any  agreement  between  the  com- 
pany and  John  Taylor  as  to  accountings  or  compensation  or  profits. 
Rut  this  put  upon  the  defendants  below  a  burden  which  ought  not 
to  have  been  imposed  on  them.    It  was  for  respondent  to  establish 
fraud  in  the  transaction.    As  to  accountings,  it  should  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that  such  accountings  as 
shareholders  may  require  from  officers  of  corporations  were  pro- 
vided for.    The  mere  fact  of  large  undivided  accumulations  of  earn- 
ings justifies  no  inference  of  fraud,  because  the  shareholders  had  a 
right  to  leave  their  earnings  undivided,  and  it  may  be  inferred  that 
there  was  a  necessity  for  more  working  capital  than  that  supplied 
by  the  original  subscriptions*     In  respect  to  compensation  of  the 
president  and  manager,  there  is  obvious  error,   for  the  evidence 
shows  that  John  Taylor  is  and  has  been  receiving  a  salary  of  $3,000 
a  year  as  an  officer  of  the  company  for  his  Services.    The  decree,  in 
so  far  as  it  subjects  the  accumulated  earnings  of  the  Taylor  Provi- 
sion Company,  which  represent  appellants'  48  shares  of  stock,  to 
respondent's  judgment,  upon  this  evidence,  is  plainly  erroneous.    In 
respect  to  such  of  the  earnings  as  represent  the  two  shares  originally 
subscribed  and  paid  for  by  appellants,  the  decree  has  no  foundation 
to  rest  upon.     In  respect  to  so  much  of  the  earnings  as  represent 
the  46  shares  subscribed  for  by  the  deceased,  Catharine  M.  Taylor, 
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or  such  interest  as  she  acquired  therein  by  the  money  she  actually 
paid  thereon,  it  is  also  without  support. 

Under  our  married  woman's  act  and  the  deliverances  of  our 
courts  on  the  subject,  it  is  thoroughly  settled  that  a  married  woman 
may  embark  her  own  money  and  capital  in  any  separate  business  or 
trade,  may  make  valid  contracts  respecting:  the  same,  may  employ 
agents  in  carrying  on  such  business  or  trade,  and  may  avail  herself 
of  their  skill  and  ability  to  make  it  successful.  She  may  employ  her 
husband  as  such  agent,  and  make  use  of  his  business  ability,  exper^ 
ience,  and  energy  to  the  same  purpose.  Earnings  upon  or  increase 
of  her  capital  in  such  business  or  trade,  though  due  in  part  to  the 
services  rendered  by  her  husband,  will  still  belong  to  her,  and  will 
not  be  liable  to  be  seized  by  the  husband's  creditors  as  his  property. 
This  was  the  doctrine  declared  in  the  Court  of  Chancery  by  Vice 
Chancellor  Van  Fleet,  and  approved  by  this  Court  in  Tresch  v. 
Wirtz,  34  N.  J.  Eq.,  124,  36  N.  J.  Eq.,  356.  It  was  applied  in  the 
Court  of  Chancery  in  Kutcher  v.  Williams,  40  N.  J.  Eq.,  436,  3  Atl., 
257,  and  more  recently  in  this  court  in  Coyne  v.  Sayre,  36  Atl.,  96. 

Had  Mrs.  Taylor  established  a  business  such  as  was  carried  on  b)r 
the  Taylor  Provision  Company,  and  invested  in  it  the  money  ac- 
quired by  her  upon  the  surrender  of  the  life  insurance  policy,  and 
employed  her  husband  to  carry  on  that  buisness  in  the  same  man- 
ner as  he  carried  on  the  company's  business,  this  doctrine  would 
have  been  plainly  applicable ;  for,  while  a  court  of  equity  will  care- 
fully scrutinize  the  employment  of  an  insolvent  husband  by  a  wife 
in  such  a  case,  it  could  find  nothing  in  the  facts  to  indicate  that  the 
husband  acquired  any  interest  in  the  profits  or  earnings  of  the  busi- 
ness. Had  the  husband's  services  been  rendered  to  her  gratuitously, 
such  would  probably  be  the  conclusion,  for  the  debtor  is  not  obliged 
to  work  for  the  benefit  of  his  creditor ;  but  when,  as  in  this  case,  the 
services  were  rendered  upon  compensation,  not  shown  to  be  unusual 
compensation  for  such  services,  it  is  beyond  doubt  that  the  profits 
and  earnings  of  the  business  belonged  to  the  wife,  notwithstanding 
they  were  in  part  due  to  the  husband's  skillful  services,  precisely  as 
they  would  do  had  she  employed  a  stranger  of  like  ability  to  carry  on 
the  business.  I  am  unable  to  distinguish  between  the  case  supposed, 
and  which  the  vice  chancellor  concedes  would  require  a  diflferent 
conclusion  that  that  he  reached,  and  the  case  actually  presented  by 
the  evidence.  Mrs.  Taylor,  instead  of  embarking  her  capital  alone. 
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or  in  partnership  with  her  sons,  in  the  business,  organized  a  corpora- 
tion to  establish  the  business,  and  she  and  her  sons  took  all  the  stock 
issued  except  one  share,  and  paid  in  all  the  working  capital.  In- 
stead of  eniplo3ring  her  husband  as  her  own  agent  or  the 
agent  of  a  firm  composed  of  herself  and  her  sons,  the 
corporation,  which  they  practically  controlled,  employed  him 
as  president  and  manager.  The  cases  are  identical,  and  the 
profits  and  earnings  represented  by  her  stock  were  her  own  proper- 
ty, and  not  liable  to  respondent's  judgment.  There  is  nothing  in  the 
evidenfce  to  indicate  it,  but  it  may  reasonably  be  inferred  that  a  large 
part  of  the  undivided  earnings  of  the  company  was  made  after  the 
stock  of  Mrs.  Taylor  had  been  transferred  to  appellants.  With  re- 
spect to  the  earnings  after  the  transfer,  the  evidence  is  equally  in- 
sufficient to  justify  the  conclusion  that  they  became  the  property  of 
John  Taylor.  For  these  reasons  the  decree  in  the  respect  under 
consideration  was  erroneous. 

It  remains  to  consider  that  part  of  the  decree  appealed  from 
which  set  aside  certain  conveyances,  and  subjected  the  lands  thereby 
conveyed,  to  the  Taylor  Provision  Company  and  to  Harry  C.  Tay- 
lor, to  respondent's  judgment.  To  support  the  judgment  in  this  re- 
spect, respondent's  evidence  must  show  that  John  Taylor  was  the 
owner  of  said  lands,  or  of  some  interest  in  them  liable  to  be  taken 
in  satisfaction  of  respondent's  judgment.  The  only  witnesses  called 
upon  this  subject  were  John  Taylor  and  Benjamin  Van  Cleve.  Nei- 
ther Edward  H.  Murphy  nor  any  officer  of  the  Mechanic's  National 
Bank  of  Trenton  was  examined  as  a  witness.  From  the  evidence  of 
John  Taylor  the  following  facts  appear :  All  the  lands  in  question 
belonged  to  him  at  the.time  of  the  failure  of  the  firm  of  John  Tay- 
lor &  Co.,  and  the  title  was  in  him.  The  Mechanics'  National  Bank 
of  Trenton  was  a  large  creditor  of  the  insolvent  firm.  John  Taylor 
conveyed  the  lands  to  Edward  H.  Murphy  without  any  considera- 
tion, but  with  the  intent  that  Murphy  should  convey  them  to  said 
bank,  which  he  afterwards  did.  There  was  no  agli;ieement  or  under- 
standing with  the  bank  except  that  it  was  to  credit  upon  the  debt  of 
the  firm  whatever  moneys  it  should  obtain  by  a  sale  of  said  lands. 
If  the  evidence  of  John  Taylor  is  believed  (and  he  is  the  only  wit- 
ness called  respecting  the  transfer  of  his  title  to  the  bank)  it  is  plain 
that  his  conveyances  were  absolute,  and  conveyed  all  his  right,  re- 
serving no  right  of  redemption.  If  the  peculiar  manner  in- which 
the  title  was  conveyed  to  the  bank  is  adapted  to  excite  suspicion  of 
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the  bona  fides  of  the  transaction,  such  suspicion  is  not  sufficient  to 
justify  the  rejection  of  the  sworn  statements  of  respondent's  wit- 
ness, to  the  effect  that  the  design  was  to  prefer  the  bank  to  the  other 
creditors  of  John  Taylor.  Such  a  preference  is  not  forbidden  by 
law.  Since  it  thus  appears  that  John  Taylor  parted  with  all  his  in- 
terest in  the  lands  upon  the  transfer  to  the  bank,  it  is  obvious  that 
the  decree  can  only  be  supported  by  evidence  establishing  the  fact 
that  he  subsequently  acquired  the  title  to  ^aid  lands,  or  some  inter- 
est therein.  The  bank  conveyed  the  lands  to  Van  Cleve,  who  paid 
for  them  partly  in  cash,  and  partly  by  a  note  which  he  afterwards 
paid.  Both  Van  Cleve  and  Taylor  testify  that,  after  Taylor  had 
heard  that  Van  Cleve  had  agreed  to  buy  the  lands  from  the  bank,  he 
expressed  a  desire  to  redeem  the  property  at  some  future  time,  but 
both  deny,  in  the  most  positive  terms,  that  there  was  any  agreement 
or  understanding  by  which  Van  Cleve  was  bound  to  permit  such  re- 
demption. If  this  evidence  is  credited,  it  is  plain  that  John  Taylor 
acquired  no  interest  in  said  lands  from  Van  Cleve.  But  it  is  argued 
in  behalf  of  respondent  that  facts  admitted  by  these  witnesses  are  at 
variance  with  their  evidence,  and  justify  a  refusal  to  credit  their 
denial  that  Van  Cleve*s  purchase  of  the  lands  from  the  bank  was  for 
the  benefit  of  John  Taylor.  The  facts  relied  on  are  these:  Van 
Cleve  and  John  Taylor  were  old  and  intimate  friends.  The  sales 
of  the  greater  and  more  valuable  parts  of  the  lands  made  by  Van 
Cleve  to  the  Taylor  Provision  Company  were  made  for  prices  which 
reimbursed  him  for  his  outlay  in  the  purchase  from  the  bank.  The 
conveyance  by  Van  Cleve  of  one  tract  to  Harry  C.  Taylor  was  with- 
out consideration.  A  theory  deduced  from  such  admitted  facts  will 
not  justify  discrediting  the  sworn  evidence  of  unimpeached  wit- 
nesses in  respect  to  the  intent  and  purpose  of  the  respective  convey- 
ances, unless  it  is  absolutely  inconsistent  therewith.  I  do  not  think 
such  inconsistency  appears. 

With  respect  to  the  lands  conveyed  to  the  Taylor  Provision  Com- 
pany there  is  no  sufficient  evidence  to  show  that  the  prices  paid 
were  below  the  fair  market  value  at  the  time  of  the  respective  con- 
veyances. The  lands  were  conveyed  to  the  company,  in  which  John 
Taylor  had  but  a  nominal  interest,  as  holder  of  one  share  of  its 
stock.  With  respect  to  the  tract  conveyed  to  Harry  C.  Taylor  with- 
out consideration,  it  appears  that  it  was  heavily  mortgaged.  There 
is  no  sufficient  evidence  of  the  market  value  of  the  equity  of  re- 
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demption  at  the  time  the  conveyance  was  made,  but  the  fair  infer- 
ence is  that  it  was  very  small.  If  John  Taylor's  friend,  being  pro- 
tected from  any  loss  upon  his  purchase  from  the  bank,  chose  to  con- 
vey to  his  friend's  son  this  equity  of  redemption,  of  trifling  value, 
the  inference  that  it  was  a  gift  is  at  least  as  reasonable  as  the  infer- 
ence sought  to  be  deduced  that  the  transfer  was  for  the  benefit  of 
John  Taylor.  There  is  no  evidence  whatever  that  Harry  C.  Taylor 
accepted  the  conveyance  with  any  agreement  or  understanding  thai 
he  was  to  hold  the  tract  for  the  benefit  of  his  father.  Whatever 
suspicion  the  evidence  on  this  subject  may  excite,  it  falls  short,  in 
my  judgment,  of  establishing  the  claim  of  respondent.  The  decree 
in  the  respect  lastly  considered  is  therefore  also  erroneous.  The 
result  is  that  the  decree  appealed  from  in  the  two  respects  which 
have  been  considered,  and  which  are  all  in  which  appellants  have  an 
interest,  must  be  reversed. 

Healey  v.  Ballantine,  66  Law,  339;  49  At!.,  511.  Suit  by  a  husband  and 
wife  to  recover  for  personal  injuries  received  by  the  wife  through  the 
negligence  of  the  defendant.  Evidence  that  the  wife  had  a  separate  business 
and  that  the  business  had  to  be  given  up  because  of  these  injuries  was 
admitted.  The  recovery  included  damages  for  the  injuries  to  her  separate 
business. 
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CHAPTER  11. 

Gifts  Between  Husband  and  Wife. 

FARROW  V.  FARROW. 

Court  of  Errors  and  Appeals.    72  Eq.,  42;  65  Atl.,  1909. 

Appeal  from  Court  of  Chancery. 

Bill  by  Ethel  Farrow  against  William  Farrow,  Jr.  Decree  for 
plaintiff,  and  defendant  appeals.    Modified. 

Trenchard,  J.  This  is  an  appeal  from  a  decree  of  the  Court  of 
Chancery.  The  bill  was  filed  by  Ethel  Farrow,  the  respondent, 
against  her  husband,  William  Farrow,  Jr.,  the  appellant,  who  was 
living  apart  from  her,  for  the  recovery  of  the  possession  or  the  val- 
ue of  one  solitaire  diamond  ring,  one  turquoise  ring  with  16  small 
diamonds  around  it,  and  one  pair  of  diamond  earrings, 
that  were  in  the  possession  of  the  wife  at  the  time  her  hus- 
band separated  from  her,  and  which  were  then  taken  by  him 
forcibly,  and  since  have  been  converted  to  his  own  use.  In  the  bill, 
the  complainant  averred  that  these  jewels  had  been  given  to  her  by 
her  husband,  the  defendant,  and  that  he  had  allowed  her  to  apply 
them  to  her  separate  use.  The  prayer  of  the  bill  is  that  the  defend- 
ant "may  be  ordered  and  decreed  to  deliver  to  your  oratrix  forth- 
with said  personal  property,  or,  in  case  he  has  sold  or  parted  with 
the  same,  he  may  be  ordered  and  decreed  to  pay  to  your  oratrix  such 
sum  or  sums  as  shall  be  a  fair  value  of  the  same."  The  answer  of 
the  defendant  denies  that  the  complainant  was  or  is  the  owner  of 
the  said  jewels;  denies  that  he  gave  them  to  her,  and  that  he  al- 
lowed her  to  apply  them  to  her  separate  use.  It  avers  that  the  de- 
fendant "bought  and  purchased  the  jewelry  mentioned  in  the  bill  of 
complaint  for  the  personal  adornment  of  his  wife,  the  complainant, 
but  that  he  never  gave  said  jewelry,  or  any  part  thereof,  to  his  wife, 
and  never  parted  with  his  title  or  possession  to  said  jewelry,  and 
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that  they  aj-e  his  property  and  in  his  possession."  At  the  hearing  it 
appeared  that  the  defendant  had  parted  with  the  jewelry,  and  the 
Court  of  Chancery  decreed  "that  the  defendant  pay  unto  the  com- 
plainant by  way  of  compensation  for  said  solitaire  diamond  ring, 
turquoise  ring  with  16  small  diamonds  around  it,  and  a  pair  of  dia- 
mand  earrings,  the  stun  of  $670." 

On  this  appeal,  we  are  not  concerned  with  that  part  of  the  decree 
which  awards  compensation  for  the  solitaire  diamond  ring,  because 
it  appeared  at  the  hearing  that  it  was  given  by  the  husband  to  the 
wife  before  their  marriage  as  an  engagement  ring.  The  gift  was 
absolute,  and  the  property  remains  hers,  notwithstanding  the  sub- 
sequent marriage.  This  is  admitted  to  be  the  legal  situation  by  the 
defendant.  To  the  extent  that  the  decree  directed  payment  for 'the 
value  of  the  solitaire  diamond  ring  which  was  shown  to  be  $130,  it 
was  admittedly  proper.  The  controversy  on  this  appeal  is  concern- 
ing the  propriety  of  the  decree  so  far  as  it  relates  to  the  turquoise 
ring  and  the  diamond  earrings,  together  valued  at  $540.  The  com- 
plainant, the  wife,  claims  that  this  jewelry  was  given  to  her  by  her 
husband  during  coverture;  that  it  was  bought  on  the  installment 
plan,  and  that  a  considerable  amount  of  the  purchase  money  still 
remained  unpaid  at  the  time  when  the  husband  took  possession  of  it. 
This  is  stated  to  be  the  fact  by  the  wife,  who  says  the  unpaid  amount 
was  somewhere  about  $300.  She  then  goes  on  to  say :  "We  paid  so 
much  a  month.  We  undertook  to  pay  $40  per  month.  We  didn't 
always  pay  that  much.  We  paid  what  we  thought  we  could.  We 
thought  it  was  money  saved  to  buy  the  diamonds.  That  was  the 
agreement  between  Will  and  me.  That  was  the  reason  we  bought 
them."  In  the  same  connection  she  says:  "I  don't  remember  any 
such  conversation  before  Mr.  Eldredge.  No,  we  talked  about  these 
affairs  between  ourselves.  Q.  Between  yourselves  ?  A.  Not  before 
Mr.  Eldredge.  Q.  Then  after  you  were  by  yourselves?  A.  Yes, 
sir;  at  times  we  talked  over  buying  diamonds  to  save  money,  we 
did;  yes."  The  testimony  shows  beyond  question  that  the  jewelry 
was  purchased  with  the  husband's  money.  It  therefore  was  his  prop- 
erty, unless  it  was  bestowed  by  him  upon  his  wife  as  a  gift.  A  gift 
of  personal  property  from  husband  to  wife  must  be  clearly  proved. 
There  must  be  a  clear  and  convincing  evidence  of  a  delivery  of  the 
property  by  the  husband  with  the  intention  of  divesting  himself  of 
all  dominion  and  control  of  it  and  of  vesting  title  in  the  wife.    Skill- 
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man  v.  Skillman,  13  N.  J.  Eq.,  403;  Dilts  v.  Stevenson,  17  N.  J.  Eq.^ 
407.  See,  also.  14  Am.  &  Eng.  Encycl.  L.  (2d.  Ed.)  1033,  and  cases 
there  cited. 

Applying  these  principles  to  the  case  under  consideration,  we  find 
nothing  to  justify  the  claim  of  the  wife  that  the  jewelry  was  be- 
stowed upon  her  by  her  husband  as  a  gift.  The  evidence  shows  that 
it  was  purchased  by  the  husband,  not  as  a  gift  to  his  wife,  but  as  an 
investment  for  their  joint  benefit,  and  also  for  the  purpose  of  orna- 
menting the  wife  on  suitable  occasions;  in  other  words,  either  it  re- 
mained the  absolute  property  of  the  husband,  or,  at  most,  it  became 
the  wife's  paraphernalia.  In  either  event,  the  husband  was  entitled 
to  take  possession  of  it,  and  deal  with  it  as  he  saw  fit.  Of  course,, 
this  is  true  if  it  became  his  absolute  property,  and  there  remains  only 
to  be  considered  the  legal  situation  if  it  became  the  wife's  parapher- 
nalia. At  common  law,  the  husband  is  bound  to  maintain  the  wife, 
and  to  provide  her  with  suitable  clothing  appropriate  to  their  de- 
gree, and  his  own  circumstances  and  social  position.  That  common- 
law  obligation  still  rests  upon  the  husband.  As  corollary  to  this 
obligation,  the  common  law  recognizes  that  articles  of  clothing,  and 
personal  ornaments  appropriate  for  the  wife,  which  are  purchased 
with  the  husband's  money,  or  upon  his  credit,  are  his  property,  not- 
withstanding the  fact  that  they  are  selected  and  purchased  by  the 
wife,  or  are  intended  for  her  personal  and  exclusive  use.  The  wife's 
clothing  and  ornaments  are  called  her  paraphernalia,  and  the  com- 
mon-law rule,  that  the  ownership  thereof  during  the  life  of  the  hus- 
band was  in  him.  remains  in  force  in  all  jurisdictions  where  that 
rule  has  not  been  abrogated  by  statute.  It  had  not  been  abrogated  in 
this  state  by  the  marrie<l  woman's  act  (Gen.  St.  p.  2012),  or  by  any 
other  statutory  provision.  Except  in  cases  where  the  wife  herself 
purchases  the  paraphernalia  with  her  own  separate  money  or  earn- 
ings, the  rule  remains  exactly  as  it  stood  at  common  law.  In  Massa- 
chusetts, it  has  been  judicially  declared  that  the  common-law  rule 
still  prevails  because  of  the  absence  of  statutory  provision  chang- 
ing it.  Hawkins  v.  Providence  &  Worcester  Railroad,  119  Mass. 
596,  20  Am.  Rep.  353.  So,  too,  in  Michigan,  the  same  rule  pre- 
vails, and  for  the  same  reason.  Smith  v.  Abair,  87  Mich.,  62,  49 
N.  W.,  509.  If,  therefore,  the  jewelry  became  the  paraphernalia  of 
the  wife,  then  the  common-law  doctrine  of  paraphernalia  applies, 
and  that  is  this:  That  ^'suitable  ornaments  and  wearing  apparel  of  a 
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married  woman,  which  come  to  her  through  her  husband  during 
coverture,  remain  his  personal  property  during  his  life,  and  he  may 
sell  and  dispose  of  them  during  his  life."  Schouler's  Domestic  Re- 
lations (5th  Ed.)  p.  208.  r 

So  much  of  the  decree  as  adjudges  that  the  defendant  make  com- 
pensation unto  the  complainant  for  the  turquoise  ring  with  16  small 
diamonds  around  it,  and  for  the  pair  of  diamond  earrings,  should  be 
reversed.  As  the  complainant  was  admittedly  entitled  to  a  decree 
for  the  value  of  the  solitaire  diamond  ring,  which  was  $130,  she  is 
entitled  to  costs  in  the  court  below. 


BECK  V.  BECK. 

Court  of  Errors  and  Appeals.    78  Eq.,  544;  80  Atl.,  550. 

Appeal  from  Court  of  Chancery. 

Bill  by  Henry  Beck  against  Marie  Beck.  Decree  for  complainant 
{77  N.  J.  Eq..  51,  75  Atl.,  228),  and  defendant  appeals.    Reversed. 

SwAYZE,  J.  The  complainant's  bill  charges  that  certain  prop- 
erties, the  title  to  which  stands  in  the  name  of  his  wife,  the  defend- 
ant, belong  in  equity  to  him,  because  purchased  with  his  money,  and 
the  title  taken  in  defendant's  name  with  the  agreement  that  it  should 
be  only  in  trust  for  the  complainant.  He  prays  a  decree  that  the  de- 
fendant make  deeds  so  as  to  vest  the  title  in  fee  in  him.  The  an- 
swer denies  the  material  charges  of  the  bill.  The  learned  vice  chan- 
cellor held  that  neither  complainant  nor  defendant  was  entitled  to 
the  whole  property ;  that  in  equity  it  belonged  to  them  for  their  joint 
benefit  as  if  they  were  tenants  by  the  entirety.  The  decree  so  ad- 
judges. This  view  necessitated  an  amendment  of  the  bill,  which 
was  permitted^  charging  that  the  properties  described  in  the  bill  were 
to  be  held  in  trust  by  the  defendant  for  herself  and  complainant  as 
a  common  hoard  for  their  joint  benefit  and  lives,  and  that  upon  the 
death  of  either,  the  moneys  and  the  properties  should  belong  to  the 
survivor.  Notwithstanding  this  change  of  front,  however,  the  com- 
plainant by  his  amended  bill,  prayed  in  the  alternative  for  a  decree 
either  ( i )  that  the  properties  are  held  by  the  defendant  in  trust  for 
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the  complainant,  and  that  she  make  deeds  to  vest  the  title  in  fee  in 
him,  that  he  may  have  full  possession  and  control,  and  that  she  may 
account  for  the  rents  and  profits;  or  (2)  that  the  properties  arc 
held  in  trust  during  their  joint  lives,  with  right  of  survivorship,  and 
that  the  complainant  have  an  accounting  of  the  rents  and  profits. 
The  court  then  not  only  changed  the  issue  as  made  by  the  parties, 
but  changed  it  in  a  way  to  which  the  complainant  even  when  he 
amended  his  bill  was  unwilling  to  )rield  full  assent.  The  court's 
conclusion  was  an  inference  as  to  the  intent  of  the  parties  which  is 
not  sustained  by  pleading  or  evidence  on  either  side. 

The  complainant,  a  laborer,  and  defendant,  a  servant,  were 
married  in  1885.  They  lived  together  until  1908  in  New  York  and 
in  Jersey  City,  and  accumulated  the  property  in  question  out  of  the 
earnings  of  both,  and  of  their  children.  During  most  of  the  time 
the  complainant  worked  in  a  factory,  and  the  wife  conducted  a  sa- 
loon under  a  license  in  the  husband's  name.  He  rendered  assistance 
in  the  saloon  before  going  to  work  in  the  morning  and  after  return- 
ing at  night.  His  earnings  in  the  factory  seem  to  have  been  insuffi- 
cient for  the  support  of  his  family,  and  the  savings  which  were  in- 
vested in  the  properties  were  made  possible  by  the  profits  of  the 
saloon  business,  and  by  boarders,  and  perhaps  the  labor  of  the  min- 
or children.  It  is  immaterial  from  what  particular  source  the  sav- 
ings came.  The  funds  were  mingled,  and,  unless  the  wife's  claim 
can  be  sustained  on  some  other  ground,  the  savings  cannot  be  called 
her  individual  property.  The  properties  in  question  were  bought  at 
different  times,  beginning  with  1896.  The  husband  knew  of  the 
purchases,  the  first  two  at  or  before  the  time  of  purchase,  and  the 
last  two  within  a  short  time  after.  The  vice  chancellor  based  his  in- 
ference that  the  savings  were  the  property  of  both  complainant  and 
defendant — a  "common  hoard" — ^upon  the  station  in  life  of  the  par- 
ties, and  without  evidence  to  that  effect  he  took  judicial  notice,  ap- 
parently, that  it  is  the  usual  customary  habit  of  such  people  to  con- 
stitute the  wife  the  treasurer,  and  to  turn  all  moneys  from  every 
source  over  to  her.  He  limited  this  custom,  apparently,  to  what  he 
called  "low  wage  earners,"  but  did  not  define  this  term.  What  might 
appear  high  wages  to  one  would  appear  low  wages  to  a  man  more 
fortunately  circumstanced.  The  test  is  too  uncertain,  and  introduc- 
es one  rule  ioY  one  class  of  people  and  a  different  rule  for  a  class 
with  larger  income  without  drawing  the  dividing  line.     The  cir- 
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cumstances  of  the  parties  may  often  be  of  ^eat  value  as  evidence 
of  their  intention,  where  their  intentions  are  material  to  the  issue, 
but  the  vice  chancellor  did  not  treat  his  assumption  of  the  custo- 
mary habit  of  low  wag^e  earners  as  evidence  but  rather  as  a  rule  of 
law.    If  the  writer  were  to  conjecture  from  his  own  experience  and 
observation,  he  would  think  that  the  practice  among  men  whose  wa- 
ges seem  to  him  low,  who  are  thrifty  and  saving,  does  not  vary  from 
the  practice  of  salaried  men  who  would  not  be  called  wage  earners 
in  the  ordinary  sense.    No  doubt  in  all  ranks  of  society  the  wife  is 
often  made  the  cashier  or  treasurer,  and  it  is  sometimes  done  per- 
haps, with  the  view  that  she  will  hold  the  property  for  the  common 
benefit,  but  it  is  also  done  oftentimes  with  the  intent  that  the  prop- 
erty shall  be  accumulated  in  her  name,  and  be  free  from  the  busi- 
ness risks  or  the  claims  of  creditors  of  the  husband.    If  the  theory 
of  the  common  hoard  is  to  be  applied  where  the  title  is  in  the  wife, 
it  must  be  equally  applicable  in  similar  circumstances  where  the  title 
is  in  the  husband,  and  the  necessary  result  would  be  that  the  equit- 
able title  to  property  would  depend  upon  a  nebulous  line  of  dis- 
tinction between  "low  wage  earners"  and  those  earning  more.  '  In 
the  present  case,  whether  the  savings  were  common  property  or  the 
husband's  property,  the  title  to  the  real  estate  was  put  in  the  wife. 
The  evidence,  instead  of  indicating  that  the  title  was  taken  in  the 
name  of  the  wife  for  the  purpose  of  being  held  for  the  joint  bene- 
fit indicates  rather  that  it  was  put  in  her  name  either  with  no  agree- 
ment at  all  as  to  equitable  rights  and  certainly  with  no  recondite  no- 
tion of  tenancy  by  entireties,  or  else  for  the  purpose  of  securing  it 
against  a  judgment  creditor  of  the  husband's.     The  complainant 
testifies  that  his  wife  said  it  was  better  to  put  the  house  in  her  name 
on  account  of  an  outstanding  mortgage  on  a  saloon  they  had  con- 
ducted in  Morrisania,  and  that  he  was  satisfied  with  that.    Although 
he  adds  that  his  wife  said,  "It  belongs  to  you  as  well  as  to  me,"  this 
does  not  avail  him  in  view  of  his  admission  that  the  object  was  to 
keep  it  from  a  possible  creditor.    With  reference  to  another  prop- 
erty, he  distinctly  says  that  she  wanted  it  in  her  name  so  that  an  ex- 
isting judgment  creditor  of  his  could  not  get  it.    He  says  he  ex- 
pressed a  desire  to  pay  that  creditor,  but  in  an  examination  upon 
supplementary  proceedings,  he  denied  the  ownership  of  property. 
When  first  interrogated  by  his  counsel,  he  said  that  he  was  satisfied 
after  they  got  into  conversation  about  the  judgment  that  she  should 
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take  the  property  in  her  name.  Immediately  afterwards  his  coun- 
sel by  a  most  suggestive  question  g:ot  him  to  testify  to  the  contrary. 
Nowhere  does  he  testify  to  any  such  arrangement  as  the  vice  chan- 
cellor has  made  by  the  decree,  and  the  theory  of  his  bill  is  cogent  evi- 
dence to  the  contrary.  The  funds,  far  from  being  treated  as  a  com- 
mon hoard  from  the  beginning,  were  kept  in  separate  bank  accounts 
while  the  parties  lived  in  New  York.  It  was  only  after  reverses 
there  and  removal  to  New  Jersey  that  the  wife  alone  handled  the 
money. 

This  theory  of  a  common  hoard  for  the  joint  benefit  among 
low  wage  earners  finds  support  only  in  the  opinion  of  the  Court  of 
Chancery  in  Fretz  v.  Roth,  68  N.  J.  Eq.,  516,  59  Atl.,  676.  The  de- 
cree in  that  case  was  reversed  (70  N.  J.  Eq.,  764,  64  Atl.,  152),  be- 
cause we  took  a  different  view  of  the  facts  of  the  case  other  than 
those  relating  to  the  manner  in  which  the  funds  were  kept.  We 
said  nothing  in  our  opinion  with  reference  to  the  vice  chancellor's 
theory  because  it  was  unnecessary  to  say  anything.  We  did  not  re- 
verse his  view,  because  we  did  not  deal  with  it  at  all,  and  it  is  very 
unsafe  to  infer  that  because  we  passed  it  in  silence  we  therefore 
approved  it.  If  we  are  to  be  held  to  approve  ever)rthing  in  the 
opinion  below  which  .we  do  not  expressly  disapprove,  our  labors 
would  be  seriously  increased. 

The  conclusion  reached  in  the  Court  of  Chancery  in  this  case  con- 
flicts with  the  rule  established  by  numerous  cases  in  this  court.  In 
Cutler  V.  Tuttle,  19  N.  J.  Eq.,  549,  Mr.  Justice  Depue  said :  "There 
is  no  doubt  that  payment  of  part  of  the  purchase  money  will  create 
a  resulting  trust  to  the  extent  of  that  payment,  but  the  amounts 
paid  by  the  diflferent  parties  must  be  shown  with  certainty,  and  a 
resulting  trust  will  not  be  held  to  arise  upon  payments  made  in  com- 
mon by  one  asserting  his  claim  and  the  grantee  in  the  deed,  when 
the  consideration  is  set  forth  in  the  deed  as  moving  solely  from  the 
latter,  unless  satisfactory  evidence  is  offered,  exhibiting  the  portion 
which  was  really  the  property  of  each,  and  establishing  the  fact  that 
the  payment  was  made  for  some  specific  part  or  distinct  interest  in 
the  estate."  In  Midmer  v.  Midmer's  Executors,  26  N.  J.  Eq.,  299. 
at  page,  304,  Vice  Chancellor  Van  Fleet  said :  "Nothing  short  of  cer- 
tain, definite,  reliable,  and  convincing  proof  will  justify  the  court  in 
divesting  one  man  of  title  to  lands,  evidenced  by  a  regular  deed,  and 
putting  it  in  another."    The  rule  was  applied  by  Chancellor  Runyon 
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in  a  case  of  great  hardship  where  the  effect  was  to  kave  $60,000 
worth  of  property  in  the  name  of  the  wife,  the  money  for  which  had 
been  furnished  by  the  husband,  althougfh  they  had  been  divorced 
for  the  adultery  of  the  wife,  and  she  was  permitted  to  enjoy  the 
property  with  her  paramour.  Lister  v.  Lister,  35  N.  J.  Eq.,  49, 
affirmed  on  Chancellor  Runyon's  opinion,  37  N.  J.  Eq.,  331.  In 
Read  v.  Huff,  40  N.  J.  Eq.,  229,  where  the  heirs  of  the  husband 
sought  to  establish  a  resulting  trust  in  lands  the  title  to  which  was 
in  the  wife,  we  said,  at  page  234:  "It  is  also  well  settled  that  the 
proof  which  shall  rebut  the  presumption  of  a  gift  in  favor  of  a  child 
or  wife,  shall  be  equally  satisfactory  and  explicit  with  the  proof  re- 
quired to  establish  a  resulting  trust;  the  circumstances  relied  on 
must  be  convincing  and  leave  no  reasonable  doubt  as  to  the  intention 
of  the  party."  The  same  rule  was  recognized  in  Duvale  v.  Duvale, 
56  N.  J.  Eq.,  375,  39*  Atl.,  687,  40  Atl.,  440,  although  in  that  case 
the  court  held  that  the  proof  showed  that  the  settlement  upon  the 
wife  was  not  of  the  whole  estate  in  the  land,  but  of  a  limited  es- 
tate therein.  The  present  case  falls  far  short  of  the  established 
standard  of  proof.  It  seems  rather  that  the  intent  of  the  parties  was 
to  vest  the  absolute  title  in  the  wife  free  of  any  trust,  perhaps  with 
the  natural  expectation  on  the  part  of  the  husband  that  they  would 
share  the  benefits. 

The  decree  must  be  reversed  in  order  that  the  bill  may  be  dis- 
missed. The  defendant  is  entitled  to  costs  both  in  this  court  and 
the  Court  of  Chancery. 

Garrison.  Minturn.  and  Vroom,  JJ.  dissent. 

Farr  v.  Hauenstein,  72  E(j.,  876;  67  Atl,  ^77-  If  the  husband  expends 
money  upon  lands  of  his  wife  m  his  occupation  by  erecting  buildings  or 
making  improvements  thereon,  the  law  will  presume  he  intended  it  for  her 
benefit  and  he  cannot  recover  for  the  same. 

Hagerman  v.  Buchanan,  45  Eq.,  292;  17  Atl.,  946.  "In  respect  to  debts  exist- 
ing at  the  time  of  a  voluntary  conveyance  by  a  husband  to  a  wife  the  deed  is 
void  by  force  of  the  statute  of  frauds  and  perjuries  against  the  attack  of  a 
creditor  belonging  to  this  class.  Neither  the  motive  which  induced  the  deed 
nor  the  solvency  of  the  grantor  at  the  time  of  its  execution,  nor  any  other  cir- 
cumstances, which  might  bear  upon  the  bona  fides  of  the  parties  to  the 
conveyance  is  important.  Fraud  is  the  legal  conclusion  arising  from  the 
contemporaneous  concurrence  of  the  two  facts,  namely,  a  voluntary  deed 
and  an  existing  debt  due  by  the  grantor." 

Walsh  V.  Rosso,  59  Eq.,  123 ;  44  Atl.,  708.  The  wife  with  her  own  money 
bought  land  subject  to  a  mortgage.    There  was  a  saloon  on  the  land  which 
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the  husband  managed.  The  husband  made  gifts  of  money  to  her  which 
money  she  used  in  reducing  the  mortgage.  The  money  which  the  husband 
gave  her  was  taken  out  of  receipts  from  sales  over  the  bar.  It  was  found 
that  this  money  was  given  to  the  wife  by  the  husband  in  fraud  of  creditors. 
Following  a  judgment  recovered  against  the  husband  a  receiver  was  permitted 
to  follow  the  wife's  land  on  the  ground  that  in  so  doing  he  was  seeking 
only  personal  property  of  the  husband  which  had  been  given  to  the  wife  in 
fraud  of  creditors. 

Black  v.  Black,  30  Eq.,  215;  "A  gift  by  a  wife  to  her  husband  is  good 
if  it  is  voluntarj'.  When  a  husband  receives  money  belonging  to  his  wife  the 
law  presumes  he  has  received  it  for  her  use  and  she  may  recover  on  the 
strength  of  this  presumption.  When  a  wife  expends  money  on  her  husband's 
land  or  in  any  other  way  for  his  use  and  benefit  in  the  absence  of  any 
agreement  to  pay  it  will  be  regarded  as  a  gift,  but  such  gift  implies  that  the 
wife  made  the  gift  pursuant  to  an  understanding  that  she  was  to  be  per- 
mitted to  enjoy  the  benetits  flowing  from  her  expense  and  if  the  husband 
drives  her  away  equity  will  give  her  relief." 

Schultz  V.  Schultz,  73  Eq.,  597;  75  Atl.,  824.  "The  husband  by  the  use 
of  violence  got  the  wife  to  transfer  her  property  to  him.  Later  the  wife 
divorced  the  husband.  After  the  divorce  the  wife  brought  an  action  in 
equity  to  recover  the  realty  and  personalty.  The  Court  said,  "A  gift  must 
be  the  free  act  of  the  wife;  it  must  be  without  coercion  or  fraud;  anything 
beyond  persuasive  argument  will  not  he  permitted ;  it  must  proceed  from  an 
unfettered  will  and  an  uncontrolled  desire  to  benefit  the  donee." 

Adoue  v.  Spender,  62  Eq.,  782 ;  49  Atl..  10.  "Whenever  a  husband  obtains 
possession  of  the  separate  property  of  his  wife  whether  with  or  without  her 
consent,  he  must  be  deemed  to  hold  it  in  trust  for  her  benefit  in  the  ab- 
sence of  any  direct  evidence  that  she  intended  to  make  a  gift  of  it  to  him." 
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The  Right  of  the  Wife  to  Pledge  her  Husband's  Credit. 

FEINER  V.  BOYNTON. 
Supreme  Court.    73  Law,  136;  62  Atl.,  420. 

GarrEtson,  J.  The  plaintiflfs  recovered  a  judgment  a^inst  the 
defendant  in  a  District  Court  for  the  value  of  goods  furnished.  The 
defendant  is,  and  at  the  time  the  goods  were  furnished  was.  a  mar- 
ried woihan  living  with  her  husband. . 

The  goods  furnished  were  for  the  personal  use  of  the  defendant. 

It  appears  from  the  state  of  the  case  that  the  husband  provided 
the  defendant  with  money  from  time  to  time  for  her  household  and 
personal  expenses;  that  the  account  with  the  plaintiffs  had  always 
been  in  the  defendant's  name ;  that  the  defendant  paid  the  bilk,  of 
'  which  there  were  a  large  number,  during  the  11  years  through 
which  the  account  had  been  running,  with  her  own  checks,  drawn 
upon  a  bank  where  her  husband  had  deposited  money  for  her,  of 
which  deposit  the  plaintiffs  had  no  knowledge  at  all ;  that  the  plain- 
tiffs had  never  had  any  dealings  with  her  husband ;  that  the  husband 
deposited  various  sums  of  money,  ranging  from  $300  to  $700,  in  the 
People's  Bank  of  East  Orange,  and  that  the  defendant  drew  her 
own  checks  against  said  accounts  to  pay  for  the  various  household 
expenses,  as  well  as  for  her  clothing ;  that  she  had  a  separate  estate. 

There  is  no  evidence  to  show  that  the  defendant  ever  made  any 
express  contract  with  the  plaintiffs  which  would  bind  her  separate 
estate,  and  the  only  evidence  from  which  a  contract  could  be  in- 
ferred was  that  the  goods  were  charged  to  the  -defendant  on  the 
plaintiffs'  books  and  that  the  defendant  paid  the  bills  with  her  own 
checks,  but  there  is  nothing  to  show  that  the  defendant  knew  that 
the  goods  were  being  charged  to  her  by  the  plaintiffs,  and  the  checks 
she  gave  in  payment  were  of  her  husband's  moneys,  which  had  been 
deposited  by  her  husband  to  pay  for  household  expenses  and  her 
clothing. 
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A  debt  incurred  for  the  necessary  clothing  of  a  married  woman  is 
presumably  the  debt  of  the  husband,  and  if  incurred  by  the  wife  it  is 
presumed  she  is  acting  as  the  agent  of  her  husband  unless  there  is 
affirmative  evidence  to  show  that  she  intended  to  charge  her  separ- 
ate estate. 

In  Wilson  v.  Herbert,  41  N.  J.  Law  (12  Vroom)  454,  461,  32  Am. 
Rep.  243,  it  is  held :  "When  husband  and  wife  are  living  together, 
and  the  wife  purchases  articles  for  domestic  use,  the  law  imputes  to 
her  the  character  of  an  agent  of  her  husband  and  regards  him  as  the 
principal  debtor.  She  may  contract  for  such  articles  as  principal  and 
assume  the  responsibility  of  a  principal  debtor.  But  to  fix  upon  her 
a  liability,  it  must  affirmatively  appear  that  she  made  the  purchase 
on  her  individual  credit.  There  must  be  either  an  express  contract 
on  her  part  to  pay  out  of  her  separate  estate,  or  the  circumstances 
must  be  such  as  to  show  clearly  that  she  assumed  individual  respon- 
sibility for  payment  exclusive  of  the  liability  of  her  husband." 

The  judgment  of  the  District  Court  is  reversed. 


JAMES  McCREERY  &  CO.  v.  MARTIN. 

Court  of  Errors  and  Appeals.    84  Law.  626 :  87  Atl..  433. 

Appeal  from  Circuit  Court,  Essex  County. 

Action  by  James  McCreery  &  Co.  against  Luther  Martin.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed,  and  venire  de 

novo  awarded. 

» 

GuMMERK,  C.  J.  McCreery  &  Co.,  the  plaintiff  below,  by 
this  suit  seek  to  compel  the  defendant  Luther  Martin  to  pay  for 
goods  purchased  from  time  to  time  by  the  defendant's  wife  at  their 
store  in  New  York.  The  goods  were  purchased  by  Mrs.  Martin 
while  she  and  her  husband  were  living  together,  and  constituted  the 
first  credit  dealings  with  the  plaintiffs,  either  of  herself  or  her  hus- 
band. The  plaintiffs'  claim  is  that  the  goods  purchased  were  "nec- 
essaries," and  that,  being  such,  the  wife  by  reason  of  the  marital  re- 
lation had  a  right  to  pledge  her  husband's  credit  for  their  payttient. 

The  defendant  sought  to  avoid  liability  by  showing  that  he  fur- 
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nished  his  wife  from  time  to  time  during  the  period  in  which  these 
purchases  were  made  with  moneys  sufficient  to  pay  for  all  neces- 
saries required  by  his  wife  and  family,  and  suitable  for  their  posi- 
tion, and,  further,  that  he  had  expressly  forbidden  her  to  run  ac- 
counts against  him  in  department  stores.  The  store  conducted  by 
the  plaintiffs  came  within  that  description.  The  evidence  tending  to 
establish  this  defense  was  overruled  by  the  court.  At  the  close  of 
the  case  the  court  charged  the  jury  that  if  they  believed  the  articles 
which  were  the  subject-matter  of  the  suit  were  of  the  kind  and  char- 
acter ordinarily  used  fdr  domestic  purposes  in  the  household  of  the 
defendant,  and  that  they  were  purchased  by  the  wife,  while  living 
with  her  husband,  then  the  defendant  was  liable  therefor,  whether 
the  goods  were  actually  needed  or  not ;  that  it  was  sufficient  that  the 
goods  purchased  were  of  the  general  .character  and  nature  used  in 
the  defendant's  household.  The  court  refused  to  charge  at  the  re- 
quest of  the  defendant  that  a  husband  discharges  his  marital  obli- 
gation to  his  wife  (i.  e.,  the  obligation  to  furnish  her  with  neces- 
saries) either  by  supplying  them  himself,  or  by  giving  her  an  ade- 
quate allowance  in  money  with  which  to  purchase  them;  and  that, 
having  done  this,  he  is  not  liable  to  tradesmen  who,  without  his  au- 
thority, furnish  her  with  such  necessaries. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiffs for  full  amount  of  their  bill.  The  defendant  by  proper  excep- 
tions to  the  rulings,  instructions  to  the  jury,  and  refusal  to  instruct 
which  we  have  recited,  and  by  proper  causes  of  reversal  based  there- 
on, now  presents  to  this  court  for  determination  the  question 
whether  a  husband  may  be  held  Hable  for  goods  purchased  by  his 
wife  which  come  within  the  general  description  of  necessaries,  not- 
withstanding the  fact  that  he  himself  furnishes  her  with  moneys 
sufficient  to  purchase  such  necessaries  as  she  and  his  children  may 
from  time  to  time  reasonably  require,  and  forbids  her  to  pledge  his 
credit  for  such  purchases. 

Although  this  precise  question  has  not  until  now  been  presented 
to  this  court  for  decision,  it  has  frequently  received  consideration 
in  other  tribunals,  and  the  weight  of  authority  supports  the  doctrine 
that  a  husband  who  is  living  with  his  wife,  and  who  supplies  her 
with  necessaries  suitable  to  his  position  and  her  own,  or  furnishes 
her  with  ready  money  with  which  to  pay  cash  therefor,  is  not  liable 
for  the  purchase  price  of  other  goods  sold  to  her  of  the  same  char- 
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acter  as  necessaries,  in  the  absence  of  affirmative  proof  of  his  prior 
authority  to  make  them,  or  his  subsequent  sanction  of  such  pur- 
chases. Baker  v.  Carter,  83  Me.  132,  21  Atl.,  834,  23  Am.  St.  Rep. 
764 ;  Bergh  v.  Warner,  47  Minn.  250,  50  N.  W.  77,  28  Am.  St.  Rep. 
362;  Wanamaker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135.  65  L.  R. 
A.  529,  98  Am.  St.  Rep.  621 ;  Jolly  v.  Rees,  15  C.  B.  (N.  S.)  628; 
Debenham  v.  Mellon,  6  App.  Cas.  24 ;  Morel  Bros.  v.  West  More- 
land,  I  K.  B.  (1903)  64.  And  this  doctrine  is,  as  we  conceive, 
sound  in  principle. 

A  wife  has  no  power  to  make  a  contract  binding  upon  her 
husband  unless  upon  his  authority  express  or  implied.  In  cases 
where  the  authority  is  to  be  imf^ied  from  the  marital  relationship 
and  the  cohabitation  of  the  parties,  the  presumption  which  the  law 
raises  is  based  upon  the  obligation  of  the  husband  to  supply  neces- 
saries to  the  wife.  It  may  be  that  it  is  to  be  presumed  that  goods 
of  the  character  of  necessaries  purchased  by  the  wife  on  the  credit 
of  the  husband  are  the  very  ones  with  which  he  was  bound  to  sup- 
ply her.  But  certainly  this  is  not  a  prestunption  juris  et  de  jure, 
and  may  be  overcome  by  proof  to  the  contrary.  This  duty  which  the 
law  imposes  upon  the  husband,  and  which  he  must  discharge  to  the 
extent  of  his  ability,  is  satisfied  by  a  single  performance.  In  other 
words,  having  once  performed  it,  the  law  does  not  impose  upon  him 
the  obligation  of  duplicating  that  performance.  When  he  has  sup- 
plied his  wife  with  those  necessaries  which  their  station  in  life  and 
his  financial  standing  entitle  her  to  have  at  his  hands,  or  has  fur- 
nished her  with  moneys  sufficient  to  enable  her  to  purchase  them 
for  herself,  he  is  under  no  obligation  to  pay  bills  incurred  by  her  for 
what  would  have  been  necessaries  if  he  had  not  already  supplied 
her  therewith,  but  which  are  not,  in  fact,  such,  because  of  the  pre- 
cedent supply.  The  husband  may  permit  such  extravagance  on  the 
part  of  the  wife  if  he  sees  fit;  but,  having  discharged  the  obliga- 
tion which  the  law  imposes  upon  him  with  relation  to  his  wife's 
necessaries,  he  is  entitled  to  regulate  her  expenditures,  for  which 
he  is  to  become  responsible,  by  his  own  discretion  and  judgment. 

It  is  argued  that  the  tradesman  is  entitled  to  assume  that  the 
wife  has  authority  to  pledge  the  credit  of  the  husband  for  neces- 
saries, unless  he  receives  notice  to  the  contrary.  This  may  be  con- 
ceded when  the  husband,  by  his  conduct,  has  led  the  tradesman  to 
believe  that  the  wife  has  such  authority.  But  there  seems  no  ground 
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for  such  assumption  on  the  part  of  the  tradesman  who  deals  with 
the  wife  for  the  first  time.  He  is  supposed  to  know  that  the  wife's 
power  to  pledge  her  husband's  credit  is  not  without  limit,  that  she 
can  only  do  so  for  the  purpose  of  obtaining  those  necessaries  which 
the  law  requires  him  to  furnish  her,  and  to  the  extent  that  they  re- 
main unfurnished,  and  Le  can  readily  ascertain  by  inquiry  the  fact  of 
the  wife's  authority  to  pledge  her  husband's  credit  for  the  purchases 
which  she  desires  to  make.  The  suggestion  that  such  action  on  the 
part  of  the  tradesman  might  readily  be  considered  offensive,  not 
only  by  the  wife  who  seeks  to  make  the  purchases,  but  by  the  hus- 
band whose  credit  she  seeks  to  pledge,  is  fully  answered  by  what  was 
said  by  Bramwell,  L.  J.,  in  Debenham  v.  Mellon,  supra,  viz. :  "If  it 
be  said  that  such  a  proceeding  would  offend  the  customer,  I  answer 
that  that  may  be  an  excellent  reason  why  the  tradesman  should  not 
ask  the  question ;  but  it  is  no  reason  for  seeking  to  make  the  hus- 
band pay  because  the  question  is  not  asked." 

We  conclude  that  the  grounds  of  appeal  which  we  have  set  out  in 
the  beginning  of  this  opinion  are  well  taken.  The  judgment  under 
review  will  be  reversed,  and  a  venire  de  novo  awarded. 

WhitiS,  J.,  dissents. 


VUSLER  V.  COX. 
Supreme  Court.    53  Law,  516;  22  Atl.,  347. 

On  certiorari  to  Warren  Pleas  to  review  a  judgment  of  that  court 
upon  the  trial  of  an  appeal  from  a  Justice's  Court. 

This  suit  was  brought  by  Dr.  Henry  M.  Cox,  a  physician,  against 
the  executors  of  George  Vusler,  deceased,  to  recover  a  bill  for  med- 
ical services  rendered  to  the  testator's  wife  between  March  27th, 
1883,  and  October  2d,  of  the  same  year.  The  testator  died  in  May, 
1886.  The  court  certified  that  prior  to  May,  1880,  the  testator  and 
his  wife  lived  together  for  five  or  six  years ;  that  on  or  about  the 
5th  day  of  May  the  testator's  wife,  in  his  absence,  moved  away 
from  his  house  and  left  him,  and  went  to  her  brother's  house,  a  few 
miles  away ;  that  she  removed  from  her  husband's  house  everything 
that  belonged  to  her ;  that  when  she  took  away  the  last  load  of  goods 
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she  told  her  husband  that  she  was  going  to  leave  and  was  not  com- 
ing back  again ;  that  the  testator,  after  his  wife  left,  lived  with  his 
sons  until  his  death ;  that  his  wife  never  returned  to  him,  but  con- 
tinued to  residie  at  her  brother's  house,  and  that  it  was  during  her 
illness  at  her  brother's  house  that  the  plaintiff  rendered  the  pro- 
fessional services  sued  for. 

The  court  further  certified  that  it  did  not  appear  that  the  wife 
had  any  reason  for  leaving  her  husband,  and  that  it  did  not  appear 
that  the  plaintiff  had  any  knowledge  that  the  testator's  wife  was  not 
living  with  him — the  doctor  denying  that  he  knew  anything  about  it. 

Depue,  J.  It  may  be  inferred  from  the  case  certified,  and  will  be 
assumed,  that  the  plaintiff  rendered  these  services  to  the  testator's 
wife  without  the  knowledge  that  she  was  living  in  a  state  of  separa- 
tion from  her  husband. 

The  liability  of  a  husband  on  a  contract  made  by  the  wife  is  us- 
ually ascribed  to  those  principles  which  are  applicable  to  the  rela- 
tion of  principal  and  agent. 

Where  the  husband  and  wife  are  living  together,  the  wife  has  im- 
plied authority  to  pledge  her  husband's  credit  for  such  things  as  f^l 
within  the  domestic  department  ordinarily  confided  to  her  manage- 
ment, and  for  articles  furnished  to  her  for  her  personal  use  suitable 
to  the  style  in  which  the  husband  chooses  to  live.  Under  such  cir- 
cumstances the  presumption  is  in  favor  of  the  wife's  authority  to 
contract  on  behalf  of  her  husband.  I  Ev.  Pr.  &  A.  i66;  Wilson  v. 
Herbert,  12  Vroom.  454;  Jolly  v.  Rees,  15  C.  B.  N.  S.  628;  Notes 
to  Manby  v.  Scott,  3  Sm.  Lead.  Cas.  (9th  ed.),  1757. 

But  where  the  husband  and  wife  are  living  in  a  state  of  separa- 
tion, the  presumption  is  against  the  authority  of  the  wife  to  bind 
the  husband  by  her  contract.  Under  such  circumstances  the  general 
rule  is  that  the  husband  is  not  liable.  To  this  rule  there  are  two 
exceptions  pertinent  to  this  inquiry,  the  first  of  which  is  where  hus- 
band and  wife  separate  and  live  in  a  state  of  separation  by  mutual 
consent  without  any  provision  for  her  maintenance  or  means  of  her 
own  for  her  own  support ;  the  other  where  the  wife  leaves  her  hus- 
band under  the  stress  of  his  misconduct  of  such  a  character  as  in 
law  is  regarded  a  justifiable  cause  for  the  wife's  quitting  her  hus- 
band's Society.  In  such  cases,  the  presumption  being  against  the  lia- 
bility of  the  husband  for  the  wife's  contract,  the  burden  of  proof  is 


Digitized  by 


Google 


Vui^sER  V.  Cox  427 

upon  the  party  seeking  to  enforce  against  him  a  liability  for  her 
contract.  He  must  show  affirmatively  the  special  circumstances 
which  shall  fix  the  responsibility  on  the  husband  in  order  to  estab- 
lish his  cause  of  action.  Mainwaring  v.  Leslie,  i  Moo.  &  M.  18; 
Johnston  v.  Sumner,  3  Hurlst.  &  N.  261,  268;  Blowers  v.  Sturte- 
vant,  4  Den.  46;  Breining  v.  Meitzler,  23  Penna.  St.  156;  Snover  v. 
Blair,  i  Dutcher,  94;  2  Kent,  147.  The  cases,  English  and  Ameri- 
can, on  this  subject,  are  collected  in  the  American  editions  of 
Smith's  Leading  Cases  under  the  head  of  Manby  v.  Scott. 

The  certificate  of  the  Court  of  Common  Pleas  states  that  it  did 
not  appear  that  the  wife  had  any  reason  for  leaving  her  husband, 
and  the  facts  set  out  in  the  certificate  tend  to  show  that  she  left 
him  of  her  own  volition,  and  without  any  justifiable  cause. 

Nor  will  the  fact  that  the  plaintiff  had  no  knowledge  that  the  wife 
was  living  separate  from  her  husband  avail  to  relieve  the  plaintiff 
from  the  burden  of  proof.  Independently  of  agency,  express  or 
implied  from  cohabitation,  the  liability  of  the  husband  upon  con- 
tracts made  by  the  wife  pledging  his  credit  arises  from  the  acts  or 
miscond'uct  of  the -husband.  As  was  said  by  Lord  Selborne,  there 
is  no  mandate  in  law  from  the  fact  of  the  marriage  only,  making  the 
wife  the  agent  in  law  of  her  husband  to  bind  him  and  pledge  his 
credit,  except  in  the  particular  case  of  necessity — ^a  necessity  which 
may  arise  where  the  husband  has  deserted  the  wife,  or  has  by  his 
conduct  compelled  her  to  live  apart  from  him.  Debenham  v.  Mellon. 
6  App.  Cas.  24,  31.  On  any  other  hypothesis  a  wife  living  separate 
from  her  husband  without  justifiable  cause,  or  even  through  her 
own  misconduct,  would  have  it  in  her  power  to  pledge  his  credit  by 
seeking  persons  with  whom  to  deal  who  were  unaware  of  the  family 
relations. 

There  being  no  proof  of  facts  from  which  agency  might  be  impli- 
ed, and  from  the  fact  that  the  wife  was  living  apart  from  the  hus- 
band, the  presumption  being  that  she  had  no  authority  to  bind  the 
husband,  the  plaintiff  could  make  no  case  against  the  husband  except 
on  proof  of  those  particular  circumstances  from  which  the  husband's 
liability  would  result  as  a  mandate  in  law.  To  make  out  a  cause  of 
action  against  the  husband,  the  plaintiff  was  bound  to  prove  those 
special  circumstances  from  which  alone  the  husband's  liability  for 
the  plaintiff's  demands  would  result.  Without  such  proof  he  had 
no  case. 
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Upon  the  case  as  certified  the  Court  of  Common  Pleas  f^ve  judg-^ 
ment  for  the  plaintiff.  That  judgement  was  erroneous,  and  should 
be  reversed. 


CLOTHIER  et  al,  v.  SIGLE. 
Supreme  Court.    73  Law,  419 ;  63  Atl.,  865. 

Appeal  from  District  Court  of  Camden. 

Action  by  Clarkson  Clothier  and  others  against  Calvin  R.  Si^le. 
Judgment  for  plaintiffs.     Defendant  appeals.     Affirmed. 

Fort,  J.  The  plaintiffs  sue  the  defendant  for  necessaries  fur-- 
nished  to  his  wife.  That  articles  of  wearing^  apparel  and  the  like 
were  furnished  to  her  by  the  plaintiffs  on  her  order  and  that  they 
were  such  as  were  suitable  for  one  in  her  station  in  life,  was  prov- 
en. The  defense  was  that  the  defendant  was  not  living  with  his 
wife  at  the  time  the  articles  were  purchased,  but  that  they  were  liv- 
ing in  a  state  of  separation,  without  his  fault,  and  that  the  plain- 
tiffs knew  of  that  fact.  Where  a  wife  is  living  separate  and  apart 
from  her  husband,  as  a  result  of  his  wrongful  desertion,  and  he  re- 
fuses to  furnish  her  adequate  means  for  her  support,  the  law  im- 
plies an  agency  in  her  to  purchase  necessaries  on  the  credit  of  the 
husband.  But  the  proof  of  the  fact  that  he  is  the  deserter  rests  upon 
the  plaintiff.  Vusler  v.  Cox,  S3  N.  J.  Law,  516,  519,  22  Atl.,  347; 
Hall  V.  Weir,  i  Allen  (Mass.)  261 ;  Dedenham  v.  Mellow,  6  App. 
Cas.  24,  31 ;  Snover  v.  Blair,  25  N.  J.  Law.  94;  Lockwood  v.  Thom- 
as, 12  Johns.  (N.  Y.)  248;  Mayhew  v.  Thayer,  8  Gray  (Mass.) 
172-175. 

The  district  court  judge,  before  whom  the  case  was  tried  without 
jury,  found  that  the  defendant  had  wrongfully  deserted  his  wife 
and  had  refused,  when  requested  by  her,  to  supply  her  with  money 
to  furnish  the  necessaries  of  life.  There  was  evidence  from  which 
he  could  so  find.  The  court  will  not  review  the  district  court  on 
questions  of  fact.  K  there  be  evidence  to  justify  the  finding  of  that 
court,  its  judgment  will  be  sustained.  Cosgrove  v.  Metropolitan 
Construction  Co.,  71  N.  J.  Law,  106,  58  Atl.,  82:  McLaughlin  v^ 
Beck,  71  N.  T.  Law,  380,  58  Atl.,  1081. 
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It  is  contended  by  the  defendant  that  the  prpof  showed  that  the 
defendant  had  provided  a  home  for  his  wife,  in  which  he  resided, 
and  that  she  was  bound  to  come  to  him  there  and  be  supported  in 
it  and  that  as  she  had  failed  to  do  so,  this  action  would  not  lie.  The 
proof  seems  to  be  clear  that  the  defendant  did  own  a  dwelling  house 
property,  and  he  testified  he  was  living  in  it,  but  there  was  not  the 
slightest  evidence,  except  his  own  statement,  that  he  had  ever  re- 
quested his  wife  to  come  to  it  and  live  with  him,  or  had  ever  of- 
fered to  support  her  in  the  house.  He  left  his  wife  over  two  years 
prior  to  the  suit  and  had  never  visited  her  in  the  house  from  which 
he  had  deserted  h^r,  nor  had  he  sought  her  to  return  to  him,  or  ad- 
vised her  that  he  had  a  home  to  which  she  might  come. 

The  judgment  of  the  District  Court  is  affirmed. 

Weigand  v.  Weigand,  41  Eq.,  202;  3  Atl.,  699.  "By  the  common  law  if  a 
husband  turns  his  wife  out  of  doors  or  by  cruel  treatment  or  immoral 
conduct  compels  her  to  leave  him,  he  sends  her  away  with  his  credit  and  he 
is  answerable  to  any  one  who  may  provide  her  with  suitable  support.  The 
object  of  the  statute  (Comp.  Stat.,  2038,  sect.  26)  is  to  make  the  right  of  the 
wife  to  support  more  secure  than  it  was  at  the  common  law,  by  giving  her 
a  remedy  whenever  her  husband  fails  to  perform  his  legal  duty,  directly 
against  him  instead  of*  leaving  her  right  in  that  respect  to  be  wrought  out  as 
it  has  to  be  at  the  common  law  through  a  third  person.  The  statute  should  be 
construed  to  give  a  right  of  action  against  her  husband  whenever  she 
separates  from  him  under  such  circumstance  as  will  enable  a  third  person  to 
maintain  an  action  for  necessaries  against  hhn." 


.    LEUPPI5  V.  OSBORN'S  EX'RS. 

Chancery.    52  Eq.,  637 ;  29  Atl..  433. 

Action  by  Jacob  Leuppie  against  the  executors  of  Allan  Osbom, 
deceased.     Defendants  move  to  dismiss  the  bill.     Granted. 

Van  Fleet,  V.  C.  The  object  of  this  suit  is  to  establish  an  equit- 
able debt  and  enforce  its  payment.  The  complainant  rests  his  rig^ht 
to  the  relief  he  asks  on  the  following  facts :  Allan  Osbom  died  in 
March,  1893,  leaving  a  will,  which  has  been  admitted  to  probate, 
and  by  which  he  directs  that  all  his  just  debts  should  be  paid  as  §oon 
as  could  be  conveniently  done  after  his  death.  For  several  weeks 
prior  to  his  death,  Mr.  Osbom  was  so  weak  and  helpless  that  he  was 
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unable  to  sign  his  name  or  to  give  any  attention  to  any  business.  Be- 
fore becoming  so,  he  was  always  possessed  of  ready  money,  and 
provided  well  for  his  family,  and  it  was  his  custom  to  pay  cash  for 
his  family  supplies.  A  short  time  prior  to  his  death,  the  funds 
which  he  had  placed  in  the  hands  of  his  wife  became  exhausted,  and 
he,  being  unable  in  consequence  of  his  helplessness  and  sickness,  to 
provide  additional  means,  and  his  wife  being  in  need  of  money  for 
the  support  of  his  family,  applied  to  the  complainant  for  a  loan  of 
$ioo,  to  be  expended  for  that  purpose.  The  loan  was  made,  and  the 
money  was  expended  in  the  purchase  of  such  things  as  were  neces- 
sary for  the  support,  of  Mr.  Osborn's  family.  Since  Mr.  Osbom's 
death,  the  complainant  has  requested  the  executors  of  his  will  to 
pay  him,  and  they  have  refused.  This  suit  is  brought  to  compel 
payment.  The  defendants  move  the  dismissal  of  the  bill,  on  the 
ground  that  the  case  made  by  it  does  not  entitle  the  complainant  to 
relief. 

The  complainant  contends  that,  as  the  money  which  he  loaned  to 
the  testator's  wife  was  spent  for  the  supf>ort  of  the  testator's  fam- 
ily, he  has  a  right,  according  to  a  well-settled  rule  of  equity  juris- 
prudence, to  be  subrogated  to  the  rights  of  those  who  provided  the 
necessaries,  and  to  have  his  debt  enforced  in  equity  against  the  tes- 
tator's estate,  as  they  might  have  done  at  law.  if  the  money  which 
he  loaned  had  not  been  used  to  pay  for  them.  In  England  it  is  set- 
tled by  authority,  both  ancient  and  modern,  that  when  a  husband 
has  deserted  his  wife  without  making  provision  for  her  support, 
and  a  third  person  advances  money  to  her,  which  she  uses  to  ob- 
tain necessaries,  an  equitable  debt  is  thereby  created  which  may  be 
enforced  against  the  husband.  The  first  reported  case  in  which  this 
principle  was  laid  down  is  Harris  v.  Lee,  i  P.  Wms.  482,  decided 
in  17 18.  There  a  husband  had  twice  given  his  wife  "the  foul  dis- 
temper." in  consequence  of  which  she  left  him,  and  went  to  London 
to  be  cured.  Before  going,  she  borrowed  money  to  pay  doctors  and 
for  necessaries.  The  husband  subsequently  died,  leaving  a  will  by 
which  he  devised  land  to  trustees  for  the  payment  of  his  debts.  On  a 
bill  by  the  person  who  made  the  loan,  it  was  held  that  he  was  en- 
titled to  recover.  Sir  Joseph  Jekyll,  M.  R .,  in  deciding  the  case, 
said :  "Admitting  the  wife  cannot  at  law  borrow  money,  though  for 
necessaries,  so  as  to  bind  the  husband,  yet,  this  money  being  applied 
to  the  use  of  the  wife  for  her  cure  and  for  necessaries,  the  plain- 
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tiff  that  lent  this  money  must,  in  equity,  stand  in  the  place  of  the 
persons  who  found  and  provided  such  necessaries  for  the  wife." 
Lord  Campbell,  in  the  subsequent  case  of  Jenner  v.  Morris,  3  De 
Gex,  F.  &  J.  45,  52,  in  trying^  to  f^ive  the  reason  why  equity,  in  such 
a  case,  subrogated  the  lender  to  the  rights  of  the  persons  who  pro- 
vided the  necessaries,  said :  "It  may  possibly  be  that  equity  considers 
that  the  tradespeople  have,  for  valuable  consideration,  assigned  to 
the  party  who  advanced  the  money  the  legal  debt  which  would  be 
due  to  them  from  the  husband  on  furnishing  the  necessaries."  So 
far  as  the  Reports  show,  no  attempt  was  made  to  enforce  the  princi- 
ple established  by  Harris  v.  Lee  from  17 18,  when  that  case  was  de- 
cided, until  1849,  when  the  case  of  May  v.  Skey,  16  Sipi.  588,  arose. 
In  the  case  last  named  it  appeared  that  a  husband  had  gone  abroad, 
and  left  his  wife  wholly  unprovided  for,  and  that  the  plaintiff,  dur- 
ing the  husband's  absence,  had  lent  his  wife  money,  which  she  had 
used  to  obtain  necessaries.  Vice  Chancellor  Shadwell,  in  deciding 
it,  distinguished  it  from  Harris  v.  Lee,  remarking  that  in 
Harris  v.  Lee  there  were  trusts  for  the  payment  of  the 
husband's  debts,  ahd  that  it  was  that  which  gave  the 
court  jurisdiction ;  sind  then  added :  "In  this  case  there  is  no  trust 
to  execute ;  but  the  plaintiff  sues  merely  as  a  creditor  of  the  hus- 
band, and  as  a  mere  creditor  he  has  no  equity  against  the  husband." 
The  view  of  the  vice  chancellor  seems  to  have  been  that  in  a  case 
where  there  was  no  trust  or  other  ground  of  equity  cognizance,  the 
question  whether  the  plaintiff  is  or  is  not  a  creditor  of  the  husband 
must  be  determined  by  a  court  of  law.  Jenner  v.  Morris  was  de- 
cided by  Vice  Chancellor  Kindersley  in  i860  (i  Drew.  &  S.  218), 
and,  on  appeal,  by  Lord  Campbell  and  Lord  Justice  Turner  in  1861 
(3  De  Gex,  F.  &  J.  45).  In  this  case  it  appeared  that  a  husband  had 
deserted  his  wife  without  making  any  provision  for  her,  and  with- 
out making  any  imputation  of  misconduct  against  her.  After  the 
desertion,  the  wife's  brother  advanced  money  to  her,  which  she  used 
to  obtain  necessaries,  and  he  also  paid  for  necessaries  supplied  to 
her  by  tradesmen.  On  the  question  whether  or  not,  under  these 
facts,  the  husband  was  liable,  no  doubt  seems  to  have  been  enter- 
tained. Harris  v.  Lee  was  affirmed  and  followed,  and  May  v.  Skey 
overruled.  In  answer  to  an  objection  made  by  counsel  that  Harris 
V.  Lee  was  a  very  old  case,  and  did  not  appear  to  have  been  acted 
upon  in  modem  times,  Lord  Justice  Turner  remarked  that,  in  con- 
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sidering  old  authorities,  it  must  be  borne  in  mind  that  the  decrees  of 
the  court  very  often  furnish  the  very  best  evidence  which  can  be 
had  of  the  extent  of  its  jurisdiction  and  of  the  principles  by  whidi 
it  is  guided,  and  that,  in  disregarding  the  older  decisions,  there  is 
great  danger  of  breaking  in  upon  its  principles.  Deare  v.  Soutton, 
L.  R.  Q  Eq.,  151,  was  decided  by  Lord  Romilly,  M.  R.,  in  i86q.  In 
this,  as  in  all  the  other  cases  where  the  husband  was  adjudged  lia- 
ble, it  appeared  that  the  defendant  had  deserted  his  wife,  leaving 
her  unprovided  for,  and  that  the  plaintiff  had  advanced  money  to 
her,  which  she  has  used  to  obtain  necessaries.  On  the  authority  ot 
Jenner  v.  Morris,  the  husband  was  held  liable.  The  principle  es- 
tablished by  Harris  v.  Lee  was  recognized  by  the  Supreme  Court 
of  Pennsylvania  in  Walker  v.  Simpson,  7  Watts  &  S.  83;  and  the 
Supreme  Court  of  Connecticut  in  Kenyon  v.  Farris,  47  Conn.  510, 
after  a  thorough  examination  of  all  the  authorities,  adopted  it  as  an 
unquestionably  sound  rule  of  equity  jurisprudence.  The  reasoning 
of  the  court  in  this  last  case  appears  to  me  to  be  more  convincing 
than  that  advanced  in  any  of  the  prior  cases.  '  Stated  in  substance,  it 
is  to  this  effect :  That  it  can  make  no  difference  to  the  husband 
whether  he  is  held  liable  for  money  or  for  the  price  of  necessaries, 
so  long  as  no  recovery  for  money  can  be  had  unless  it  is  shown  that 
it  has  actually  been  spent  for  necessaries;  that,  whether  the  wife 
obtains  what  she  is  entitled  to  by  one  means  or  the  other,  the  law 
will  discharge  its  whole  duty  to  the  husband  by  protecting  him  from 
liability  for  anything  beyond  necessaries,  but  it  cannot  discharge 
its  duty  to  her  unless  it  compels  him  to  suppdrt  her;  if  he  has  a 
choice  as  to  the  method  in  which  he  will  extend  support,  the  law 
will  let  him  exercise  it,  but  if  he  refuses  to  make  a  choice,  and  does 
not  provide  for  her  in  any  way,  then  she  should  have  a  right  to  re- 
sort to  any  means  which  will  give  her  what  she  needs.  Besides,  it 
is  not  certain  that  the  husband's  credit  will,  at  all  times,  give  his 
'  wife  what  she  is  entitled  to.  Circtunstances  may  arise  when  noth- 
ing but  ready  money  will  enable  her  to  get  what  he  is  bound  to  fur- 
nish.   This  reasoning  seems  to  me  to  be  unanswerable. 

By  force  of  the  principle  under  consideration,  it  is  manifest  that 
the  husband's  liability  rests,  not  on  his  misfortune,  but  on  his  fault, 
— on  his  refusal  or  failure  to  do  his  duty  to  his  wife.  It  has  no  other 
foundation.  It  is  only  in  cases  where  he  has  deserted  or  abandoned 
his  wife  without  making  provision  for  her  support  that  he  has  been 
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held  liable  for  money  advanced.  That  is  the  utmost  extent  to  which 
his  liability,  by  force  of  this  principle,  has  as  yet  been  carried.  The 
bill  shows  that,  when  the  loan  in  this  case  was  made,  the  defendant's 
testator  was  unconscious  or  in  a  state  of  complete  di$ability.  He 
was  so  sick,  weak,  and  helpless  as  to  be  incapable  of  6omg  any  busi- 
ness of  any  kind.  .  Now,  unless  pure  misfortune,  unmixed  with 
fault  of  any  kind,  confers  authority  upon  a  wife  to  pledge  the  credit 
of  her  husband  for  money  to  buy  necessaries,  the  wife's  act  in  this 
case  was  wholly  unauthorized,  and  imposed  no  liability  on  her  hus- 
band. To  hold  a  husband  liable  under  such  circtunstances  will,  un- 
questionably, obliterate  all  distinction,  in  cases  of  this  character,  be- 
tween fault  and  misfortune,  and  extend  the  principle  under  consid- 
eration to  cases  entirely  foreign  to  both  its  letter  and  its  spirit.  The 
bill  must  be  dismissed,  with  costs. 


GOULD  V.  MOULAHAN. 
Prerogative  Court.     53  Eq.,  34^ ;  33  Atl,  483. 

Appeal  from  Orphans'  Court,  Essex  County ;  Kirkpatrick,  Led- 
wiTH,  and  ScHALK,  Judges. 

Robert  S.  Gould,  administrator  of  the  estate  of  Mary  E.  Con- 
nolly, deceased,  appeals  from  an  order  discharging  an  order  to 
show  cause  why  lands  of  the  decedent  should  not  be  sold  to  pay 
her  debts.    Reversed. 

The  order  appealed  from,  discharging  an  order  to  show  cause 
why  sufficient  lands  of  Mary  E.  Connolly,  deceased  intestate,  shall 
not  be  sold  for  the  payment  of  her  debts,  which  was  made  upon 
the  petition  of  Robert  S.  Gould,  the  administrator  of  her  estate, 
to  which  petition  was  annexed  an  account  which  exhibits  that  Mrs. 
Connolly  did  not  leave  any  personal  property,  and  that  the  only 
claim  against  her  estate  is  a  bill  presented  by  J.  B.  Dowling  & 
Son,  for  the  expense  of  her  burial.  It  does  not  appear  by 
whose  direction  that  bill  was  incurred.  Mrs.  Connolly  left  a 
husband  surviving  her,  but  he  is  without  property  from  which 
the  expense  of  her  interment  may  be  recovered.  He  renovmced 
his  right  to  administer  upon  her  estate,  and,  some  two  months 
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after  her  death,  letters  of  administration  were  issued  to  the  appel- 
lant, Gould.  The  stipulation  between  the  counsel  in  the  case  con- 
tains this  paragraph :  "It  is  further  agreed  that  the  argument  upon 
appeal  be  confined  to  the  single  question  as  to  whether  the  lands 
and  real  estate  of  a  married  woman,  who  dies  leaving  a  husband 
her  surviving,  are  liable  for  her  funeral  expenses,  and  can  be  sold, 
by  an  order  of  the  Orphans'  Court,  to  pay  them,  under  the  statute 
providing  for  the  sale  of  lands  of  a  decedent,  where  the  husband 
of  the  deceased  has  no  property  from  which  the  undertaker's 
bill  can  be  collected,  and  whether  the  decree  of  the  Orphans' 
Court  was  erroneous  in  this  respect."  The  respondent  Patrick  J. 
Moulahan  is  the  heir  at  Jaw  of  Mrs.  Connolly. 

McGiLL,  Ordinary  (after  stating  the  facts).     Every  person  has 
the  right  to  have  his  or  her  body,  after  death,  decently  buried. 
Rieg.  V.  Stewart,  12  Adol.  &  E.,  773;  Chappie  v.  Cooper,  13  Mees. 
&  W.,  252;  Patterson  v.   Patterson;  59  N.  Y.,  583;  McCue  v. 
Garvey,  14  Hun,  562.     The  reasonable  and  necessary  expense  of 
according  that  right  is  chargeable  to  his  or  her  estate.     Patterson 
V.   Patterson,  supra.     The  duty  of  securing  the  right  ordinarily 
rests  with  the  personal  representative,  and  if  there  be  no  such 
representative,  or,  if  existing,  the  representative  fails  to  act,  the 
exigency  of  the  situation  will  permit  a  proper  third  person  to  afford 
the  right,  in  favor  of  whom  the  law  will  imply,  from  the  repre- 
sentative's obligation,  a  promise  upon  the  part  of  the  latter  to  reim- 
burse the  reasonable  expense  of  the  interment,  to  the  extent  of 
the  assets  of  the  decedent's  estate  which  may  become  available 
for  that  purpose.    The  implication  of  such  a  promise  is  a  recognized 
exception  to  the  rule  that  an  action  will  not  lie  for  a  voluntary 
courtesy.    Force  v.  Haines,  17  N.  J.  Law,  389;  Patterson  v.  Pat- 
terson, supra;  Lakin  v.  Ames,  10  Cush.,  221.    In  case  of  the  death 
of  a  married  woman,  the  duty  to  bury  her,  and  discharge  the 
expense  of  so  doing,  devolves  upon  her  husband,  if  he  shall  survive 
her.    Jenkins  v.  Tucker,  i  H.  Bl.,  90;  Bertie  v.  Lord  Chesterfield, 
9  Mod.,  31;  Ambrose  v.  Kerrison,   10  C.  B.,  776;  Bradshaw  v. 
Beard,  12  C  B.  (N.  S.),  344;  Cunningham  v.  Reardon,  98  Mass.^ 
538;  Weld  V.  Walker,   130  Mass.,  423;  2  Bright,  Husb.  &  W., 
521;  Macq.   Husb.   &  W.,    191;   Schouler,   Husb.   &  W.,   §  412; 
Eversley,  Dom.  Rel.,  305.     His  liability  for  the  expense  of  the 
interment  does  not  arise  in  virtue  of  any  interest  he  may  have 
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in  the  wife's  property,  but  from  the  personal  advantage  it  is  to 
himself  to  have  those  personae  conjunctae  with  him,  his  wife  and 
lawful  children,  properly  maintained  during  life,  and  suitably  buried 
at  death.  The  question  whether,  if  the  husband  shall  perform  this 
duty,  he  may  be  reimbursed  from  his  wife's  separate  estate,  is  not 
presented  in  this  inquiry.  The  cases  dealing  with  that  subject 
appear  to  be  somewhat  at  variance.  See,  among  others,  Gregory 
V.  Lockyer,  6  Madd.,  90;  McCue  v.  Garvey,  14  Hun,  562;  Free- 
man v.  Coit,  27  Hun,  447;  In  re  M'Myn,  33  Ch.  Div.,  575;  Dar- 
mody's  Estate,  13  Phila.,  207.  The  point  in  the  present  inquiry 
is  whether,  where  the  husband  is  unable  to  bear  the  expense  of 
his  wife's  burial,  her  estate  may  be  held  liable  for  it.  But  for 
the  husband's  survival  of  his  wife,  the  obligation  to  bury  her,  and 
to  pay  the  expense  of  that  burial,  would  rest  upon  the  representa- 
tive of  her  estate.  Is  the  husband's  obligation  in  such 
case  substituted  for  the  representative's  so  that  its  existence 
discharges  the  representative's,  or  is  it  additional  and  primary 
thereto?  I  am  of  opinion  that  the  latter  clause  of  this  question 
is  entitled  to  the  affirmative  answer;  that  there  is  a  double  obliga- 
tion when  a  married  woman  dies  leaving  a  husband, — a  primary 
obligation  on  the  husband,  and  a  secondary  obligation  upon  the 
representative  of  her  estate;  and  that  the  mere  existence  of  the 
husband's  primary  obligation  does  not  discharge  the  estate's  second- 
ary obligation,  although  the  husband's  performance  of  his  obligation 
may  effect  such  discharge.  The  wife  is  entitled  to  be  suitably 
buried  at  the  expense  either  of  her  husband  or  of  her  estate ;  other- 
wise the  wealthy  wife  of  an  insolvent  husband  might  be  subjected 
to  the  burial  of  a  pauper.  And  it  appears  to  me  to  follow  that 
upon  the  failure  of  the  primary  obligation,  for  any  reason,  the 
secondary  may  be  enforced.  Common  decency  and  humanity  are 
regarded  by  the  authorities  as  authorizing  a  speedy  burial  of  a 
decedent  by  any  proper  person,  unobstructed  by  hesitation  in  mea- 
suring the  responsibilities  of  the  husband  and  representative,  and 
such  exigency  affords  a  strong  reason  why  both  those  responsibili- 
ties for  reimbursement  should  remain  available. 

By  the  stipulation  in  the  present  case,  it  appears  that  the  husband 
is  insolvent,  and  therefore  any  effort  to  recover  from  him,  as  the 
primary  obligee,  would  be  abortive,  and  hence  that  immediate 
demand  against  the  representative  is  proper.  My  conclusion  is 
that  the  order  appealed  from  must  be  reversed. 
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The  Rights  of  the  Wife  in  Her  Property. 

I.  Personal. 

RILEY'S  ADMINISTRATRATOR  v.  RILEY. 

Chancery.     19  Eq.,  229. 

The  ChanceItLOR.  The  complainant,  as  administrator  of  the 
estate  of  Ann  Riley,  calls  upon  the  defendant  to  account  for  the 
rents  of  certain  leasehold  property  in  Jersey  City,  held  by  Ann  Riley 
at  her  death,  and  which  the  defendant  has  received;  he  claims  to 
have  received  them  in  his  own  right,  and  that  they  are  legally  his 
own,  by  a  bequest  in  the  will  of  Miles  Riley,  the  husband  of  Ann. 
Ann  Riley  became  entitled  to  the  leasehold  estate  by  the  wUl  of 
her  former  husband,  James  Cummings,  who  bequeathed  to  her 
one-third  of  it,  and  a  right  of  support  out  of  the  other  two-thirds. 
After  Cummings's  death,  she  was  married  to  Miles  Riley,  who  died 
in  her  lifetime,  without  having  in  any  way  aliened  or  disposed  of 
the  leasehold  estate,  but  by  his  will  gave  it  to  his  brother,  Owen 
Riley,  the  defendant. 

The  defendant  claims  that  Miles  Riley  in  his  lifetime  had  erected 
buildings  upon  this  property,  and  collected  the  rents,  and  by  this 
he  had  shown  his  intention  to  appropriate  this  leasehold,  which, 
as  a  chattel  real  to  his  wife,  he  had  a  right  to  reduce  into  posses- 
sion, and  appropriate. 

The  evidence  shows,  that  in  the  lifetime  of  Miles  Riley  and  after 
his  marriage  with  Ann  Cummings,  buildings  were  erected  on  the 
premises ;  but  the  clear  weight  of  evidence  is,  that  they  were  erected 
by  his  wife,  and  paid  for  out  of  the  rents  of  the  whole  premises, 
which  the  executors  of  Cummings  permitted  her  to  receive  and  col- 
lect for  that  purpose.  Miles  Riley  appears  to  have  aided  by  per- 
forming some  work  in  the  erection  of  the  buildings,  and  to  have 
contributed  a  few  dollars  toward  the  erection. 
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The  only  question  which  arises  is,  whether  leasehold  premises 
were  disposed  of,  or  appropriated  by  Miles,  Riley  in  his  life,  so 
as  to  vest  the  property  in  him,  and  take  away  the  right  of  his  wife 
after  his  death.  Miles  Riley  died  in  1848,  and  this  question  must 
be  decided  by  the  law  as  it  stood  then.  By  that  law,  the  personal 
property  of  a  woman,  upon  her  marriage,  vested  in  her  husband; 
her  goods  and  chattels  absolutely;  he  had  the  right  to  the  posses- 
sion of  her  choses  in  action,  and  of  her  chattels  real,  and  could  at 
any  time  dispose  of,  collect,  or  sell  them,  and  by  this,  the  proceeds 
of  them  became  his  absolutely;  but  if  he  did  not  reduce  them  to 
possession  by  disposing  of  them,,  or  some  equivalent  act,  they  sur- 
vived to  her,  and  would  not  pass  by  his  will,  which  did  not  take 
eflFect  until  his  death,  when  the  title  had  become  vested  in  her  by 
the  survivorship. 

Taking  possession,  collecting  rents,  interest,  or  dividends,  has 
never  been  held  to  be  a  disposition  of  the  property,  or  a  reduction 
into  possession,  so  as  to  take  away  the  wife's  right  of  survivorship. 
Nor  has  it  ever  been  held,  that  the  erection  of  buildings  by  the 
husband  on  the  leasehold  lands  of  the  wife  was  such  disposition  of 
them  as  to  take  away  her  right.  An  actual  disposition  by  sale, 
lease,  or  mortgage,  or  contract  for  such  object,  has  always  been 
required  to  take  away  the  wife's  right  of  survivorship.  A  mort- 
gage, or  a  sale  of  part,  or  a  lease  of  part,  or  for  a  less  term,  only 
bars  the  wife  pro  tanto;  her  right  of  surviyorship  remains  in  the 
equity  of  redemption,  and  the  residue  of  the  premises  or  term. 

In  this  case,  no  interest  in  the  premises  passed  by  the  will  of 
Miles  Riley;  the  whole  survived  to  Ann  Riley,  and  her  administra- 
tor is  entitled  to  the  fund. 


2.  Real. 

PORCH  V.  FRIES. 

Chancery;  18  Eq.,  206. 

The  Chancellor.  The  defendant,  Samuel  F.  Fries,  on  the 
thirty-first  of  July,  1861,  was  married  to  Martha  Porch,  then  six- 
teen years  old.     On  the  thirteenth  of  June,  1866,  she  g^ve  birth 
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to  a  son,  who  lived  for  a  few  hours,  and  she  died  on  the  twentieth 
of  that  month,  a  few  weeks  under  twenty-one,  without  having 
had  any  other  child.  At  her  marriage  she  was  seized  in  fee  of 
several  tracts  of  land;  and  several  other  tracts  descended  to  her 
in  fee  by  the  death  of  her  brother,  William  Porch,  who  died  in 
June,  1864,  intestate  and  without  issue,  leaving  her  his  only  heir- 
at-law.  In  November,  1864,  S.  F.  Fries  and  his  wife,  Martha, 
made  two  leases  to  the  defendants,  John  M.  Moore  and  Dav^jd 
Wilson  Moore,  by  which  they  demised,  for  ten  years,  some  of  the 
tracts  of  which  she  was  seized  at  her  marriage,  and  s6me  of  the 
tracts  which  she  inherited  from  her  brother  William,  with  the 
privilege  of  cutting  off  all  the  wood  and  timber.  These  tracts 
consisted  chiefly  of  wood  and  timber  land,'  of  which  the  wood  and 
timber  were  the  principal  value.  The  considerations  of  these  leases 
were  the  sums  of  eight  thousand  dollars  and  two  thousand  eight 
hundred  dollars  respectively,  which  were  paid  in  cash  to  Fries,  by 
the  lessees.  One  tract,  known  as  the  one  hundred  and  thirteen  acre 
tract,  had  on  it  very  young  thrifty  cedar  timber,  which  could 
not  be  cut  within  the  term  to  advantage;  this  tract,  shortly  after 
the  lease,  Fries  and  his  wife  conveyed  to  the  defendants,  J.  M. 
and  D.  W.  Moore,  in  fee,  by  a  deed  duly  executed  by  both,  and 
acknowledged  by  Mrs.  Fries,  as  required  by  law  for  married  women. 
The  defendants,  J.  M.  and  D.  W.  Moore,  acting  upon  these  leases, 
cut  and  carried  away  large  quantities  of  the  wood  and  timber 
standing  on  these  tracts;  and,  during  the  last  illness  of  Mrs.  Fries, 
after  her  recovery  was  despaired  of,  being  advised  that  their  right 
to  cut  might  terminate  with  her  life,  and  that  they  would  be  entitled 
to  all  wood  and  timber  felled  before  her  death,  directed  all  the 
men  employed  by  them  to  confine  themselves  to  felling  wood  and 
timber,  without  cutting  it  up,  or  preparing  it  for  use,  that  the  great- 
est possible  quantity  might  be  felled  upon  her  death.  They  con- 
tinued felling  after  her  death,  until  stopped  by  the  injunction  issued 
in  this  cause  on  the  seventh  day  of  July  last. 

The  complainants  are  the  heirs-at-law  of  Martha  Fries.  They 
filed  their  bill  against  the  defendants,  to  restrain  the  further  cut- 
ting of  wood  and  timber,  and  the  removing  that  already  cut,  and 
for  an  account  of  what  had  been  taken  away.  The  bill  alleges 
that  Martha  Fries  died  without  having  had  issue  bom  alive,  and 
that  the  defendant,  Fries,  had  no  curtesy,  or  estate  whatever,  in 
the  premises.    The  answer,  which  to  this  is  responsive,  states  that 
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she  had  a  child  that  was  born  alive  and  lived  several  hours,  and 
is  supported  on  this  point  by  several  affidavits  annexed  to  it.  But 
on  this  motion,  the  answer  as  to  this  matter  is  conclusive. 

Martha  Porch,  at  her  marriage,  had  a  guardian  of  her  person 
and  property,  appointed  by  the  Orphans*  Court;  his  power  ceased 
by  her  marriage,  it  being  incompatible  with  the  rights  of  her  hus- 
band. McPherson  on  Infants,  90;  Mendes  v.  Mendes,  i  Ves., 
5en.,  91. 

From  the  marriage,  her  husband  was  in  the  place  of  her  guardian, 
in  the  case  of  herself  and  her  property.  He  could  enter  upon  her 
property,  and  permit  others  to  enter,  without  committing  a  trespass ; 
he  could,  like  a  guardian,  make  leases,  which  at  common  law  were 
not  void,  but  voidable  by  her  upon  his  death,  or  by  her  heirs  at 
her  .death ;  and  perhaps,  since  the  married  women's  act,  they 
could  be  avoided  by  her  before  his  death,  upon  her  coming  of 
age.  In  England,  by  statute,  guardians  were  permitted  to  make 
leases  on  certain  conditions,  that  would  be  valid  after  her  majority. 
2  Kent,  130;  Van  Doren  v.  Everitt,  2  South.,  460;  Snook  v. 
Sutton,  5  Halst.  R.,  133;  Clancy's  Rights  of  Married  Women,  168, 
170. 

But  the  leases  and  deed  of  Mrs.  Fries  were  void.  She  was  both 
an  infant  and  jeme  covert,  and  her  acknowledgment,  by 
the  very  terms  of  the  act  authorizing  acknowledgments,  was  of  no 
^effect.  Nix.  Dig.,  131,  §  4.  And  both  the  opinion  ajUd  decision 
in  the  Supreme  Court  and  Court  of  Errors,  in  this  state,  in  Ross 
V.  Adams,  4  Dutcher,  160,  and  i  Vroom,  505,  are  upon  the  ground 
that  a  mortgage  executed  by  Mrs.  Adams,  while  under  age,  jointly 
with  her  husband,  to  Ross,  although  acknowledged  in  due  form, 
was  void.  In  both  courts,  the  interest  of  the  money  was  adjudged 
to  her  for  her  life.  Sanford  v.  McLean,  3  Paige,  117;  Stamper  v. 
Barker,  5  Madd.,  157. 

The  growing  wood  and  timber  on  these  lands  were  part  of 
the  realty,  and  the  right  to  it  is  an  interest  in  the  land,  .which 
the  guardian  of  an  infant,  or  the  husband  of  a  married  infant 
cannot,  as  her  guardian,  sell  or  dispose  of.  The  courts,  in  certain 
cases,  are  authorized  to  direct  either  the  land,  or  the  wood  and 
timber,  to  be  sold  by  the  guardian.  And  the  deed  of  a  married 
infant  is  void  when  it  attempts  to  convey  the  wood  and  timber 
separately,  as  when  it  attempts  to  convey  the  soil  with  them  stand- 
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ing  upon  it.  Liford's  case,  ii  Rep.,  46;  Green  v.  Armstrong,  i 
Denio,  550;  Mclntyre  v.  Barnard,  i  Sandf.  C.  R.,  52. 

By  the  married  women's  act  of  March  2Sth,  1852,  (Nix.  Dig., 
503),  in  cases  coming  within  the  provisions  of  that  act,  the  husband 
has,  during  her  life,  no  interest  or  estate  in  the  lands  of  his  wife. 
She  holds  them  to  her  separate  use  as  if  she  were  a  feme  sole, 
free  from  his  control.  She  can  sell  them  with  his  assent,  and  if 
she  so  sells  and  conveys  them,  she  conveys  them  as  she  holds  them, 
free  from  any  interest  or  estate  of  her  husband. 

At  common  law,  the  death  of  the  wife  was  necessary  to  the 
estate  by  curtesy.  It  is  one  of  the  four  requisites  laid  down  in 
the  authorities  on  the  subject.  But  upon  the  birth  of  a  child, 
another  anomalous  estate  was  created,  called  tenancy  by  the  curtesy 
initiate.  It  was  the  increasing  the  estate  for  their  joint  lives, 
which  he  held  before  in  his  wife's  lands,  into  an  estate  for  his 
own  life.  The  married  women's  act,  as  it  prevented  his  acquiring 
any  interest  in  his  wife's  estate  during  her  life,  destroyed  the  estate 
of  tenancy  by  the  curtesy  initiate.  Thurber  v.  ToWnsend,  22  N.  Y. 
Rep.,  517;  Billings  v.  Baker,  28  Barb.,  343;  Hurd  v.  Cass,  9  Barb., 
366;  Sleight  V.  Read,  18  Barb.,  169;  Ross  v.  Adams,  4  Dutcher, 
160. 

The  better  opinion,  and  the  weight  of  authority,  is  that  this  act, 
although  inconsistent  with  the  estate  by  curtesy  initiate,  does  not 
defeat  the  husband's  curtesy  at  the  death  of  the  wife,  provided 
she  has  not  aliened  her  estate  before.  The  act  only  protects  her 
estate  during  her  life;  it  does  not,  at  her  death,  affect  the  law  of 
succession  as  to  real  or  personal  estate.  Ross  v.  Adams,  4  Dutcher, 
160;  Naylor  v.  Field,  S  Dutcher,  292;  Van  Note  v.  Downey,  4 
Dutcher,  219;  Hurd  v.  Cass,  9  Barb.,  366;  Clark  v.  Clark,  24 
Barb.,  581 ;  Vallance  v.  Bausch,"  28  Barb.,  642 ;  Morgan  v.  Morgan, 
5  Madd.,  248. 

The  only  authority  to  the  contrary  that  I  find,  is  in  the  reason- 
ing and  two  opinions  of  Potter,  J.,  in  the  case  of  Billings  v.  Bakerj 
28  Barb.,  343.  This  point  was  not  that  on  which  the  decision 
turned.  The  question  was  on  a  motion  in  a  partition  suit,  to  strike 
out  the  name  of  the  husband  of  one  of  the  tenants  in  common.  It 
turned  on  the  question  whether  the  husband  had,  in  the  life  of  his 
wife,  any  interest  in  the  lands  such  as  to  make  him  a  proper  party 
to  a  bill  in  partition.  Three  of  the  four  judges  concurred,  Potter 
being  one,  that  he  had  no  such  interest.    Which  opinion  is  doubtless 
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correct.  But  the  case  does  not  show  whether  they  concurred  in  his 
views  as  to  the  husband's  title  to  curtesy  at  the  death  of  his  wife,  a 
question  not  there  raised. 

The  effect  of  these  views  upon  the  present  case  is,  that  Fries,  as 
husband,  had  no  estate  in  his  wife's  hands  during  her  life,  and  that^ 
upon  her  death,  he  became  entitled  to  a  life  estate  in  the  whole,  as 
tenant  by  the  curtesy.  The  view  that  I  shall  take  of  the  case  will 
render  it  immaterial  to  consider  the  question  raised  here  and  else- 
where, and  not  yet  settled  in  this  state,  upon  the  construction  of 
the  third  section  of  the  married  women's  act,  whether  she  is  there- 
by authorized  to  hold  all  her  estates  to  her  separate  use  as  a  feme 
sole,  or  only  those  acquired  in  the  manner  specified  in  that  section. 

As  an  estate  by  the  curtesy  is  only  an  estate  for  life,  the  husband 
or  his  lessees  are  not  entitled  to  commit  waste.  And  cutting  off  all 
the  wood  and  timber  standing  on  lands  is  clearly  waste.  Upon  the 
final  hearing  of  the  case,  it  may  appear  that  some  part  of  this  wood 
and  timber  may  be  cut  in  the  usual  course  of  enjoyment  of  such 
land,  and  without  impairing  its  value,  but  at  this  stage  of  the  case 
the  injunction  against  all  further  cutting  must  stand. 

So  also  as  to  the  wood  and  timber  cut  since  the  death  of  Martha 
Fries,  and  now  upon  the  land ;  that  must  be  accounted  for,  and  the 
injunction  must  remain.  The  lease  from  Fries,  whether  valid  in  the 
life  of  his  wife  or  not,  became  valid  for  his  life  by  the  vesting  of  the 
estate  by  curtesy;  and  the  heirs-at-law,  being  entitled  to  the  rever- 
sion, have  such  privity  of  estate  as  will  enable  them  to  call  the  life 
tenant  and  his  sub-tenants  to  account  for  waste.  They  were  not 
trespassers. 

The  ques'tion  as  to  the  timber  cut  during  her  life  is  a  more  diffi- 
cult one.  The  settled  rule  is  that  when  timber  is  felled  by  tres- 
passers, it  vests  as  personal  property  in  the  owner  of  the  fee,  and 
at  his  death  goes  to  his  personal  representatives,  not  to  his  heirs; 
and  the  same  result  follows  when  it  is  cut  by  a  tenant  for  life  or 
less  estate,  it  vests  as  personal  property  in  the  reversioner.  Bewick 
V.  Whitfield,  3  P.  W.  267. 

This  rule  would  clearly  have  vested  the  title  to  all  wood  cut  in 
the  life  of  Mrs.  Fries  in  her,  as  personal  property,  and  at  her  death 
it  would  go  to  her  husband,  by  his  marital  right.  It  would  be  the 
same  whether  the  Moores  were  there  as  trespassers,  or  under  a  lease 
valid  to  give  possession  until  avoided. 
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But  in  this  case  the  leases  were  valid  to  give  the  possession  until 
avoided  and  they,  were  not  avoided  in  the  lifetime  of  Mrs.  Fries ; 
in  fact,  they  are  valid  yet  to  give  possession  of  the  lands,  for  which 
only  they  were  valid  in  her  life;  they  gave  no  right  to  cut  wood  or 
timber.  The  waste  then,  was  committed  by  the  husband  and  quasi- 
guardian  of  an  infant's  estate,  and  those  acting  under  him,  without 
her  legal  consent,  and  therefore  against  her  will.  The  effect  of  it 
was,  and  no  doubt  in  this  case  the  object  and  design  of  it  was,  to 
convert  real  estate  into  personal,  and  change  the  descent  of  it  at  her 
death,  for  the  benefit  of  the  husband,  and  to  the  injury  of  her  and 
her  heirs.  In  her  life  she  could  have  no  remedy  against  her  hus- 
band, at  least  before  the  married  women's  act,  nor  could  her  heirs. 
Under  these  circumstances,  it  would  be  inequitable  and  against  con- 
science to  allow  a  husband,  while  he  stood  in  the  place  of  a  guard- 
ian to  protect  her  property,  to  profit  by  such  a  breach  of  trust  and 
confidence,  and  to  change  the  nature  of  the  property  for  his  own  ad- 
vantage, in  a  manner  that  his  wife  was,  by  law,  unable  to  do  by 
parol,  deed,  or  will. 

Accordingly,  courts  of  equity,  always  averse  to  allowing  the 
property  of  infants  to  be  changed  from  real  to  personal,  or  the  re- 
verse, have  held,  where  the  person  entrusted  with  the  possession  or 
custody  of  the  property  is  the  one  who  is  benefited  by  the  change, 
that  felling  trees,  or  severing  any  part  of  the  realty,  does  not  change 
it  from  real  to  personal  property  for  his  benefit,  but  that  it  retains 
its  character  of  real  property,  so  as  to  pass  to  the  same  persons  who 
would  have  been  entitled  to  it  if  not  severed. 

This  was  so  held  by  Sir  Thomas  Clark,  in  Tullit  v.  Tullit,  report- 
ed in  Ambler  370.  In  that  case,  timber  was  cut  by  the  fhother  and 
guardian  of  an  infant  owner  of  the  fee.  She  was  ordered  to  ac- 
count, and  the  money  was  invested  to  attend  the  inheritance.  The 
same  was  held  in  Mason  v.  Mason,  referred  to  in  that  case  from 
Lib.  Reg.  in  1724.  So  also  in  the  case  of  Williams  v.  Bolton,  re- 
ferred to  in  a  note  to  3  P.  W.  268,  and  decided  in  1784.  '  Tullit  v. 
Tullit  was  a  leading  case,  and  has  been  followed  since  in  the  English 
Court  of  Chancery.  Powlett  v.  Duchess  of  Bolton,  3  Ves.  274; 
Ware  v.  Polhill,  11  Ves.,  278.  Justice  Story,  in  2  Eq.,  Jur.,  §  1357, 
lays  it  down  as  the  settled  rule  of  the  court. 

This  doctrine  accords  with  the  provisions  of  the  statutes  of  this 
state.    The  act  of  1855,  relating  to  abatement  of  actions,  (Nix.  Dig. 
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4»  §  i5>)  gives  to  the  executors  and  administrators,  actions  for 
trespass  done  to  the  real  property  of  the  decedent  in  his  life;  and 
the  act  for  the  prevention  of  waste  (Nix.  Dig.,  908,  §  6,)  eecpressiy 
enacts,  that  every  heir  shall  recover  "for  waste  and  destruction 
made  in  houses,  lands,  or  tenements^,  of  his  or  her  inheritance,  as 
well  in  the  time  of  his  or  her  ancestor,  as  at  any  other  time  after 
the  inheritance  descended  or  come  to  him  or  her."  Whether,  by  the 
construction  of  the  third  section  of  the  married  women's  act,  Fries 
had,  in  the  life  of  his  wife,  an  estate  in  her  land,  or  only  had  its 
control  as  her  husband  or  quasi-f^uardian,  he  was  in  possession  by 
right,  and  is  accountable  for  waste,  and  was  not  a  mere  trespasser. 
All  timber  cut  by  him  or  his  tenants,  the  Moores,  during  the  life  of 
his  wife,  retained  its  quality  of  real  estate,  and  descended  to  the 
complainants.  For  what  the  defendants  have  taken  away  they  must 
account,  and  the  injunction  must  be  retained  as  to  the  part  on  the 
premises. 

The  motion  to  dissolve  must  be  denied. 

Vreeland  v.  Vreeland's  AdmV,  16  Eq.,  524.  "The  nature  of  the  married 
relation  is  such  that  while  it  continues  neither  can  ordinarily  have  a  sole 
and  exclusive  enjoyment  of  their  individual  property.  H  the  wife's  property 
consists  of  lands  and  she  lives  upon  it,  the  husband  may  enjoy  it  jointly 
with  her;  if  of  chattels  in  her  possession,  the  husband  may  use  them.  The 
legal  relation  of  husband  and  wife  is  so  intimate  that,  it  necessarily  involves, 
to  some  extent,  a  common  use  of  their  individual  property.  It  was  not 
intended  that  the  statute  for  the  better  securing  of  the  property  of  married 
women  should  impair  the  intimacy  and  unity  01  the  marriage  relation." 


ARMSTRONG  v.  ROSvS. 
Chancery.     20  Eq.,  109. 

The  Chancellor.  The  suit  is  for  the  foreclosure  of  two  mort- 
gages held  by  the  complainant,  on  lands  in  Union  County.  The  first 
IS  for  $3,500 :  this,  or  its  priority,  is  not  disputed  by  any  one.  The 
second  mortgage  is  one  given  by  Elizabeth  C.  Vemam,  with  her 
husband.  Remington  \'ernam,  to  Sally  E.  Libby,  for  $1,571,  and  is 
dated  June  14th,  1864,  and  was  registered  on  the  same  day  in  the 
proper  office. 

The  defendant,  William  Ross,  holds  a  mortgage  given  by  Eliza- 
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beth  C.  Veraam,  without  her  husband,  to  Thomas  Newton,  to  se- 
cure $5431,  on  the  i6th  day  of  June,  1864,  two  days  after  the  mort- 
gage to  Sally  E.  Libby  was  given  and  registered ;  this  mortgage  was 
registered  on  the  20th  of  the  same  month. 

The  defendants,  Clark,  Maxwell,  and  Crawford,  partners  by  the 
name  of  Clark,  Dodge  &  Co.,  hold  a  mortgage  given  to  them  in  the 
name  of  their  firm,  by  R.  Vemam,  and  Elizabeth  his  wife,  for  a 
debt  of  $1,000.  due  to  them  by  R.  Vemam;  this  mortgage  is  dated 
October  12th,  1865,  and  was  registered  on  the  25th  of  the  same 
month. 

Vemam  and  wife  conveyed  the  mortgaged  premises  to  Reuben 
Ross,  junior,  on  the  ist  of  August,  1866.  Reuben  Ross  has  not  an- 
swered ;  as  against  him  and  his  wife,  the  bill  is  taken  as  confessed. 
The  acknowledgment  of  Mrs.  Vemam  of  the  mortgage  to  S.  E. 
Libby,  was  taken  without  any  private  examination  apart  from  her 
husl^and.  The  master  before  whom  it  was  made  supposing,  as  the 
property  was  her  own.  that  it  was  not  necessary. 

The  mortgage  to  Newton,  although  both  parties  resided  in  New 
Jersey,  was  acknowledged  before  a  commissioner  in  New  York  by 
Mrs.  Veraam,  and  the  certificate  shows  that  it  was  upon  a  private 
examination  apart  from  her  husband. 

The  mortgage  to  Clark,  Dodge  &  Co.,  was  properly  acknowl- 
edged by  both  Mrs.  Vernam  and  her  husband. 

Clark,  Dodge  &  Co.  and  William  Ross,  contest  the  validity  of  the 
mortgage  to  Sally  E.  Libby,  on  the  ground  that  it  was  not  properly 
acknowledged.  The  statute  requiring  the  private  examination  of  a 
feme  covert,  is  imperative.  It  enacts  expressly  (Nix.  Dig.  145,  § 
4,)  that  no  estate  of  a  feme  covert  in  any  lands,  shall  pass  by  her 
deed  or  conveyance,  without  a  previous  acknowledgment,  on  a  pri- 
vate examination  apart  from  her  husband.  This  statute  is  as  bind- 
ing in  Courts  of  equity  as  at  law,  and  this  instnmient,  as  a  convey- 
ance of  lands  by  way  of  mortgage,  is  void. 

But  it  is  insisted  on  the  part  of  the  complainant,  that  it  is  a  valid 
lien  or  charge,  because  made  by  Mrs.  Vemam  to  secure  a  debt  con- 
tracted by  her  for  her  own  benefit,  and  that  of  her  separate  proper- 
ty, and  because  the  mortgage  was  a  declaration  01  an  mtent  to 
charge  her  property,  and  this  specific  part  of  her  property,  with 
this  debt;  and  because  the  debt  is  due  for  part  of  the  purchase 
money  of  this  proper,  conveyed  to  her  by  the  mortgagee,  and  it  is 
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so  stated  in  the  mortgage  of  which  the  other  defendants  had 
notice. 

The  property  was  conveyed  to  Mrs.  Vemam  since  the  married 
women's  act  of  1852,  arid  by  the  provision  of  that  act  is  her  separ- 
ate estate.  Lon^  before  the  recent  le^slation  with  rejjard  to  mar- 
ried women,  their  separate  estates  have  been  reco^ized.  and  their 
rights,  powers  and  liabilities  regarding  the  same  been  considered 
and  regulated.  Estates  were  conveyed  to  trustees  for  the  use  of  mar- 
ried women,  and  for  a  long  time  trustees  were  considered  necessary 
for  the  existence  of  a  separate  estate ;  but  it  has  been  held,  and  may 
l)e  considered  settled,  that  independent  of  the  statutory  provisions", 
an  estate  could  be  devised  or  g^ven  to  a  married  woman  for  her  sep- 
arate use  directly,  without  the  intervention  of  trustees,  and  that  in 
such  case  the  husband  would,  in  equity,  be  considered  a  trustee  for 
the  use  of  the  wife,  as  to  any  estate,  which,  by  law,  might  vest  in 
him ;  but  it  has  never  been  held,  that  in  such  case,  the  wife  could 
•convey  lands  so  devised  to  her  separate  use,  without  her  husband 
joining  in  the  deed,  or  without  the  acknowledgment  required  for 
married  women. 

The  Court  of  King's  Bench  in  England,  once  held  that  a  debt  in- 
curred by  a  married  woman  for  her  separate  estate,  could  be  re- 
covered at  law.  But  this  doctrine  was  long  since  overruled ;  and  it 
is  well  settled  that  no  such  recovery  can  be  had  at  law.  But  courts 
•of  equity,  both  in  England  and  in  this  country,  have  determined 
that  if  a  married  woman  having  a  separate  estate,  contracts  debts 
for  the  benefit  of  her  separate  estate,  or  for  her  own  benefit  on  the 
•credit  of  her  separate  estate,  although  she  will  not  be  held  liable,  or 
any  decree  made  against  her  personally,  these  debts  will  be  declared 
a  charge  upon  her  separate  estate,  and  payment  enforced  out  of  it. 

Lord  Thuriow,  in  Hulme  v.  Tenant,  i  Bro.  C.  C.  16,  laid  the  foun- 
dation of  the  doctrine,  and  its  application  was  carried  the  farthest 
by  Lord  Brougham,  in  Murray  v.  Barlee,  3  Myl.  &  Keene  209,  in 
which  he  holds  that  the  separate  estate  of  a  married  woman  is  liable 
to  an  attorney  for  his  costs  in  a  suit  for  her,  at  her  personal  engage- 
ment, without  any  writing  or  agreement  that  it  should  be  paid  out 
of  her  separate  estate.  Lord  Cottenham,  in  Owens  v.  Dickenson,  Cr. 
&  Ph.  48,  doubting  the  doctrine  to  the  extent  to  which  it  was  car- 
ried in  Murray  v.  Barlee.  holds  that  these  debts  of  a  married  woman 
;are  not  charged  upon  her  estate  because  they  are  in  the  nature  of  an 


Digitized  by 


Google 


446  Cases  on  Domestic  Relations 

appointment,  but  because  equity  lays  hold  of  her  separate  property^ 
and  compels  the  payment  out  of  it,  of  such  debts  as  she  may  have 
the  rig^ht  to  contract  by  virtue  of  her  separate  estate. 

Chancellor  Kent,  in  Jaques  v.  The  Methodist  Church,  3  Johns.  C. 
R.  yy,  held  that  a  married  woman  having  separate  pr6perty,  could 
charge  it  as  a  feme  sole,  but  if  a  settlement  prescribed  a  mode  of 
appointment,  it  must  be  in  that  mode.  The  Court  of  Errors,  in  the 
same  case  on  appeal,  held  that  she  could  charge  it  in  any  other  way, 
provided  she  was  not  by  the  terms  of  the  settlement  restricted  to 
the  way  prescribed.  S.  C  17  Johns.  548.  Chancellor  Walworth,  in 
The  North  American  Coal  Co.  v.  Dyett,  7  Paige  14,  held  that  Mrs. 
Dyett  could  charge  her  separate  estate  by  debts  contracted  for  its 
benefit,  by  simply  contracting  the  debt.  He  says:  "A  feine  covert 
is  as  to  her  separate  estate  considered  as  a  feme  sole,  and  may  bind 
it  for  the  payment  of  debts  contracted  for  the  benefit  of  that  estate, 
or  for  her  own  benefit,  upon  the  credit  of  her  separate  estate."  The 
same  Chancellor,  in  Gardner  v.  Gardner,  ib.,  112,  says:  A  married 
woman  "may  have  a  separate  estate  of  her  own,  which  estate  is 
chargeable,  in  equity,  for  any  debt  she  may  contract  on  the  credit  of, 
or  for  the  use  of  such  estate;"  and  again,  "if  the  money  was  re- 
ceived by  her,  and  applied  to  the  use  of  her  separate  estate,  then 
such  separate  estate  was  holden  to  pay  the  debt." 

And  Vice  Chancellor  Sandford,  in  the  case  of  Curtis  v.  Engel,  z 
Sandf.  C.  R.  287,  says:  "To  sustain  their  suit,  the  plaintiflfs  must 
show  that  the  debt  was  contracted  either  for  the  benefit  of  the  sep- 
arate estate  of  the  wife,  or  for  her  own  benefit,  on  the  credit  of  the 
separate  estate." 

In  this  state,  the  same  doctrine  was  held  in  Leaycraft  v.  Hedden, 
3  Green's  C.  R.  512.,  A  bond  given  by  Mrs.  Hedden,  or  by  her  au- 
thority, for  money  for  the  use  of  her  separate  estate,  was  held  to 
create  a  debt  chargeable  upon  her  separate  estate;  and  the  Chan- 
cellor, in  his  opinion,  says,  that  a  feme  covert  as  to  her  separate  es- 
tate, may  be  held  to  be  a  feme  sole,  so  far  as  to  dispose  of  it  in  any 
way  not  inconsistent  with  the  terms  of  the  instrument  by  which  she 
holds.  He,  like  the  others,  limits  the  liability  to  debts  contracted 
for  the  benefit  of  her  separate  estate,  or  for  herself  on  the  credit  of 
that  estate. 

Since  the  passagfe  of  the  statutes  relating  to  married  womto,  in 
New  York  and  this  state,  the  courts  of  both  states  have  held  that 
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debts  contracted  by  a  married  woman  holding  separate  estates  by 
virtue  of  these  acts,  may  in  equity  be  made  a  charge  upon  her  sep- 
arate estate.  They  hold  that  to  make  these  debts  a  lien  upon  any 
specific  part  of  the  separate  estate,  there  must  be  a  mortgagee  exe- 
cuted as  required  by  the  statutes  and  law  relating  to  deeds  of  mar- 
ried women,  and  that  a  writing  intended  to  be  a  mortgage,  executed 
without  regard  to  these  requisitions,  would  not  be  valid  as  a  mort- 
gage or  specific  lien,  but  would  show  that  the  debt  was  contracted 
on  the  credit  of  her  separate  estate,  and  that  she  intended  it  to  be 
chargeable  thereon ;  and  a  court  of  equity  would  be  authorized  by 
such  mortgage  to  make  the  debt  a  charge  upon  her  separate  estate. 
Bijt  they  do  not  hold  that  either  the  contracting  the  debt,  or  the  void 
mortgage  declaring  it  an  intent  to  make  it  a  charge  upon  a  specific 
part  of  the  separate  property,  creates  a  charge  or  lien.  To  do  so 
would  repeal  the  law  concerning  the  acknowledgments  of  married 
women,  and  in  fact  the  statute  of  frauds;  for  a  promissory  note, 
with  a  verbal  statement  that  it  should  be  a  lien  on  her  homestead, 
woqld  answer  instead  of  a  mortgage ;  it  would  create  a  charge,  and 
not  being  a  mortgage  need  not  be  recorded  to  have  a  priority  over 
subsequent  conveyances.  Lord  Cottenham,  in  Owens  v.  Dickenson, 
shows  the  impossibility  of  holding  such  debts  to  be  encumbrances, 
and  demonstrates  that  these  debts  are  not  a  lien  by  any  power  of 
appointment,  but  by  the  decree  of  a  court  of  equity  making  them 
such. 

In  Wheaton  v.  Philips,  i  Beas.  221,  Chancellor  Williamson  held 
that  a  debt  contracted  by  a  married  woman  having  separate  prop- 
erty, and  by  permission  of  her  husband  carrying  on  business  for  her 
own  account,  should  be  decreed  a  lien  upon  her  separate  estate.  In 
that  case  the  debt  was  contracted  by  her  for  the  business  she  carried 
on.  He  gave  no  written  opinion,  and  did  not  place  his  judgment  on 
the  ground  of  an  appointment  of  her  separate  estate,  but  rather  on 
the  ground  that  remedies  should  adapt  themselves  to  the  times,  and 
to  new  customs  and  manners  as  they  arise. 

In  Wilson  v.  Brown,  2  Beas.  277,  Chancellor  Green  held  that  a 
mortgage  given  by  a  married  woman  on  her  separate  estate,  without 
her  husband  joining,  was  void  as  a  mortgage.  In  that  case,  the 
mortgage  was  for  the  purchase  money  of  the  land  when  conveyed 
to  her.  and  of  course  the  debt  was  contracted  both  for  her  benefit 
and  for  that  of  her  estate;  and  the  Chancellor  held  that  the  money 
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advanced  for  the  sole  use  of  the  wife,  was  a  valid  lien  in  equity 
upon  the  property  of  the  wife,  and  that  the  mortgage  was  an  ap- 
pointment of  her  separate  property  for  the  pa3mient  of  that  debt. 
He  does  not  declare  that  there  was  a  valid  lien  on  the  specific  lot, 
created  by  the  bond  or  mortgage,  but  only  that  it  was  a  lien  upon, 
and  an  appointment  of  her  separate  property  generally,  And  though 
from  some  expressions  in  his  opinion  it  might  be  inferred  that  he  re- 
garded the  void  mortgage  as  a  lien  on  the  property,  yet  the  clear 
statement  of  the-grounds  of  his  decision  shows,  that  it  was  based 
solely  on  the  facts  that  the  money  was  advanced  to  the  wife  for  her 
own  use,  on  the  credit  of  her  property,  and  that  the  mortgage 
showed  her  intention  to  charge  her  separate  property.  He  likewise 
places  some  reliance  on  the  fact  that  the  mortgage  w.as  for  the  con- 
sideration money. 

In  the  case  of  Harrison  v.  Stewart,  3  C.  E.  Green,  451,  the  ques- 
tion again  arose  upon  a  mortgage  given  by  a  married  woman  on  her 
separate  property,  executed  without  her  husband,  and  without  a 
separate  examination.  The  mortgage  was  held  to  be  void;  but  as 
the  debt  was  contracted  for  the  benefit  of  her  separate  estate,  it 
was  held  that  she  had  power  to  charge  her  separate  estate  with  it, 
and  that  equity  would  enforce  the  charge ;  and  her  giving  the  mort- 
gage was  held  to  show  her  intention  to  charge  her  separate  property. 

The  "act  for  the  better  securing  the  property  of  married  women," 
passed  in  this  state  in  1852,  is  almost  a  literal  transcript  of  the  act 
of  the  state  of  New  York  of  1848.  The  decisions  in  that  state  upon 
its  application  and  construction,  are  entitled  to  very  great  weight 
and  respect.  But  in  looking  at  them,  we  must  keep  in  mind  that  by 
a  supplement  passed  in  that  state  in  1849,  ^  married  woman  was 
enabled  to  convey  and  devise  her  separate  property  as  if  she  were  a 
feme  sole.  So  far  as  regards  the  questions  involved  in  the  case  in 
Tiand,  the  construction  of  these  acts  was  settled  in  that  state  in  the 
case  of  Yale  v.  Dederer,  which  was  twice  decided  in  the  Court  of 
Errors.  In  that  case,  Mrs.  Dederer  was  owner  of  three  farms, 
acquired  after  the  acts  of  1848  and  1849.  She  signed,  jointly  with 
her  husband,  a  note  given  by  him  for  farming  stock.  The  plaintiff 
refused  to  take  the  husband's  note  without  security,  and  she  signed 
it  with  him,  saying  that  if  he  was  not  able  to  pay  she  was ;  there 
were  other  circumstances  showing  that  she  intended  to  charge  her 
separate  estate.    And  in  the  finding  of  the  facts  of  the  case  on  the 
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last  appeal,  it  was  stated  "that  she  intended  to  charge  and  did  ex- 
pressly charge  her  separate  estate  for  the  payment  of  the  note." 
The  reputation  and  learning  of  tfie  judges  who  delivered  the  opin- 
ions and  controlled  the  decisions  in  these  cases,  still  further  entitle 
their  conclusions  to  our  respect.    They  hold  that  the  doctrine  of  the 
common  law  adopted  in  this  country,  by  which  a  married  woman 
was  entitled  to  dispose  of  separate  estates  held  in  trust  for  her,  was 
"a  pure  creation  of  the  courts  of  equity."    "That  the  right  of  dis- 
position must  be  referred  to  the  right  of  property  enjoyed  independ- 
ent of  the  husband,  and  not  to  the  theory  of  appointment  pursuant 
to  a  power  conferred  by  the  author  of  the  trust."    "That  the  sep- 
arate estate  upon  which  courts  of  equity  engrafted  these  peculiar 
doctrines,  included  only  such  rights  and  interests  of  the  wife  as 
would  belong  to  the  husband,  but  for  the  limitation  of  her  particu- 
lar use.    That  her  own  reversion  (after  her  husband's  curtesy)  in 
lands  which  she  owned  at  the  time  of  her  marriage,  was  a  legal  es- 
tate, descendible  to  her  heirs,  to  which  courts  of  equity  did  not  and 
could  not  apply  the  doctrines  which  have  been  stated."    "In  case  of 
an  estate  in  fee  conveyed  directly  to  a  woman  after  marriage  for 
her  sole  and  separate  use,  equity  would  convert  the  husband  into  a 
trustee  for  her.  of  the  rents  and  profits  during  the  coverture,  which 
would  otherwise  belong  to  her,  but  in  respect  to  the  corpus  of  the  es- 
tate, she  could  not  dispose  of  it  except  in  the  manner  prescribed  by 
law  for  the  disposition  of  estates  in  land  by  married  women."    In 
these  doctrines  I  entirely  concur,  and  they  are  supported  by  the  ablest 
commentators.  2  Story's  Eq.  Jur.,  §§  1391  and  1392;  2  Roper  on 
Husband  and  Wife  182 ;  Clancy  on  Rights  of  Married  Women  287. 
And  the  courts  hold  that  while  the  jus  disponendi,  clearly  given 
to  a  married  woman  by  the  act  of  1849.  would  make  any  written 
declaration  of  intent  a  charge  upon  her  real  estate,  yet  that  the  con- 
tracting of  a  debt,  either  by  parol  or  in  writing,  could  not  charge 
that  debt  on  her  separate  estate,  unless  it  was  contracted  for  the 
benefit  of  that  estate.    The  Supreme  Court  of  Massachusetts,  in 
the  case  of  Willard  v.  Eastham,  15  Gray  328.  have  adopted  this 
doctrine;  and  the  opinion  of  Judge  Hoar  in  that  case,  is  an  able 
and  luckl  exposition  of  it. 

In  New  Jersey,  the  legislature  have  never  given  to  a  married  wo- 
man the  power  of  disposing  of  her  estate  as  a  feme  sole,  except  in 
Iwo  cases — one  where  her  husband  is  insane,  or  in  the  state  prison, 
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and  the  other  where  they  are  living  separate  by  the  decree  of  some 
competent  court.  In  all  other  cases  it  has  been  carefully  withheld, 
and  the  Courts  of  the  state  canndt  ignore  the  fact  that  the  proposed 
acts  to  confer  such  power  have  more  than  once  been  rejected  by  the 
l^islature.  By  the  law  of  the  state,  the  legal  title  to  a  married  wo- 
man's separate  estate  is  vested  in  her,  as  was  the  title  to  all  her  real 
estate  before  the  acts,  for  its  protection.  A  way  is  provided  in  which 
she  may  legally  convey  and  mortgage  her  real  property  by  deed, 
upon  separate  examination  and  acknowledgment.  It  has  been  adopt- 
ed, and  adhered  to  since  1746.  AUinson's  Laws,  132.  It  would  be 
a  great  usurpation  for  the  courts,  by  judicial  legislation,  to  repeal 
this  statutory  provision.  It  still  stands  in  the  fourth  section  of  the 
''act  respecting  conveyances,"  in  the  words  in  which  it  was  enacted 
in  1799,  "that  no  estate  of  a  feme  covert,  in  lands  within  this  state, 
shall  hereafter  pass  by  any  deed  or  conveyance  made  by  her  with- 
out a  previous  acknowledgment,  on  a  private  examination  apart 
from  her  husband."  This  act  applies,  in  its  terms,  to  the  convey- 
ance of  lands  held  by  a  married  woman  as  a  feme  sole,  under  the 
act  of  1852,  as  well  as  to  the  legal  estates  held  by  her  before  that 
act.  In  Ne,w  York,  it  was  considered  that  the  act  of  1849  was  nec- 
essary to  enable  her  to  convey  and  devise  as  a  feme  sole.  And  the 
reasons  for  the  safe  guards  placed  around  married  women,  for  their 
protection  against  the  influence  of  their  husbands,  by  the  delibera- 
tion, delay,  and  form  of  a  separate  examination,  are  at  least  as 
great  now  as  they  formerly  were. 

There  is  no  reason  in  the  state  of  the  law,  for  the  courts  to  dis- 
pense, either  with  the  joining  of  the  husband  or  the  separate  exani- 
ination.  Every  married  woman  can  charge  her  property  with  her 
own  or  her  husband's  debts  in  this  manner ;  and  no  debt  should  be 
held  to  be  a  specific  lien  upon  any  part  of  her  lands,  unless  she  has 
made  it  such  in  the  manner  provided  by  law,  or  unless  this  court 
should,  upon  the  principles  adopted  in  the  cases  above  mentioned, 
declare  the  debt  a  lien  upon  her  separate  estate  generally,  because 
contracted  for  the  benefit  of  that  estate,  or  for  her  own  benefit  on 
the  credit  of  it.  These  decrees,  like  judgments  at  law  on  her  ante- 
nuptial contracts  or  for  torts,  become  liens  on  her  real  estate.  And 
the  characteristic  remark  of  Lord  Mansfield,  quoted  by  the  Chancel- 
lor as  the  basis  of  his  decision  in  Wheaton  v.  Phillips,  "that  reme- 
dies must  adapt  themselves  to  the  times,  and  to  new  customs  and 
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manners  as  they  arise,"  does  not  require  the  courts  to  hold  that 
rights  newly  created,  which  are  as  a  class  provided  for  by,  and  com- 
prised in  existing  statutes,  both  by  the  words  used  and  because  they 
^re  within  the  object  and  intent  of  those  statutes,  are  beyond  their 
provisions,  because  newly  created  or  recently  enlarged.  To  hold 
that  a  married  woman  could  by  parol,  or  otherwise  than  by  writing 
duly  acknowledged,  create  a  lien  on  her  lands,  or  any  specific  part, 
would  raise  the  question  of  conflicting  priorities,  which  startled 
Lord  Cottenham  in  Owens  v.  Dickenson,  and  so  far  as  the  separate 
estates  of  married  women  are  concerned,  overthrow  our  well  di- 
gested and  beautifully  arranged  system  of  record  priorities,  and 
place  the  title  of  all  such  estates  in  a  miserable  uncertainty. 

It  is  settled,  that  in  this  state  the  deed  of  a  married  woman,  al- 
though duly  acknowledged,  if  made  without  her  husband,  is  void. 
Den.  d.  Rake,  v.  Lawshee,  4  Zab.  613 ;  Moore  v.  Rake,  2  Dutcher 

574. 

For  the  decision  of  this  case,  these  propositions  then  will  be  as- 
sumed as  settled  rules  of  law : 

1.  That  the  debts  of  a  married  woman,  holding  estates  secured  to 
her  separate  use  by  the  act  of  1852,  when  contracted  by  her  for  the 
benefit  of  her  separate  estate,  or  for  her  own  use  on  the  credit  of 
that  estate,  will  be  charged  by  a  court  of  equity  upon  that  separ- 
ate estate,  and  payment  enforced  out  of  it. 

2.  That  such  debts  are  not  a  lien  upon  her  separate  estate  until 
made  a  lien  by  a  decree  of  a  court  of  equity,  and  that  the  lien  is 
by  virtue  of  the  decree. 

3.  That  a  married  woman  cannot  charge  such  separate  estates  by 
an  appointment  in  writing,  as  she  could  charge  estates  held  by  trus- 
tees for  her,  subject  to  her  appointment;  but  can  only  convey  or 
charge  them  by  deed  executed  with  her  husband,  and  duly  acknowl- 
edged upon  a  separate  examination,  except  in  the  case  where  her 
husband  is  insane,  or  in  state  prison,  or  living  separate  from  her  by 
judicial  decree. 

The  mortgage  given  by  Mrs.  Vernam  to  Mrs.  Libby,  and  now 
held  by  the  complainant,  not  having  been  acknowledged  on  a  sep- 
arate examination,  is  void  as  a  mortgage.  But  the  debt  for  which 
it  was  given,  being  for  part  of  the  purchase  money  of  the  lands 
constituting  the  separate  estate  of  Mrs.  Vernam,  was  for  the  bene- 
fit of  her  separate  estate,  and  was  also  for  her  benefit;  and  the 
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mortgage  showing  that  it  was  contracted  on  the  credit  of  that  es- 
tate, and  intended  to  be  charged  upon  it,  it  will  be  made  a  charge 
upon  her  separate  estate.  But  as  this  will  only  become  a  lien  by  vir- 
tue of  the  decree,  it  would  be  subject  to  the  mortgage  subsequently 
given  to  Clark,  Dodge  &  Co.,  and  executed  according  to  law. 

But  the  mortgage  to  Mrs.  Libby  is  for  the  consideration  money 
for  which  the  land  was  coaveyed  by  Mrs.  Libby  to  Mrs.  Vernam, 
and  it  so  appears  on  the  face  of  the  mortgage ;  and  it  is  proved  that 
Clark,  Dodge  &  Co.  had  express  notice  of  the  mortgage  to  Mrs. 
Libby,  before  and  at  the  time  of  taking  their  own  mortgage.  Legal 
notice  might  be  perhaps  inferred  from  the  registry,  as  the  mortgage 
was  property  recorded;  the  acknowledgment  of  the  husband  was 
legal,  and  the  recording  was  proper  to  give  priority  upon  the  estate 
by  curtesy,  which  might  vest  in  him  at  the  death  of  his  wife.  Such 
notice,  or  any  notice  sufficient  to  put  them  on  inquiry,  will  be  held  as 
notice  of  the  contents  of  that  mortgage,  in  the  same  manner  as  if 
they  had  inquired  for  it,  and  had  been  shown  it.  They  must,  there- 
fore, be  held  to  have  had  knowledge  that  the  debt  was  for  part  of 
the  purchase  money  of  the  land,  ^ill  unpaid.  The  vendor  of  land 
has  a  lien  for  unpaid  purchase  money,  and  this  lien  is  good  as 
against  subsequent  purchasers  for  valuable  consideration,  with 
knowledge  that  it  is  unpaid.  It  was  so  held  in  this  court,  pursuant 
to  the  well  settled  doctrine  in  equity,  in  the  case  of  Brinkerhoff  v. 
Vansciver,  3  Green's  C.  R.  251.  The  taking  of  a  note  or  bond  will 
not  be  held  evidence  of  a  waiver  of  the  lien ;  and  taking  this  mort- 
gage which,  though  void,  shows  an  intention  to  preserve  the  lien, 
surely  will  not  be  held  a  waiver  of  it.  The  complainant  is  entitled 
to  have  the  amount  due  on  the  Libby  mortgage  declared  a  Hen  upon 
the  premises,  prior  to  the  mortgage  to  Clark,  Dodge  &  Co.,  as  un- 
paid purchase  money. 

But  there  is  no  allegation  in  the  bill  that  the  Libby  mortgage  re- 
cited that  it  was  given  for  unpaid  purchase  money,  or  that  the  de- 
fendants, Clark,  Dodge  &  Co.,  had  notice  of  it  before  the  mortgage 
to  them ;  and  although  these  facts  appear  clearly  on  proof,  no  decree 
or  relief  founded  on  them  can  be  given  unless  they  are  set  forth  in 
the  bill.  The  complainant  must  be  allowed  to  amend  her  bill  in  this 
respect,  it  being  a  mere  formal  defect. 

Upon  the  principles  laid  down,  it  must  be  held  that  the  mortgage 
given  to  Thomas  Newton,  now  held  by  the  defendant,  William  Ross, 
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is  void.  It  was  executed  by  Mrs.  Vemam  alone,  without  her  hus- 
band.' And  as  it  is  no  lien  on  the  lands,  it  cannot  be  made  so  in  this 
suit,  even  if  it  had  been  shown  that  the  debt  had  been  contracted 
for  the  benefit  of  Mrs.  Vernam's  separate  estate,  or  for  her  own 
benefit.  A  defendant  in  a  suit  in  equity  cafi  have  no  positive  relief 
that  requires  the  action  of  the  court  in  his  favor,  as  by  declaring  a 
debt  a  lien  that  was  not  such  before.  Upon  filing  a  bill  for  that 
purpose,  this  debt  might  be  declared  a  lien  upon  her  separate  estate, 
but  that  cannot  be  done  in  this  suit. 

The  complainant  is  entitled  to  a  decree  for  the  foreclosure  and 
sale  of  the  mortgaged  premises,  and  to  be  paid  out  of  the  proceeds 
of  sale,  first,  the  amount  due  on  the  first  mortgage  for  $3,500;  sec- 
ondly, the  amount  of  the  unpaid  consideration  money  intended  to 
be  secured  by  the  mortgage  to  Mrs.  Libby,  with  the  interest  there- 
on ;  and' thirdly,  her  costs  of  suit.  Out  of  the  residue,  Clark,  Dodge^ 
&  Co.,  are  entitled  to  be  paid  the  amount  due  on  the  mortgage  to 
them;  and  the  residue,  if  any,  must  be  paid  to  Reuben  Ross,  junior. 


BRISTOL,  et  al  v.  SKERRY,  et  al. 

Chancery.    64  Eq.,  624;  54  Atl.,  135. 

Bill  by  Anna  C.  Bristol  and  Samuel  A.  Bristol  against  Amory  T. 
Skerry  and  others.  ^ 

Demurrer  to  bill  sustained. 

Grey,  V.  C.  The  bill  in  this  case  is  filed  by  Anna  C.  Bristol  and 
Samuel  A.,  her  husband,  alleging  that  Anna  is  the  sole  owner  in  fee 
simple  of  a  farm  in  Hunterdon  County.  The  bill  charges  that  the 
defendants,  by  increasing  the  height  of  their  milldam,  have  caused 
the  natural  flow  of  a  river  to  be  checked,  and  the  waters  thereof  to 
flow  back  upon  the  lands  of  the  complainant  wife,  to  the  continuous 
and  permanent  injury  to  her  lands.  The  defendants  demur  to  the  bill 
because  the  husband,  Samuel  A.  Bristol,  is  made  a  party  complain- 
ant, when  it  does  not  appear  anywhere  in  the  bill  that  he  has  any 
interest  in  the  matters  in  dispute.  This  is  the  sole  ground  upon 
which  the  demurrer  was  argued. 
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Before  the  passage  of  the  married  woman's  act  of  1852,  a  mar- 
ried woman  might  have  been  interested  in  lands  in  two  different 
ways :  She  might  have  had  the  legal  title  to  lands  come  to  her  by 
deed,  devise,  or  descent.  In  land  of  which  his  wife  became  so  seised 
of  an  estate  of  inheritance,  the  husband  was  instantly  vested  of  an 
estate  by  the  curtesy  initiate.  The  wife's  property  became  liable  to 
be  taken  for  the  payment  of  the  husband's  debts,  and  also  to  his 
disposition,  for  he  could  convey  his  wife's  lands,  at  least,  during  the 
coverture,  and  in  case  a  child  was  born,  and  the  husband  survived 
the  wife,  during  his  life.  The  obvious  inequity  of  this  situation  led 
to  the  creation  of  a  peculiar  equitable  interest  for  the  protection  of 
the  wife  from  the  distresses  occasioned  by  the  rigid  rules  of  the 
'  common  law.  This  was  the  other  way  in  which  a  wife  might,  before 
the  act  of  1852.  have  an  interest  in  lands.  This  interest  originated 
by  marriage  settlement,  by  deed,  or  by  devise,  creating  a  trust  for 
the  wife's  separate  use.  with  powers  enabling  her  to  deal  with  the 
property.  She  was  deemed  to  be,  with  respect  of  such  property, 
a  feme  sole.  Her  interest  in  the  lands  so  set  apart  for  her  benefit 
was  called  her  "separate  estate."  Her  action  in  protection  of  such 
property,  or  attacks  upon  it  by  others,  was  within  the  cognizance 
of  the  equity  courts.  TuUett  v.  Armstrong,  i  Beav.,  21.  A  caustic 
review  of  the  origin  and  growth  of  this  separate  estate  of  the  wife, 
from  the  point  of  view  of  a  common-law  jurist,  may  be  found  in 
the  opinion  of  Chief  Justice  Beasley.  speaking  for  the  Court  of  Er- 
rors and  Appeals,  in  the  case  of  Perkins  v.  Elliott,  23  N.  J.  Eq.,  527. 

While  this  was  the  state  of  the  law,  a  husband  who  might  have 
had  an  estate  by  the  curtesy  initiate  in  lands  wherein  his  wife  held 
title  was  held  to  be  a  necessary  party  to  any  bill  filed  respecting 
those  lands.  The  mode  of  procedure  then  was  that  the  wife,  when 
seeking  to  protect  her  separate  property,  sued  by  her  next  friend; 
making  her  husband  a  party  defendant,  in  order  that  he  might  con- 
test, if  he  wished,  her  claim  that  the  property  in  question  was  in 
fact  her  separate  property,  and  show  her  claim  to  be  incompatible 
with  his  marital  rights,  for  she  might  have  held  the  title,  and  the 
husband  would  then  have  had  a  curtesy.  Story,  Eq.,  PI.  sec.  63; 
Sigel  V.  Phelps,  7  Sim.,  239 ;  Wake  v.  Parker,  2  Keen,  59.  Though 
Sir  John  Leach,  in  Smyth  v.  Myers,  3  Madd.  475,  in  a  suit  where  a 
wife  had  a  separate  estate,  and  sued,  naming  her  husband  as  next 
friend,  granted  a  motion  made  by  the  plaintiff  to  strike  out  the 
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name  of  a  husband  as  next  friend,  and  make  him  a  coplaintiff,  de- 
claring^ that,  althoug^h  the  wife's  claim  to  separate  property  was 
against  jus  mariti,  yet  the  husband,  by  joining  as  coplaintiff,  would 
admit  the  statement  in  the  bill  that  the  property  in  question  was 
the  separate  property  of  the  wife,  and  that  this  would  answer  all  the 
purpose  of  making  him  a  defendant.  Under  the  earlier  cases  a  bill 
filed  by  husband  and  wife  as  co-complainants  was  held  to  be  the 
suit  of  the  husband  alone,  and  the  wife  was  not  bound  by  any  of  the 
allegations  in  such  a  bill  in  any  future  litigation.  See.  in  Johnson 
V.  Vail  (1862)  14  N.  J.  Eq.,  426,  and  cases  there  cited,  an  interest- 
ing discussion  of  the  subject  by  Chancellor  Green.  In  1852  the 
married  woman's  act  destroyed  the  common-law  estate  of  tenancy 
by  the  curtesy  initiate.  Porch  v.  Fries  (1867)  18  N.  J.  Eq.,  208. 
But  as  it  gave  the  wife  no  power  to  dispose  of  her  lands  without 
the  husband's  joining  in  her  de^d,  the  husband's  estate  by  the  cur- 
testy  might  still  arise,  upon  her  death  seised  of  an  estate  of  inheri- 
tance ;  a  child  having  been  bom  of  the  marriage.  Id.,  209 ;  Naylor 
V.  Field  ( 1861 )  29  N.  J.  Law,  292.  Since  the  passage  of  the  mar- 
ried woman's  act  of  1852,  making  lands,  the  legal  title  to  which 
stands  in  the  wife's  name,  free  from  the  husband's  control  or  debts, 
such  property  has  also  come  to  be  designated  the  "separate  estate" 
of  the  wife.  Although  the  married  woman's  act  of  1852  destroyed 
the  husband's  estate  by  the  curtesy  initiate  in  lands  wherein  his 
wife  held  title,  he  yet  has  control  over  her  disposition  of  thost 
lands,  for  she  has  no  power  to  convey  them  unless  he  joins  in  her 
deed ;  and  he  still  has  a  possibility  that  a  child  may  be  bom  of  the 
marriage,  and  that  he  may  survive  his  wife,  and  thus  become  seised 
of  an  estate  by  the  curtesy  complete.  Since  the  passage  of  that  act 
the  husband  has  been  declared  to  be  a  necesasry  party  to  a  suit  be- 
gun by  a  wife,  through  a  next  friend,  for  her  separate  estate.  Ob- 
jjection  was  made  to  the  nonjoinder  of  the  husband,  and  it  was  de- 
clared to  be  well  taken.  Tunnard  v.  Tittell  ( 1872)  23  N.  J.  Eq.,  269, 
following  Johnson  v.  Vail,  ubi  supra,  holding  that  the  husband  is  a 
necessary  defendant.  The  husband's  interest  even  in  the  distinctly 
separate  estate  of  the  wife  was  in  these  cases  held  to  be  sufficient  to 
make  the  wife's  suit  defective  unless  he  was  made  a  party  defend- 
ant. In  Johnson  v.  Vail  the  husband  appeared  as  next  friend  of  the 
wife,  but  was  not  joined  as  a  party  in  the  bill,  either  as  complain- 
ant or  defendant.  This  case  was  presented  on  an  order  to  show  cause 
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why  an  injunction  should  not  issue,  etc.    It  was  held  that,  although 
the  husband  was  a  necessary  party,  it  would  be  a  misjoinder  to 
make  him  a  plaintiff,  and  that  he  must  therefore  be  made  a  defend- 
ant.   In  Barrett  v.  Doujrhty  (1874)  25  N.  J.  Eq.,  379,  the  bill  was 
filed  by  husband  and  wife  as  co-complainants.     A  demurrer  ore 
tenus  because  of  the  misjoinder  of  the  husband  as  complainant  was^ 
allowed,  and  it  was  ordered  that  he  be  made  a  defendant.    In  1  an- 
tum  V.  Coleman  (1875)  26  N.  J.  Eq.,  131,  to  a  bill  filed  by  a  wife, 
a  plea  setting  up  the  coverture,  and  the  nonjoinder  of  the  husband 
as  complainant,  was  held  to  be  bad,  because  he  was  neither  a  nec- 
essary nor  a  proper  party  complainant  with  her.    In  Paulison  v.  Van 
Iderstine  (1877)  28  N.  J.  Eq.,  310.  a  bill  by  husband  and  wife  as 
co-complainants,  filed  in  respect  to  the  wife's  separate  estate,  was 
held  to  be  a  misjoinder. 

The  uniform  course  of  decision  up  to  the  year  1877,  in  cases  such 
as  that  presently  under  consideration,  declares  that  the  husband  was 
a  necessary  party,  but  that  it  was  a  misjoinder  to  make  him  a  co- 
complainant  with  his  wife.    He  must  be  made  a  defendant.    While 
this  was  the  state  of  the  law,  the  revision  of  the  married  woman's 
act  (Revision  1877,  p.  638,  §11,  now  2  Gen.  St.,  p.  2014,  §11)  was 
enacted.    This  statute  enables  a  married  woman  to  maintain  an  ac- 
tion in  her  own  name,  without  joining  her  husband  therein,  for  the 
recovery  of  all  damages  done  to  her  separate  property,  and  gives 
her  the  same  remedy  for  the  protection  of  such  property  as  if  she 
were  an  unmarried  woman,  and  declares  that  in  any  proceedings  it 
should  be  sufficient  to  allege  such  property  to  be  her  property.  Since 
this  statute,  it  has  been  held  that  the  husband  is  not  a  necessary 
party  to  a  suit  brought  by  a  wife  to  protect  her  property,  and  de- 
murrers to  bills  of  complaint  filed  by  the  wife  because  of  the  non- 
joinder of  her  husband  as  a  party  in  such  suits  have  been  over- 
ruled. Castner  v.  Sliker  (1887)  43  N.  J.  Eq.,  9,  10  Atl,  493;  Young 
V.  Young  (1889)  45  N.  J.  Eq.,  41,  16  Atl.,  921.    The  reasons  for 
holding  the  association  of  the  husband  with  the  wife  as  co-com- 
plainant to  be  a  misjoinder  have  been  somewhat  shaken  by  the  ef- 
fect of  the  statute  of  1852,  which  destroyed  the  husband's  estate  by 
the  curtesy  initiate  in  lands  to  which  the  wife  held  title,  and  thus 
left  him  less  ground  of  dispute  with  his  wife  as  to  whether  the  lands 
affected  by  her  suit  were  in  fact  her  separate  property,  held  in  trust 
for  her,  or  lands  to  which  she  held  title.    The  cases  of  Johnson  v. 
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Vail,  Barrett  v.  Doughty,  and  Paulison  v.  Van  Iderstine,  ubi  supra, 
decided  after  the  act  of  1852,  however,  all  hold  that  it  is  a  mis- 
joinder to  associate  the  husband  as  co-complainant  with  the  wife  in 
a  suit  to  protect  lands  owned  by  her.'  The  grant  of  power  to  the 
wife  to  sue  alone,  without  joining  her  husband  in  her  suit,  given  by 
section  11  of  the  Revision  of  1877  (now  2  Gen.  St.,  p.  2014,  §11), 
if  acted  upon  by  the  wife  by  suing  alone,  would  seem  to  relieve  the 
procedure  from  the  presumption  above  referred  to,  which  held  a 
suit  brought  by  husband  and  wife  to  be  the  suit  of  the  husban4 
only,  and  not  binding  on  the  wife.  The  power  given  to  the  wife  bjr 
section  1 1  is.  however,  a  mere  enabling  act.  She  is  empowered,  but 
not  required,  to  sue  in  her  own  name,  without  making  her  husband 
a  party.  If  she  sues  without  him.  she  may  do  so  in  her  own  name, 
as  sole  complainant,  under  the  power  given  her  by  section  11.  If 
she  desires  to  make  him  a  party,  she  must  follow  the  practice  *es- 
tablished  by  the  modes  of  procedure  in  such  cases  before  the  enact- 
ment of  section  11,  and  sue  by  her  next  friend,  making  her  husband 
a  party  defendant. 

It  is  claimed  by  the  demurrant  that  the  husband  has  no  interest 
in  the  subject-matter  of  the  suit,  and  that  he  cannot  properly  be  a 
party  to  it.    This  view  cannot  be  accepted.    The  statutes  of  1852^ 
and  1877  did  not  deprive  the  husband  of  all  interest  in  his  wife's 
property.    They  secured  its  enjoyment  to  her,  and  enabled  her  to 
sue  as  a  feme  sole  to  protect  it ;  but  he  still  has  an  equity  which  this 
court  will  recognize,  and  which  makes  him,  though  not  a  necessary, 
yet  a  proper,  party  to  his  wife's  suit.    He  still  has  power  to  prevent 
his  wife  from  conveying  her  lands,  for  her  deed  made  without  his 
joining  in  making  it  is  a  nullity.    If  a  child  be  bom  during  the  cov- 
erture, and  he  survives  his  wife,  he  will  yet  take  in  them  an  estate 
by  the  curtesy  complete.    If  his  wife  suceeeds  in  this  suit,  the  per- 
manent value  of  her  lands,  and  consequently  of  the  husband's  possi^ 
ble  interest,  will  be  increased.    If  she  fails,  the  value  of  the  hus- 
band's equity  may  be  lessened.    Equity  has  recognized  his  interest 
as  worthy  of  its  protection.    In  Speakman  v.  Tatem,  48  N.  J.  Eq., 
136,  21  Atl..  466  (affirmed  on  appeal),  a  husband  had  joined  a  wife 
in  conveying  her  lands  to  a  trustee.     His  marital  right  in  her  real 
estate  thus  conveyed  was  held  to  form  a  sufficient  consideration  for 
a  postnuptial  settlement  by  which  an  interest  was  secured  to  the 
husband,  and  his  rights  under  that  settlement  were  enforced.    The 
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practice  since  the  married  woman's  act  of  1852  seems  to  be  estab- 
lished, that,  in  a  suit  for  the  protection  of  a  married  woman's  prop- 
erty, her  husband  should  not  be  joined  with  her  as  co-complainant 
Johnson  v.  Vail,  and  cases  above  cited.  The  husband  is  not  a  neces- 
sary party  to  such  a  suit,  since  the  Revision  of  1877,  but  is  a  prop- 
er party  defendant,  by  reason  of  his  interest  in  the  subject-matter 
of  the  suit. 

The  demurrer  must  therefore  be  sustained  on  the  ^ound  of  the 
misjoinder  of  the  husband  as  co-complainant  with  his  wife,  with 
costs  to  the  defendant,  and  leave  to  the  complainant  wife  to  amend 
by  striking:  out  the  name  of  the  husband  as  complainant.  If  she 
wishes  to  make  her  husband  a  party,  it  must  be  as  a  defendant,  stnd 
in  such  case  her  suit  must  be  in  the  name  of  her  next  friend  as  com- 
plainant. 


MAYER  V.  KANE  et  ux. 

Chancery.    69  Eq.,  733 ;  61  Atl.,  374. 

Suit  by  Charles  H.  Mayer  against  Samuel  Kane  and  wife.  .  De- 
cree advised. 

Tjiis  is  a  bill  filed  by  Charles  Mayer  ag:ainst  Samuel  Kane  and 
Sarah,  his  wife.  The  purpose  of  the  suit  is  to  have  declared  fraud- 
ulent and  void  two  certain  conveyances  of  real  estate  made  by  the 
husband  to  the  wife  through  an  intermediary.  These  conveyances 
took  place,  respectively,  on  the  3d  of  October,  .1903,  and  on  the  26th 
of  October,  1903.  The  complainant  is  a  judgment  creditor  of  Sam- 
uel Kane,  and  has  a  judgment  against  him  for  four  hundred  odd 
dollars,  which  was  obtained  in  1904,  and  under  which  an  execution 
was  issued  and  levied  upon  the  premises  in  question.  Heard  on 
bill,  answer,  and  proofs  in  open  court. 

Garrison,  V.  C.  (after  stating  the  facts).  In  1869  Samuel  Kane 
was  married  to  Sarah  Muller.  She  had  been  a  servant  up  to  the 
time  of  her  marriage,  and  had  accumulated  some  money,  and  had 
in  the  neighborhood  of  $1,000  in  a  savings  bank  in  the  city  of  New 
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York.  He  was  a  driver,  in  receipt  of  $14  a  week  wa^es.  They 
lived  in  New  York  City  for  four  years  after  their  marriage.  Be- 
ginning with  the  end  of  the  first  year,  there  was  a  boarder  in  the 
family,  and  the  wife  received  the  money  from  this  boarder.  In  1873 
they  learned  of  a  piece  of  property  (No.  loi  Stuyvesant  Avenue, 
Jersey  City)  which  was  for  sale,  and  they  came  here  to  inspect  it. 
Subsequently  a  bargain  was  made  by  which  the  property  was  to  be 
acquired  for  $2,300,  of  which  $1,200  was  represented  by  an  exist- 
ing mortgage,  which  was  assumed,  $300  by  a  second  mortgage,  and 
the  balance,  $800,  was  paid  in  cash.  The  wife  gave  to  the  husband 
this  $800,  and  he  had  the  property  conveyed  to  himself,  thereby  as- 
suming the  existing  mortgage  of  $1,200;  and  he  gave  a  $300  pur- 
chase money  mortgage,  due  in  one  year.  Both  the  husband  and  wife 
testified  that  the  property  was  bought  for  the  wife,  and  that  she 
was  led  to  believe  that  the  title  was  in  her  name.  She  can  neither 
read  nor  write,  and  is  dense.  They  moved  into  the  house,  and  she 
continued  to  take  boarders ;  and  her  testimony  and  that  of  'her  hus- 
band is  that  she  gave  to  him,  from  moneys  other  than  those  that  he 
gave  her  from  his  wages,  $300,  with  which  he  paid  oflF  the  $300 
purchase  money  mortgage.  Each  of  them  was  an  owner  of  10 
shares  of  stock  in  a  building  association  in  Jersey  City.  The  ori- 
ginal $1,200  mortgagee  desiring  his  money,  the  husband  pledged  his 
stock  with  the  building  association;  and  he  and  his  wife  gave  a 
■mortgage  to  the  building  association  for  $1,400,  and  took  this  mon- 
ey and  paid  oflF  the  mortgage.  Whether  the  whole  of  it  was  taken 
for  this  purpose — that  is  to  say.  whether  there  was  interest  accum- 
ulated on  the  mortgage  to  the  extent  of  $200 — does  not  appear.  The 
husband  went  on  paying  off  the  shares  in  the  building  association, 
and  when  they  were  paid  off  the  mortgage  was  canceled.  The  wife 
testifies  that  she  repaid  $1,000  to  the  husband  on  account  of  this 
money.  Her  testimony  concerning  this  is  very  indefinite.  She  was 
under  the  impression,  she  said,  that  this  mortgage  was  $1,000.  and 
she  testified  that  the  mortgagee  wanted  the  money,  and  her  husband 
raised  it  and  paid  it  off,  and  she  paid  it  back  to  the  husband  in  in- 
stallments ;  but.  upon  inquiry  a^  to  the  method  and  manner  and  fact 
of  this  repayment,  her  answers  were  very  unsatisfactory,  and. I  am 
not  inclined  to  believe  that  she  did  repay  this  money.  The  wife  al- 
ways collected  and  kept  the  rents  from  this  property  when  the  same 
was  rented ;  that  is  to  say,  when  they  themselves  were  not  living  in 
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it.  She  and  her  husband  each  testify  that  she  always  paid  the  tax- 
es, or.  rather,  that  she  f^ve  him  the  money  to  pay  the  taxes,  li 
appears  that  he  did  not  pay  the  taxes,  and  that  the  property  was  ad- 
vertised to  be  sold  under  the  Martin  act,  and  that  she  borrowed 
$700  on  her  shares  from  the  building:  association,  and  paid  the  tax- 
es with  this  money.  When  her  building  association  shares  matured 
she  took  the  balance,  $1,300,  and  expended  it  upon  repairs  upon  this- 
property,  and,  I  understand,  also  upon  the  property  next  hereafter 
to  be  mentioned.  This  other  property  was  acquired  in  1887.  The 
testimony  is  that  the  purchase  price  was  $2,200.  The  fact  is  that 
$400  was  paid  in  cash,  and  $1,800  was  represented  by  an  existing 
mortgage.  This  $400.  the  defendants  say,  was  made  up  of  $160 
that  the  wife  had  received  from  an  insurance  company  upon  a  pol- 
icy held  upon  the  life  of  her  aunt.  $100  was  money  that  the  wife 
borrowed  from  some  stranger,  and  $140  was  her^  savings  out  of 
moneys  from  boarders  and  rent,  over  and  above  the  weekly  money 
given  her  by  her  husband  to  pay  household  expenses.  The  testi- 
mony of  the  defendants  is  that  the  wife  paid  all  the  repairs  and  all 
the  taxes  that  were  ever  paid  upon  these  properties.  Some  time  in 
September  or  October,  1903,  the  defendants  were  desirous  of  bor- 
rowing $1,600  upon  the  property  loi  Stuyvesant  Street,  which  was, 
as  we  have  seen,  now  clear  of  all  inciunbrance.  The  wife  testifies 
that  she  wanted  some  little  money,  but  this  is  discredited  by  the 
fact  that  she  did  not  get  any,  and  that  the  husband  testified  that  he 
took  all  the  money  to  pay  his  debts  with.  However  this  may  be.  it 
is  a  fact  that  by  a  mortgage  acknowledged  on  the  23d  of  October, 
1903,  made  to  the  New  Jersey  Title,  Guarantee  &  Trust  Company, 
the  company  advanced  $1,600  in  a  check  which  was  made  out  to* 
Mrs.  Kane,  and  which  she  turned  over  to  her  husband,  and  which 
he  had  cashed,  and  the  proceeds  of  which  he  paid  to  his  creditors. 
It  was  during  the  negotiations  for  this  mortgage  that  the  wife  says 
she  for  the  first  time  learned  that  the  title  to  either  of  these  prop- 
erties was  not  in  her  name,  and  it  was  because  of  the  knowkdge  thus 
gained  that  she  insisted  upon  her  husband  transferring  the  titles  tO' 
her. 

The  insistment  of  the  defendants  is  that  Mrs.  Kane  advanced  the- 
money  to  her  husband  to  make  each  of  the  purchases,  and  that  there- 
was  a  resulting  trust  to  her  in  each  instance,  and  that  when  the  le- 
gal title  was  conveyed  to  her  there  was  a  joinder  of  the  legal  and 
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equitable  estates  in  her,  and  that  such  estates  were  not  subject  at 
any  time  to  the  creditors  of  her  husband.  The  contentions  of  the 
complainant  are  that  there  was  no  resulting  trust,  and  that  the  prop- 
erties were  the  husband's,  and  that,  if  the  wife  has  any  right  at  all, 
it  is  for  the  amount  of  money  of  hers  that  she  put  into  the  property ; 
and  this  amount,  they  contend,  is  only  the  first  payment  of  $800 
with  respect  to  the  first  property,  and  is  only  $260  (that  is,  the  in- 
surance money  and  the  borrowed  money)  put  into  the  second  prop- 
erty. They  contend  that  since  she  permitted  her  husband  to  have 
this  title  in  his  own  name,  and  thus  apparently  to  be  the  owner 
thereof,  she  is  estopped  to  deny,  as  against  them,  that  he  was  the 
owner. 

The  case  is  not  without  difficulty.  I  find  that,  in  the  main,  the 
wife  truthfully  stated  the  circumstances.  In  only  one  particular  do 
I  find  that  she  was  untruthful.  I  am  not  satisfied,  as  I  before  stated, 
that  she  was  paid  oflF,  out  of  her  own  moneys,  the  mortgage  of 
$1,200  that  rested  upon  the  first  property  at  the  time  they  bought 
it.  I  find  that  she  believed  that  her  husband  had  purchased  the 
properties  in  her  name,  and  that  she  did  not  learn  until  October  of 
1903  that  they  were  not  in  her  name.  There  is  not,  therefore,  pres- 
ent in  this  case  the  element  of  participation  on  the  part  of  the  wife 
which  causes  the  application  of  the  principle  illustrated  in  the  cases 
cited  in  the  case  of  Mertens  v.  Schlemme,  59  Atl.,  808  (N.  J-  Ch., 
Garrison,  V.  C. ;  1905).  These  cases  all  rest  upon  a  finding  of  fact 
that  the  wife  permitted  her  property  to  stand  in  the  name  of  her 
husband,  and  by  that  fact  is  estopped  to  deny,  as  against  his  credi- 
tors who  trusted  him  upon  the  faith  of  his  apparefit  ownership,  that 
he  was  the  owner. 

Since  there  is  no  occasion  to  apply  the  doctrine  of  estoppel  to  the 
wife  in  this  suit,  then  the  equities  of  the  creditors  of  the  husband 
and  the  equities  of  the  wife  must  be  adjusted  with  respect  to  each 
other.  Each  of  these  is  entitled  to  an  equity.  In  view  of  the  deci- 
sions, I  think  that  the  equities  of  each  are  as  follows :  The  wife  is 
entitled  to  have,  in  her  favor,  a  resulting  trust  in  the  property  jto  the 
extent  of  her  contribution  towards  the  purchase  price  thereof,  and 
also  to  the  extent  that  her  own  money  has  been  used  in  keeping 
down  incumbrances  and  in  improvements  and  repairs  over  and 
above  her  proportion  thereof.  In  other  words,  I  find  that  the  dis- 
position of  our  courts  is  to  treat  a  husband  and  wife,  situated  as 
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these  are,  as  owners  in  common,  each  holding  an  interest  in  the 
property  in  proportion  to  the  amount  of  purchase  price  advanced  by 
each,  and,  further,  that  where  a  wife's  separate  estate  is  contrib- 
uted towards  the  improvement  of  such  property,  and  no  estoppel  is 
effected,  she  is  also  entitled,  as  against  the  husband  and  his  credit- 
ors, to  a  lien  for  repayment  of  such  sums.  The  equity  of  the  cred- 
itor is  to  have  a  lien  upon  whatever  interest  the  husband  has  in  the 
property.  This  is  the  result  of  the  general  principle  that  a  wife 
whose  money  is  used  by  a  husband  in  the  purchase  of  real  estate 
has  a  resulting  trust  therein,  for  which  no  citation  is  necessary,  ana 
of  the  principle  laid  down  in  the  case  of  Wheeler  &  Wilson  Mfg. 
Co.  V.  Litwin  (Ct.  of  Errors,  1898)  57  N.  J.  Eq.,  660,  43  Atl.,  1098, 
and  in  Adoue  v.  Spencer  (Ct.  of  Errors,  1900),  62  N.  J.  Eq.,  782,  49 
Atl.,  10,  56  L.  R.  A.  817,  90  Am.  St.  Rep.  484.  The  rights  of  the 
creditors  are  commensurate  with  the  rights  of  the  husband. 

The  application  of  these  principles  to  the  case  in  hand  results  as 
follows : 

Respecting  loi  Stuyvesant  Avenue :  The  wife  paid  all  of  the  cash 
consideration  that  was  paid  at  the  time  of  the  purchase,  namely, 
$800.  There  was  given  at  that  time  by  the  husband  a  purchase- 
money  mortgage  for  $300,  and  in  the  deed  which  he  accepted,  and 
which  ran  to  him,  he  assumed  the  payment  of  a  $1,200  mortgage 
then  on  the  property.  Since  the  wife  had  no  separate  source  of  in- 
come during  the  year  elapsing  between  the  time  of  the  purchase 
and  the*  time  of  the  payment  of  the  $300  mortgage,  I  hold  that  this 
payment  must  inure  to  the  benefit  of  the  husband.  My  reasons  for 
this  are  that,  while  the  wife  may  have  had  the  money  in  hand  as  the 
income  from  boarders  or  otherwise,  she  did  not  acquire  it  in  any 
business  carried  on  separately  from  her  husband,  and  hence  cannot 
claim  that  her  husband  took  her  money,  and  owes  her  therefor.  Clin- 
ton Mfg.  Co.  V.  Hummell,  25  N.  J.  Eq.,  45  (Runyon  Ch.,  1874). 
This  results  in  finding  that  the  wife's  interest  in  loi  Stuyvesant 
Avenue  is  800/230,  and  the  husband's  is  1500/2300.  From  the  time 
of  the  purchase  to  date,  the  testimony  shows  that  the  wife  has  col- 
lected all  of  the  rents,  and  has  also  paid  all  of  the  taxes  that  have 
been  paid.  With  respect  to  these,  I  find  that  equity  requires  that 
she  should  be  charged  with  all  of  the  rents,  and  credited  with 
800/2300  thereof,  and  should  be  credited  with  all  of  the  taxes  paid 
by  her.  and  charged  with  800/2300  thereof.     With  respect,  to  the 
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amounts  paid  for  repairs,  I  find  that  the  wife  should  be  credited 
with  the  whole  of  such  amounts  so  paid  by  her,  and  charged  with 
800/2300  thereof.  The  contribution  by  the  husband  to  this  property 
(i.e.,  loi  Stuyvesant  Avenue)  consisted  in  the  making  of  the  mort- 
gage for  $300,  and  the  assumption  of  that  for  $1,200,  and  thus  origi- 
nally his  interest  was  wholly  inctunbered.  This  situation  is  not 
changed  in  this  suit  by  the  paying  off  of  these  mortgages  by  the  hus- 
band, because  he  subsequently  obtained  the  whole  amount,  together 
with  $100  more,  for  his  own  purposes,  when  he  obtained  the  cash 
from  the  $1,600  mortgage  now  upon  the  property.  There  must  be  a 
reference  to  a  master  to  ascertain  and  report  with  respecet  to  the  ex- 
penditures by  the  wife  for  taxes  and  repairs,  and  the  receipt  by  her 
of  rents.  These  will  be  apportioned  as  hereinbefore  stated.  The 
respective  interests  of  the  husband  and  wife  will  then  be  found  and 
declared,  and  the  complainant  will  be  entitled  to  a  lien  on  the  hus- 
band's interest  in  the  property. 

With  respect  to  the  second  property,  91  and  93  Stuyvesant  Ave- 
nue, I  find  that  the  wife  advanced  $400,  and  the  husband  ^ve  a 
purchase-money  mortgage,  dated  August  23,  1887,  for  $1,800,  so 
that  the  respective  interests  in  this  property  are  400/2200  for  the 
wife,  and  1800/2200  for  the  husband.  The  receipts  of  rent  by  the 
wife  from  this  property,  and  her  expenditures  thereon  for  taxes 
and  repairs,  will  be  apportioned  in  the  above-stated  proportions,  in 
a  similar  manner  to  that  provided  with  respect  to  the  first  property 
purchased. 

I  will  advise  a  decree  in  accordance  with  these  views ;  the  decree 
to  be  settled  on  notice. 
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CHAPTER  V. 

The  Right  of  the  Wife  to  Contract. 

PERKINS  V.  ELLIOTT. 

Court  of  Errors  and  Appeals.    23  Eq.,  526. 

The  Chief  Justice  [Mercer  Beasley].  The  bill  in  this  case  al- 
leges that  the  female  defendant,  Louisa  Elliott,  is  seized  and  pos- 
sessed of  certain  real  and  personal  estate  for  her  separate  use,  by 
force  of  the  statute  of  this  state  for  the  better  securing:  the  property 
of  married  women,  and  that  having  such  property  she,  in  conjunc- 
tion with  her  husband,  made  a  joint  and  several  promissory  note, 
containing  an  express  provision  that  it  should  be  a  charge  upon  the 
separate  estate  of  the  feme.  The  purpose  of  this  action  is  to  enforce 
this  provision,  and  charge  the  money  due  upon  this  note  upon  the 
separate  estate  of  the  wife.  This  the  Chancellor  refused  to  do, 
holding,  that  a  married  woman  invested  with  the  property  and  in- 
terest created  by  th^  act  just  referred  to.  could  not,  by  her  simple 
contract  in  writing,  bind  herself  as  surety  for  another  so  that  a 
court  of  equity  would  enforce  such  obligation  against  her,  even 
though  the  intention  to  bind  her  separate  estate  was  clear,  and  was 
expressed  in  the  instrument  executed  by  her.  The  precise  point  of 
this  decision  is  new  to  the  jurisprudence  of  this  state,  and  is  a  ques- 
tion of  considerable  moment. 

[The  Chief  Justice  then  reviewed  the  history  of  the  rise  of  the 
married  woman's  separate  estate  and  the  English  cases  with  refer- 
ence to  the  nature  and  extent  of  her  authority  over  it,  and  then  pro- 
ceeded as  follows:] 

I  have  thus  briefly  treated  the  commencement  and  gradual  devel- 
opment of  this  doctrine,  and  have  endeavored  to  show  that  it  has 
been  created  and  fashioned  into  its  present  form  by  courts  of 
equity;  that  the  word,  at  every  step,  has  been  attended  with  diffi- 
culty ;  that  each  new  application  of  its  cardinal  principles  presented 
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a  vexed  question;  that  judicial  opinions,  in  many  important  par- 
ticulars, have  been  vague  and  oftentimes  discordant,  and  that  the 
English  system,  thus  formed,  has  not  been  received,  without  many 
qualifications,  by  the  courts  of  this  country.  In  this  review,  the 
object  has  been  to  justify  the  position  taken  at  the  commencement 
of  this  opinion,  that  on  this  occasion  we  are  not  bound  by  prece- 
dents, but  are  altogether  free  to  adopt  such  a  rule  as  we  may  deem, 
on  principles  of  equity,  the  true  ones  to  the  facts  of  the  case. 

The  proposition  is  this :  Shall  a  court  of  equity  enforce  against 
the  separate  property  of  a  married  woman  a  contract  of  suretyship 
made  by  her,  from  moral  considerations  ?  It  seems  to  me,  that  for 
this  court  to  execute  such  an  agreement  would  be  to  apply  the  prin- 
ciple that  a  feme  covert  Is  to  be  regarded  in  equity  as  discovert  with 
respect  to  her  separate  estate,  and  with  respect  to  contract  relating 
to  it,  with  an  unwise  latitude.  The  concession  to  a  feme  of  a  capa- 
city to  hold  a  separate  estate,  in  an  absolute  form,  necessarily  car- 
ries with  it  all  the  powers  which  are  requisite  to  the  enjojrment  and 
disposition  of  such  property.  As  owner,  she  can  sell  it,  or  encum- 
ber it,  or  transfer  it  even  as  a  gift.  Considering  her  as  the  separate 
proprietor,  these  capacities  are  comprehended  among  the  qualities 
of  the  estate,  with  the  title  to  which  she  is  invested.  So  it  may  also 
be  forcibly  insisted  that  her  general  engagements  will  be  charged  by 
equity  against  her  property,  the  argument  being  that  when  she  con- 
tracts a  debt  she  makes  use  of  her  separate  property,  and,  as  it  were, 
converts  it  by  anticipation,  pro  tanto,  into  money.  A  fem'e  covert, 
who  borrows  money,  necessarily  does  so  as  the  owner  of  a  separate 
estate,  for  she  can  bind  herself  in  no  other  capacity;  the  inference, 
therefore,  from  such  act,  certainly  is  not  forced  or  farfetched,  that 
her  intention  was  to  charge  her  property.  I  can,  therefore,  readily 
comprehend  how  the  English  doctrine  has  grown  up,  that  all  the 
debts  incurred  by  a  married  woman  for  her  own  benefit,  or  for  the 
benefit  of  her  estate,  should  be  imposed  on  her  individual  property, 
on  the  ground  of  a  manifest  design  to  create  such  an  encumbrance, 
and  because  it  is  one  of  the  modes  of  enjoying  property,  to  incur 
debts  on  the  credit  of  it.  But,  when  we  proceed  a  step  farther,  and 
come  to  an  agreement  to  stand  as  the  surety  of  another,  I  confess  I 
lose  sight  of  the  principle  on  which  the  general  system  should  rest. 
Such  obligations  have  nothing  to  do  with  the  separate  estate  of  the 
feme.  The  right  to  create  them  is  a  personal  right,  unconnected  with 
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the  ownership  of  goods  or  lands,  and  not  embraced  in  the  fullest  ex- 
ercise of  the  jus^disponendi.  Such  obligations  are  not,  in  any  sense,, 
necessary,  or  even  convenient,  to  the  enjoyment  of  her  property  by 
the  married  woman.  The  true  doctrine  seems  to  me  this :  That  to  the 
extent  that  the  feme  does  any  act  which  enables  her  to  use  or  enjoy 
her  separate  estate,  the  principles  of  equity  will  validate  such  act, 
but  beyond  this  limit  she  is  not  discovert,  and  cannot  bind  herself 
or  her  possessions. 

Nor  do  I  think  that  the  principle  which  would  remove  from  the 
present  case,  and  from  analogous  cases,  the  disability  of  the  married 
state,  would  be  a  wise  or  polite  regulation.  Few  women  have,  or 
are  likely  to  have,  business  habits  or  training.  From  their  habits  in 
life  they  are  necessarily  exposed  to  imposition.  They  must  rely 
mainly  upon  others  with  respect  to  the  legal  effect  of  their  acts.  To 
give  to  such  an  inexperienced  body  of  persons  the  right  to  endorse 
notes,  to  accept  bills,  and  to  become  surety  on  bonds  and  other  in- 
struments, under  the  urgency  of  their  husbands,  or  from  the  impor- 
tunities of  their  relatives  or  friends,  would  not  be  a  boon,  but  % 
calamity.  In  my  opinion  there  is  nothing  in  the  general  doctrines 
appertaining  to  the  subject,  that  should  compel  this  court  to  con- 
cede the  existence  of  the  power  in  question,  nor  is  there  any  con- 
sideration of  public  policy  which  seems  persuasive  of  such  a  conces- 
sion. I  agree,  therefore,  with  the  Chancellor,  as  to  the  general  prin- 
ciple, that  a  court  of  equity  will  not  effectuate  the  contract  of  a 
married  woman,  not  founded  on  a  valuable  consideration,  binding 
her  as  surety  for  another. 

I  have  reached  this  conclusion  without  drawing, any  of  my  rea- 
sons from  the  provisions  of  the  statute  of  this  state  for  the  better 
securing  the  property  of  the  married  women.  The  entire  effect  of 
that  act  is,  according  to  my  construction,  to  create  in  favor  of  the 
married  woman  that  kind  of  estate  which  would  result  if  these  same 
statutory  words  were  inserted  in  a  deed  or  a  will.  The  words  here 
used  are  technical,  having  long  been  in  use,  and  their  meaning  and 
legal  effect  have  been,  in  most  respects,  fully  established.  They 
should  have  the  same  force,  whether  found  in  a  private  instrument 
or  in  a  public  statute.  There  is  nothing  in  the  context  of  this  act  to 
modify  their  usual  and  recognized  signification.  The  purpose  of  the 
law  is  entirely  eflfectuated  by  putting  in  the  wife  that  title  to  her 
property  which  is  so  well  known  to  equity  under  the  designation  of 


Digitized  by 


Google 


Perkins  v,  Eiaiott  467 

her  separate  estate.  It  would  certainly  seem  to  be  greatly  incon- 
gruous to  have  two  rules  of  construction  appertaining  to  the  same 
language,  the  one  to  be  applied  to  estates  limited  by  settlement,  and 
the  other  to  estates  iarising,  by  force  of  the  same  terms,  under  the 
statutory  provision. 

But,  although  my  examination  of  this  subject  has  led  me,  with  re- 
spect to  the  general  principle  involved,  to  the  same  conclusion  as 
that  reached  by  the  Chancellor,  I  find  an.  ingredient  in  the  case 
which  has  a  controlling  effect,  and  which  appears  to  have  escaped 
attention. 

[The  Chief  Justice  thien  pointed  out  that  since  the  married  wo- 
man had  become  a  surety  for  the  debt  of  her  husband  for  the  pur- 
pose of  taking  up  a  mortgage  upon  his  property  in  which  she  had 
an  inchoate  dower  interest,  the  contract  of  suretyship  was  for  her 
benefit  and  would  for  that  reason  be  enforced  against  her  separate 
estate.  On  this  ground  he  voted  to  reverse  the  decree  and  give  to 
the  complainant  the  relief  prayed  for.] 

For  reversal — Beasi^ey,  C.  J.,  and  Bedi.^,  Ci^ement,  Dai^rimple, 
Depue,  Lathrop,  Ogden,  Scudder,  Wai.es,  and  Woodhull,  JJ. — 
10.    For  affirmance — none. 

In  Hopper  v.  Hopper,  21  Law,  541  (1848),  the  Court  said:  "As  a  gen- 
eral rule,  all  acts  of  a  married  woman  are  absolutely  void.  She  acts  solely 
luider  the  cover  or  protection  of  her  husband.  Her  acts,  her  admissions,  her 
contracts,  her  representations,  do  not,  as  a  general  rule,  bind  her,  or  affect 
her  property.  She  may  pass  her  estate  by  deed,  executed  and  acknowledged 
in  the  mode  designated  by  statute,  and  in  no  other  way.  A  deed  thus 
executed  and  acknowledged,  is  good  and  effectual  to  convey  her  interest  in 
the  land  thereby  intended  to  be  conveyed.  But  she  is  bound  by  no  covenant 
in  the  deed.  She  is  not  estopped  by  an  express  warranty.  As  to  her  it  is 
void — she  is  estopped  by  no  averment  or  recital  in  the  deed.  They  cannot 
be  offered  in  evidence  against  her.  It  is  even  doubtful,  whether  her  answer 
in  Chancery  under  oath,  made  during  coverture,  is  competent  evidence  against 
her,  in  an  action  after  her  husband  s  death. 

Now  the  grantor  is  not  permitted  to  allege  that  he  had  no  title,  in  con- 
tradiction to  his  own  deed,  because  it  is  said  a  grant  implies  a  warranty, 
or  more  strictly,  because  by  his  deed  the  grantor  professes  to  convey,  and 
thereby,  tacitly  avers,  that  he  held  an  estate  in  fee  simple,  but  no  such  aver- 
ment can  be  imputed  to  thp  wife. 

It  is  not  ordinarily  true,  in  point  of  fact,  that  she  either  avers,  or  pro- 
fesses, expressly  or  impliedly,  that  she  has  title  in  herself.  She  executes  -the 
deed  for  a  specific  purpose,  being  thereto  specially  authorised  by  the  statute. 
And  if  such  averment  could  be  imputed  to  her,  an  implied  undertaking  on 
her  part,  could  not  have  greater  efficacy  or  a  more  binding  force,  than  her 
express  recital  or  agreement.  A  deed,  therefore,  executed  by  husband  and 
wife,  either  with  or  without  warranty,  cannot  prevent  the  wife  or  those 
claiming  under  her  from  setting  up  a  title  adverse  to  the  deed,  or  from 
averring  that  no  title  passed  by  her  grant." 
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PEOPLE'S  NATIONAL  BAN|K  OF  NEW  BRUNSWICK  v. 

SCHEPFLIN. 

Supreme  Court.    73  Law,  29 ;  62  Atl.,  333. 

Action  by  the  People's  National  Bank  of  New  Brunswick,  N.  J., 
against  Louisa  Schepflin.  Judgment  for  plaintiff.  On  rule  against 
plaintiff  to  show  cause  why  a  new  trial  should  not  be  granted.  Rule 
absolute. 

Pitney,  J.  This  action  was  brought  to  recover  the  amount  due 
upon  a  promissory  note  dated  June  11,  1903,  payable  to  the  order 
of  the  plaintiff,  for  $3,866.57,  signed  by  the  defendant  and  her  hus- 
band, Christian  Schepflin,  who  died  before  the  commencement  of 
suit.  The  making  and  delivery  of  the  note  were  not  disputed.  The 
defense  was  that  it  was  made  without  consideration  moving  to  the 
defendant ;  that'at  the  time  of  the  making  thereof  she  was  a  married 
woman  and  gave  the  note  as  surety  for  her  husband ;  and  that  she 
neither  directly  nor  indirectly  obtained  any  money,  property,  or 
other  thing  of  value,  for  her  own  use  or  for  the  benefit  of  her  sep- 
arate estate,  on  the  faith  of  the  note.  Motions  for  nonsuit  and  foi 
direction  of  a  verdict  in  defendant's  favor  were  made  upon  grounds 
that  properly  raised  the  questions  presently  to  be  dealt  with.  These 
motions  were  overruled,  and  the  learned  trial  justice,  against  ob- 
jection, directed  a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  note.  A  new  trial  is  now  asked,  because  the  ver- 
dict is  contrary  to  the  evidence,  and  contrary  to  law,  and  because 
the  trial  justice  erred  in  refusing  defendant's  motions  and  in  direct- 
ing a  verdict  for  the  plaintiff. 

The  evidence  showed  that  the  note  in  suit  was  the  last  renewal 
of  a  series  of  notes  that  had  been  discounted  by  the  plaintiff  bank 
under  the  following  circumstances.  On  September  16,  1899,  Mrs. 
Schepflin  gave  to  her  husband  for  his  accommodation  her  promis- 
sory note  for  $2,500,  payable  4  months  after  date  at  plaintiff  bank. 
Whether  the  note  was  payable  to  her  own  order  and  by  her  in- 
dorsed before  delivery  to  her  husband,  or  whether  it  was  payable 
to  his  order,  does  not  clearly  appear,  and  in  our  view  makes  no 
difference.  The  note  was  given  for  the  purpose  of  enabling  the 
husband  to  procure  a  loan  from  the  bank  for  his  own  benefit.    He 
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endorsed  it,  and  presented  it  to  the  cashier  for  discount.  The  cash- 
ier testified  that  upon  bein^  applied  to  by  the  husband,  he  explained 
to  him  that  the  bank  could  not  loan  the  money  to  him.  but  would 
loan  it  to  Mrs.  Schepflin.  The  cashier  thereupon  filled  out  what  is 
called  in  the  case  a  "proceeds  check,"  handed  it  to  Mr.  Schepflin, 
and  told  him  that  if  he  would  ^et  the  check  sig^ned  by  his  wife  the 
bank  would  discount  the  note.  The  check  was  in  the  following 
form: 

$2,500.00  New  Brunswick,  N.  J., 

51.33  September  19,  1899. 


$2,448.67 

The  People's  National  Bank  pay 
to  the  order  of  Proceeds  of  Note 
twenty-four  hundred  forty-eight 
and  67/100  dollars. 
Mrs.  Schepflin  signed  this  check,  and  the  husband  turned  it  over 
to  the  bank  on  September  21st.  Whether  the  cashier  of  the  bank 
was  present  at  the  signing  of  the  check,  or  whether  the  husband 
alone  was  present  with  Mrs.  Schepflin  at  that  time,  was  in  dispute, 
but  in  our  view,  the  difference  is  immaterial.  Upon  the  presentation 
of  the  proceeds  check,  bearing  Mrs.  Schepflin's  signature,  to  the 
bank,  on  September  21st,  the  note  was  discounted,  and  the  amount 
of  the  note,  less  discount,  to  wit,  $2448.67,  was  placed  to  the  credit 
of  Mrs.  Schepflin's  name  upon  the  discount  book,  and  carried  into 
the  ledger  to  the  credit  of  her  name  under  the  heading  "Sundry  Ac- 
counts." At  the  same  time,  or  at  least  on  the  same  day,  and  as  a 
part  of  the  same  transaction,  the  account  in  her  name  was  debited 
with  precisely  the  same  sum  on  account  of  the  proceeds  check,  anil 
that  sum  was  carried  to  the  credit  of  her  husband,  and  thereby 
placed  subject  to  his  disbursement,  and  was  disbursed  and  used  by 
him.  On  January  5,  1900,  Mrs.  Schepflin  made  another  note  in  like 
form  for  the  further  sum  of  $2,500,  and  delivered  it  to  her  husband 
for  his  accommodation  and  benefit.  He  applied  to  the  bank  to  dis- 
count this  note,  and  again  was  met  with  a  refusal  unless  he  would 
first  procure  a  proceeds  check  from  his  wife.  A  check  was  there- 
upon filled  up  by  the  cashier  dated  January  4.  1900,  and  reading: 
"The  People's  National  Bank  pay  to  Proceeds  of  Note  twenty-four 
hundred   forty-eight   and   67/100   dollars,"   and   delivered   to    Mr. 
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Schepflin  in  order  that  the  wife's  si^ature  mig^ht  be  procured.  It 
was  procured,  the  check  was  returned  to  the  bank  on  January  6th. 
and  the  second  note  was  thereupon  discounted,  the  proceeds  thereof 
($2,448.67)  being  entered  as  in  the  former  instance  to  the  credit  of 
her  name  upon  the  discount  book  and  upon  the  ledg^er  of  **Sundry 
Accounts."  At  the  same  time  her  name  was  debited  upon  this  ledg- 
er with  the  like  amount  on  account  of  the  proceeds  check,  and  the 
amount  was  carried  over  to  the  credit  of  the  husband.  These  two 
notes  of  $2,500  each  were  renewed  from  time  to  time  thereafter  in 
whole  or  in  part^  the  successive  renewal  notes  being  signed  by  Mrs. 
Schepflin,  endorsed  by  her  husband,  and  delivered  to  the  bank.  On 
each  occasion  her  name  seems  to  have  been  credited  on  the  ledger 
with  the  proceeds  of  the  renewal  note  and  debited  at  the  same  time 
with  the  like  amount,  the  debits  being  represented  by  the  maturing 
notes,  although  these  did  not  alwkys  agree  in  amount  with  the  re- 
newals by  reason  of  the  fact  that  partial  payments  were  at  different 
times  made  by  the  husband.  This  series  of  discounts  and  renewals 
finally  eventuated  in  the  giving  of  the  note  in  suit,  which  represent- 
ed the  balance  at  that  time  due  to  the  bank. 

The  evidence  renders  it  clear  beyond  dispute  that  unless  Mrs. 
Schepflin  can  be  deemed  to  have  received  the  proceeds  of  the  ori- 
ginal discounts,  she  did  not,  either  at  the  time  of  the  making  of  the 
original  notes,  or  at  any  other  time,  receive  any  consideration  of 
value  for  her  own  use  or  for  the  benefit  of  her  separate  estate.  She 
had  no  other  banking  transactions  with  the  plaintiff,  kept  rto  funds 
on  deposit  there,  drew  none,  and  gave  no  checks  saving  the  "Pro- 
ceeds Checks''  above  mentioned.  Section  5  of  our  revised  married 
woman's  act  of  1874,  as  amended  in  1895  (P.  L.  1895,  p.  821 ;  Gen. 
St.  p.  2017),  declares  that  any  married  woman  shall  have  the  right 
to  bind  herself  by  contract  in  the  same  manner  and  to  the  same  ex- 
tent as  though  she  were  unmarried,  "provided,  that  nothing  herein 
shall  enable  such  married  woman  to  become  an  accommodation  in- 
dorser,  guarantor  or  surety,  nor  shall  she  be  liable  on  any  prom- 
ise to  pay  the  debt,  or  answer  for  the  default  or  liability  of  any 
other  person ;  provided,  further,  however,  that  if  on  faith  of  any  in- 
dorsement, contract  or  guaranty  or  suretyship,  promise  to  pay  the 
debt  or  answer  for  the  default  or  liability  of  any  other  person,  any 
married  woman  obtains,  directly  of  indirectly,  any  money,  property 
or  other  thing  of  value,  for  her  own  use,  or  for  the  use,  benefit  or 
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advantage  of  her  separate  estate,  she  shall  be  liable  thereon  as 
though  she  were  unmarried." 

Under  the  facts  of  the  present  case  the  second  proviso  has  no 
applicancy,  and  the  question  is  whether  the  note  in  suit  can  have 
legal  efficacy  in  view  of  the  first  proviso.  The  validity  of  the  note 
in  suit  manifestly  depends  upon  the  validity  of  the  original  notes 
for  $2,500  each,  dated  September  i6,»  1899,  and  January  6,  1900. 
If  Mrs.  Schepflin  did  not  in  a  legal  sense  receive  the  proceeds  of 
the  discount  of  those  notes  she  was  an  accommodation  maker.  Since 
the  notes  were  intended  to  be  and  were  in  fact  indorsed  by  the  hus- 
band she  was  his  surety  if  the  money  was  in  fact  borrowed  by  him 
from  the  bank.  In  Van  Deventer  v.  Van  Deventer,  46  N.  J.  Law, 
460,  464,  where  the  wife  was  joint  maker  with  the  husband  of  a 
note  given  to  secure  moneys  borrowed  by  him,  she  was  held  to  be 
a  surety.  If  it  had  not  been  in  contemplation  that  Mr.  Schepflin 
should  become  a  party  to  the  instnmient,  still  the  wife's  note  made 
to  secure  a  loan  advanced  to  him  would  be  a  promise  to  pay  his  debt. 
Contracts  of  suretyship  and  promises  to  pay  the  debt  of  another 
person  are  equally  within  the  ban  of  the  first  proviso  of  section  5  of 
the  married  woman's  act.  And  as  pointed  out  by  Justice  Collins 
in  this  court  in  Vliet  v.  Eastbum,  63  N.  J.  Law,  450,  453,  43  Atl., 
741,  it  is  not  significant  that  the  proviso  in  terms  prohibits  the  mak- 
ing by  a  married  woman  of  an  accommodation  indorsement,  and  is 
silent  with  respect  to  her  becoming  an  accommodation  maker  of  a 
promissory  note ;  the  form  of  suretyship  is  immaterial.  Upon  a  re- 
view of  this  decision  by  the  Court  of  Errors  and  Appeals,  the  judg- 
es were  divided  in  opinion  upon  another  question,  but  there  was  al- 
most unanimity  upon  this  point.  The  present  Chief  Justice,  who 
wrote  the  opinion  of  a  plurality  of  the  Court,  said  (64  N.  J.  Law 
at  page  645,  46  Atl.,  at  page  736)  :  "Although  in  form  Mrs.  East- 
burn  became  an  original  debtor  by  signing  the  note  in  suit,  she  was 
in  fact  merely  a  surety  for  Cowenhoven,  having  put  her  name  to 
the  paper  for  his  accommodation."  And  the  opinion  of  Justice  Van 
Syckel  shows  that  he  entertained  a  like  view. 

Prior  to  the  enactment  of  the  negotiable  instruments  law  (P.  L. 
1902,  p.  583),  it  was  held  by  our  courts  that  in  an  action  at  law 
upon  a  promissory  note  made  by  two  persons,  one  of  them  could  not 
set  up  as  a  defense  that  he  was,  to  the  knowledge  of  the  payee,  an 
accommodation  maker,  and  therefore  entitled  to  the  privileges  of  a 
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surety,  on  the  ground  that  his  right  to  the  status  of  surety  was  an 
equity  not  enforceable  in  the  courts  of  common  law.  Anthony  v. 
Fritts,  45  N.  J.  Law,  i ;  Shute  v.  Taylor,  6i  N.  J.  Law,  256,  39  Atl, 
663.  It  was  pointed  out  by  Chief  Justice  Beasley  in  Mount  v.  Zis- 
ken,  7  N.  J.  Law  J.  71,  that  evidence  to  show  suretyship  is  admis- 
sible when  it  is  oflFered  not  to  vary  the  terms  of  the  contract,  but  to 
show  the  status  of  the  party  and  a  fact  which  taken  in  connection 
with  the  status  would  render  the  contract  void,  and  that  he  had 
intended  to  say  in  the  c^inion  in  Anthony  v.  Fritts  that  this  distinc- 
tion must  be  made.  As  between  the  immediate  parties  to  a  promis- 
sory note  its  real  character  may  always  be  shown.  If  the  payee  sues 
upon  it  it  may  be  proved  that  the  note  was  really  given  for  his  ac- 
commodation. Messmore  v.  Meyer,  56  N.  J.  Law,  31,  27  Atl.,  938. 
Save  for  the  law  merchant,  the  real  character  of  a  note  might  be 
shown  even  as  against  a  holder  in  due  course.  But  if  a  contract, 
although  made  in  fact  by  a  married  woman,  is  one  that  she  is  dis- 
abled by  law  from  making,  it  never  becomes  her  promissory  note, 
and  the  rule  of  the  law  merchant  can  have  no  applicantcy  to  it. 
Woolverton  v.  Van  Syckel,  57  N.  J.  Law,  393,  31  Atl..  603 ;  Vliet  v. 
Eastbum,  63  N.  J.  Law  at  page  454,  43  Atl.,  at  page  742 ;  Id.,  64 
N.  J.  Law  at  pages  646,  650,  46  Atl.,  at  pages  736,  737.  Even  with 
respect  to  parties  capable  of  contracting,  it  is  well  settled  that  the 
rule  against  varying  the  terms  of  a  written  instrimient  by  parol  evi- 
dence does  not  apply  at  all  to  evidence  tending  to  show,  as  between 
the  parties,  that  the  contract  was  void  for  want  of  consideration  or 
the  like.  Metler's  AdmVs  v.  Metier,  18  N.  J.  Eq.,  270,  273;  Metlei 
V.  Metler's  Adm'rs,  19  N.  J.  Eq.,  457;  Chaddock  v.  Vannes,  35 
N.  J.  Law,  517,  at  pages  520,  522,  10  Am.  Rep.,  256;  Johnson  v. 
Ramsey,  43  N.  J.  Law,  279,  at  page  282,  39  Am.  Rep.,  580 ;  Middle- 
ton  V.  Griffith,  57  N.  J.  Law,  442,  at  page  448;  31  Atl.,  405,  at 
page  407,  51  Am.  St.  Rep.,  617.  And  this  is  still  the  case  under  the 
negotiable  instruments  act  of  1902  (P.  L.  1902,  pp.  583,  587,  589, 
596,  615,  §§  16,  24,  28,  29,  68,  196). 

The  fundamental  inquiry,  therefore,  upon  which  the  present  case 
turns,  is  whether  the  loans  resulting  from  the  discount  of  the  two 
notes  of  $2,500  each  were  made  to  Mrs.  Schepflin  or  to  her  hus- 
band; and  this  is  a  question  of  substance,  not  of  form.  So  treat- 
ing it,  in  our  opinion  the  question  admits  of  but  one  answer.  In 
each  instance   (for  the  evidence  renders  it  clear  that  the  circum- 
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stances  of  the  two  transactions  were  indistinguishable),  while  the 
cashier  of  the  bank  professed  an  unwillingness  to  lend  the  money  to 
Mr.  Schepflin,  and  a  willingness  to  lend  it  to  the  wife,  the  parties 
proceeded  to*  take  effective  measures  to  prevent  her  from  having  at 
any  time  the  least  control  of  the  proceeds  of  the  notes  or  either  of 
them,  by  procuring  from  her,  in  advance  of  the  discount,  an  assign- 
ment of  the  total  proceeds  by  means  of  tne  two  "proceeds  checks" 
above  referred  to.  These  checks  were  intended  to  have  efficacy  at 
the  very  instant  the  note  was  discounted.  Each  note  and  its  cor- 
responding check,  and  the  bookkeeping  entries  by  which  in  form 
the  proceeds  of  the  discount  were  placed  to  the  wife's  credit,  and  in 
form  were  transferred  from  her  credit  to  that  of  her  husband  by 
means  of  the  check,  were  parts  of  one  and  the  same  transaction,  the 
i)ractical  and  intended  effect  of  which  was  to  pass  to  her  husband 
immediately  the  proceeds  of  the  discount,  precisely  the  same  as  if 
the  discount  had  been  directly  credited  to  him  in  the  first  instance 
and  the  proceeds  check  had  been  dispensed  with.  The  bookkeeping 
entries,  like  the  "proceeds  checks,"  were  pure  fictions  so  far  as  they 
purported  to  evidence  any  transaction  between  the  wife  and  the 
bank.  Notwithstanding  the  fictions,  the  fact  is  clear  that  the  bank's 
money  remained  in  its  own  control  at  all  times  until  it  was  placed 
by  it  within  the  control  of  Christian  Schepflin.  The  loans,  there- 
fore, were  in  fact  made  by  the  bank  to  him. 

The  present  case  is  thus  clearly  distinguishable  from  those  cases 
in  which  it  has  been  held  that  if  the  loan  is  made 
in  fact  to  the  wife  she  is  a  principal  debtor  and  not  a 
surety,  although  it  be  her  purpose  at  the  time  to  after- 
wards lend  the  money  to  her  husband,  and  she  proceeds 
to  carry  out  that  purpose  when  she  is  placed  in  control  of  the  fund. 
Such  were  the  cases  of  First  National  Bank  of  Elizabeth  v.  Craig, 
I  N.  J.  Law,  J.  153,  where  the  note  in  suit  was  discounted  for  the 
wife,  the  proceeds  placed  to  her  credit  on  the  books  of  the  bank  and 
in  her  own  bank  book,  and  she  drew  them  afterwards  by  her  own 
checks  payable  to  her  husband's  order ;  Todd  v.  Baily,  58  N.  J.  Law, 
ID,  32  Atl..  696,  where  there  was  evidence  (believed  by  the  jury) 
showing  plainly  that  the  loan  was  made  to  the  wife,  and  the  trial 
judge  instructed  the  jury  that  if  this  was  the  true  version  of  the 
transaction  the  plaintiff  was  entitled  to  recover  the  moneys  in  ques- 
tion, but  that  if  the  loan  was  made  to  the  husband,  the  wife  stand- 
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ing  as  surety,  the  defendant  was  entitled  to  a  verdict,  and  that  if 
the  wife  was  the  real  borrower  it  was  no  consequence,  whether  it 
was  her  purpose  to  turn  over  the  money  so  obtained  to  her  husband 
for  his  use;  and  Hackettstown  National  Bank  v.  Ming/52  N.  J.  Eq., 
156,  27  Atl.,  Q20,  where  the  husband  discounted  the  note  ostensibly 
for  his  wife's  benefit,  received  a  check  for  the  proceeds  payable  to 
her  order,  and  afterwards  took  this  check  to  her  and  persuaded  her 
to  indorse  it  over  to  him.  It  was  held  by  Vice  Chancellor  Pitney 
(52  N.  J.  Eq.,  at  page  163.  27  Atl.,  at  page  923)  that  the  drawing 
of  the  check  to  the  order  of  the  wife  and  handing  it  to  the  husband 
was  a  mere  offer  of  a  loan  to  her  on  the  note,  that  until  she  accepted 
that  offer  and  used  the  check  by  indorsing  it  the  contract  of  lend- 
ing was  merely  executory,  and  that  her  action  in  indorsing  the  check 
completed  a  contract  of  lending  between  the  bank  and  her,  so  that 
she  became  the  borrower.  In  those  cases  the  wife  at  the  time  of 
the  discount  became  the  actual  recipient  of  the  money,  or  its  equiv- 
alent, which  thereupon  became  her  separate  property  and  subject  to 
her  own  disposition  by  virtue  of  the  married  woman's  act.  In  the 
case  before  us,  there  was  no  instant  of  time  during  which  the  de- 
fendant had  possession  or  control  of  the  proceeds  of  the  discounts. 
The  loans  were  not  made,  nor  was  any  credit  entered  in  her  name 
at  the  bank,  until  after  the  "proceeds  checks"  had  been  lodged  with 
the  cashier.  In  form — in  fiction — those  checks  operated  to  assign 
in  advance  the  proceeds  of  a  loan  made  to  her ;  in  substance  and  in 
fact  they  prevented,  as  they  were  intended  to  provent,  the  loau 
from  reaching  her. 

To  attribute  any  binding  force  to  her  promissory  notes  given  un- 
der such  circumstances  would  be  running  counter  not  only  to  the 
spirit  but  to  the  letter  of  section  5  of  the  married  woman's  act.  It 
may  be  suggested  that  if  a  married  woman  is  to  be  permitted,  as  in 
the  cases  just  cited,  to  lend  to  her  husband,  or  to  another,  moneys 
borrowed  by  her  as  soon  as  she  receives  them,  there  is  little  mort 
mischief  in  permitting  her  to  assign  the  proceeds  of  the  loan  in  ad- 
vance of  receiving  it.  But  this  is  a  question  of  policy  that  it  is  the 
province  of  the  Legislature  to  deal  with,  not  of  the  Courts.  Moneys 
once  received  by  the  wife,  although  they  be  borrowed,  become  her 
property,  which  the  statute  permits  her  to  give  away  or  lend  as  she 
pleases.  So  she  may  pledge  or  mortgage  her  separate  property  to 
secure  the  debt  of  her  husband  or  any  third  party.    But  the  statute 
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disables  her  from  mortgaging  her  future  to  secure  the  debt  of 
another,  which  is  the  effect  of  a  contract  of  suretyship  or  the  like. 
The  original  notes  in  question  here,  and  most  of  the  renewals,  were 
given  prior  to  the  negotiable  instruments  act  of  igo2.  The  note  in 
suit  was  given  after  the  passage  of  that  act.  In  our  view  this  make& 
no  difference.  This  statute  gives  no  validity  to  tlie  contract  of  a 
married  woman,  made  by  way  of  surety  or  promise  to  pay  the  debt 
of  another  person. 

It  follows  that  the  learned  trial  justice  erred  in  refusing  defend- 
ant's motions  for  nonsuit,  and  for  direction  of  a  verdict,  and  the 
rule  to  show  cause  should  be  made  absolute. 


MAWHINNEY  v.  CASSIO. 
Supreme  Court.    63  Law,  412;  43  Atl.,  676. 

Action  by  Elizabeth  Mawhinney  against  Marie  Cassio.  Verdict 
for  plaintiff.  Rule  to  show  cause  why  it  should  not  be  set  aside  and 
new  trial  granted.    Rule  made  absolute. 

Argued  February  term,  i8q9,  before  Magiic,  C.  J.,  and  Garrison, 
LiPPiNCOTT,  and  Collins,  J  J. 

LiPPiNCoTT,  J.  The  declaration  in  this  case  consists  of  the  com- 
mon counts,  and  is  founded  upon  a  duebill  or  I  O  U  given  by  the 
defendant  to  the  plaintiff,  of  which  the  following  is  a  copy :  "Atlan- 
tic City,  N.  J.,  May  11,  1896.  To  Elizabeth  Mawhinney:  I  owe 
you,  in  settlement  of  case  between  N.  C.  Cassio  and  Annie  Egan,  the 
sum  of  six  hundred  dollars.  Marie  Cassio."  To  the  action  the  de- 
fendant pleaded  the  general  issue,  and  gave  notice  thereunder  that 
on  the  trial  she  would  give  in  evidence  that  there  was  no  considera- 
tion whatever  for  the  duebill  or  note  so  signed  by  her,  and,  further, 
that  at  the  time  of  the  making  and  delivery  of  the  same  she  was  a 
married  woman,  and  that  she  gave  the  same  as  the  guarantor  for  the 
default  or  liability  of  one  N.  C.  Cassio,  and  that  she  neither  directly 
nor  indirectly  obtained  any  money,  property,  or  other  thing  of  "value 
for  her  own  use,  or  for  the  benefit  of  her  separate  estate. 

At  the  trial  the  undisputed  evidence  was  that  the  defendant  was  a 
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married  woman,  the  wife  of  N.  C.  Cassio  named  in  the  duebill,  and 
at  the  time  of  this  transaction  they  were  residing  at  Atlantic  City. 
Some  time  previous  they  had  conducted  a  boarding  house,  but  had 
ceased  to  keep  the  same,  and  had  rented  it  to  others  for  the  coming 
season.  The  plaintiff  resided  in  Atlantic  City  with  her  daughter, 
Annie  Egan,  also  named  in  the  duebill,— ^a  young  woman  about  17 
or  18  years  of  age.  The  facts,  as  taken  to  be  proved  on  this  rule, 
show  that  the  husband  of  the  defendant  had  assaulted  the  young 
woman,  Annie  Egan,  in  some  manner  which  does  not  clearly  ap- 
pear. The  plaintiflF  threatened  to  commence  an  action  or  prosecu- 
tion of  some  kind  against  Mr.  Cassio,  the  husband  of  the  defend- 
ant, for  the  assault ;  and  the  uncle  of  Miss  Egan  also  had  threatened 
him  with  personal  violence.  After  some  negotiations  between  the 
parties,  the  plaintiff  in  this  action  agreed  that  she  would  accept  the 
sum  of  $600  in  reparation  of  the  injury  to  her  daughter,  and  re- 
frain from  any  action  against  the  husband  of  the  defendant,  and 
thereupon  in  settlement  of  the  matter  the  defendant  gave  the  plain- 
tiff the  duebill  or  promise  on  which  the  action  is  founded.  The  de- 
fendant paid  to  the  plaintiff  the  sum  of  $100  before  the  action  was 
brought.  At  the  close  of  the  trial,  upon  these  facts  the  learned  trial 
justice  directed  a  verdict  for  the  plaintiff  against  the  defendant  for 
the  sum  of  $500,  the  balance  due,  and  interest  thereon. 

It  would  seem  that  for  the  injury  which  arose  to  the  daughter  no 
right  of  action  whatever  existed  in  her  mother,  the  plaintiff  in  this 
action,  in  her  own  name.  Such  right  of  action  against  Cassio  him- 
self remained  only  in  the  father,  or  in  Annie  Egan.  In  the  relation 
of  master  and  servant,  which  existed  between  parent  and  child,  the 
right  of  action  would  be  in  the  father,  if  he  were  living;  and  for  the 
injury  arising  from  the  assault  the  right  of  action  existed  it)  Annie 
Egan,  in  the  name  of  her  next  friend.  , 

The  occurrence,  as  stated  in  the  evidence,  gave  rise  to  no  liability 
on  the  part  of  the  defendant.  The  liability  arising  was  the  liability 
of  Mr.  Cassio  alone,  and  the  consideration  of  the  contract  sued  on 
was  the  relinquishment,  merely,  of  this  liability,  for  which  the  de- 
fendant, as  a  married  woman,  agreed  to  pay  a  certain  sum  of  mon- 
ey ;  and  the  contract,  therefore,  was  one  which  had  no  consideration 
to  her  for  its  support.  It  is  the  liability  of  the  husband  which  would 
give  rise  to  any  disgrace  to  her,  if  there  could  be  any  disgrace  to 
her  consequent  upon  a  suit  against  her  husband,  and  publicity  of  the 
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details  of  the  occurrence  between  her  husband  and  the  young  wo- 
man. Neither  this,  nor  the  deprivation  to  her  of  the  society  of  her 
husband,  nor  the  remote  future  needs  she  might  have  for  the  serv- 
ices of  her  husband  in  her  business,  could  create  the  legal  considera- 
tion required  to  support  her  promise  to  answer  for  her  husband's 
liability.  Even  if  these  elements  would  form  a  good  consideration 
in  ordinary  cases,  the  married  woman,  by  our  statute,  is  prevented 
from  assuming  in  this  way  such  a  liability;  or,  in  other  words,  she 
is  relieved  from  responsibility  upon  her  contracts  founded  upon 
such  considerations.  The  liability  in  this  c^se,  in  favor  of  whomso- 
ever it  may  have  arisen,  if  it  arose  at  all,  was  that  of  the  husband 
alone;  and  the  duebill  or  written  promise  in  question,  of  the  de- 
fendant, was  that  of  a  married  woman  to  answer  that  liability,  and 
it  clearly  resulted  from  the  statute  that  she  was  relieved  from  its 
payment.  She  became  the  guarantor  or  surety  of  her  husband  by 
this  promise,  and  neither  directly  nor  indirectly  did  she  obtain  any 
money,  property,  or  other  thing  of  value  for  her  own  use,  or  for  the 
use,  benefit,  or  advantage  of  her  separate  estate,  and  thus  she  is 
relieved  from  liability  for  its  payment.  2  Gen.  St.  p.  2017,  §  26, 
and  cases  cited  in  note  a. 

A  verdict  for  the  defendant  should  have  been  directed  upon  the 
proof  presented  at  the  trial.  The  rule  to  show  cause,  therefore,  is 
made  absolute. 


COLONIAL  BUILDING  AND  LOAN  ASSOCIATION  v. 
GRIFFIN  et  d. 

Chancery.     96  Atl.,  901. 

Bill  to  foreclose  by  the  Colonial  Building  &  Loan  Association 
against  Margaret  Griffin  and  George  I.  Macklin,  with  cross-bill  by 
the  defendant  Griffin  against  the  defendant  Macklin.  Decree  for 
complainant  and  answer  by  way  of  cross-bill  stricken  out. 

Griffin,  V.  C.  The  complainant  filed  its  bill  to  foreclose,  mak- 
ing the  defendant  Margaret  Griffin  a  party  as  mortgagor,  and  also 
making  the  defendant  George  I.  Macklin  a  defendant  as  the  assignee 
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of  a  mortgage  made  by  the  said  defendant  mortgagor  to  Max  Sandt 
and  assigned  by  said  Sandt  to  Macklin.  The  bill  sets  forth  the  mak- 
ing of  the  mortgage  by  said  mortgagor  and  her  husband  to  one 
Sandt  on  October  7,  1912,  to  secure  the  payment  of  a  note  of  $2,500, 
which  mortgage  was  duly  recorded,  and  also  the  assignment  of  the 
mortgage  by  Sandt  to  the  defendant  Macklin  by  assignment,  dated 
March  31,  1914,  recorded  April  i,  1914. 

The  defendant  Margaret  answered  the  bill,  and  also  filed  an  an- 
swer by  way  of  cross-bill  against  the  defendant  Macklin  setting  up: 

That  her  husband,  Joseph,  was  negotiating  for  the  purchase  of  a 
saloon  in  Jersey  City  from  the  said  Sandt;  that  he  had  been  en- 
gaged in  the  saloon  business  in  lower  Jersey  City,  and  was  desirous 
of  seciuing  the  store  at  the  junction  of  Communipaw  Avenue  and 
Grand  Street,  and  desired  her  to  go  to  New  York,  "as  it  would  be 
necessary  for  her  to  sign  some  papers  before  he  could  obtain  pos- 
session t)f  the  said  saloon  at  the  junction  of  Communipaw  Avenue 
and  Grand  Street,  Jersey  City ;  that  she  demurred  to  executing  any 
papers,  informing  her  husband  that,  as  she  had  no  interest  in  the 
transaction  of  the  purchase  of  the  saloon,  she  did  not  think  that  she 
ought  to  be  present  at  the  nefirotiations  or  sign  any  papers.  Upon 
her  husband  receiving  her  refusal  he  became  greatly  offended,  and 
charged  her  with  standing  in  his  way  of  taking  advantage  of  a  good 
opportunity.  Not  desiring  to  destroy  her  husband's  success  in  busi- 
ness, she  consented  to  attend  the  negotiations  for  the  purchase  of 
the  saloon." 

She  then  says : 

That  she  went  with  her  husband  to  an  office  in  the  downtown  sec- 
tion of  New  York,  which  she  was  informed  was  a  law  oflfice :  "that 
there  were  present  the  lawyer,  whom  she  did  not  know,  her  hus- 
band, and  a  person  she  was  informed  w*as  Max  Sandt,  and  she  was 
requested  by  her  husband  and  the  lawyer  to  sign  some  notes,  which 
she  was  informed  her  husband  was  to  give  to  said  Max  Sandt  to 
secure  the  purchase  price  of  said  saloon,  and^at  the  same  time  she 
was  requested  to  sign  a  mortgage  to  secure  the  payment ;  she  again 
refused  to  sign  said  notes  and  mortgage,  and  her  husband  became 
very  angry,  and  told  her  it  was  only  a  matter  of  form,  that  he  would 
take  care  of  the  notes,  and  after  considerable  pursuasion  on  the 
part  of  her  husband,  and  because  of  her  fear  to  anger  him,  she  con- 
.  sented  to  execute  the  necessary  papers :  that  she  did  not  sign  a  mort- 
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gage  to  secure  a  pre-existing  debt  of  her  husband's,  but  on  the  con- 
trary, she  was  induced  to  sign  as  maker  a  series  of  promissory  notes 
(the  exact  amounts  and  dates  she  does  not  now  recall),  and  that  the 
mortgage  she  gave  to  Max  Sandt  was  to  secure  said  notes,  and  not 
to  secure  a  debt  of  her  husband's  as  by  reference  to  said  mortgage 
will  more  fully  appear ;  that  said  notes  were  given  to  the  said  Sandi 
as  part  of  the  consideration  for  the  said  saloon  sold  by  the  said 
Sandt  to  her  husband,  and  that  she  never  directly  or  indirectly  re- 
ceived any  money,  property,  or  thing  of  value  for  her  own  use  or 
benefit,  or  for  the  use,  benefit,  or  advantage  of  her  separate  estate, 
and  that  she  never  paid  any  of  said  notes  as  they  came  due,  or  was 
she  ever  requested  to,  nor  had  she  ever  paid  any  interest  on  any 
mortgage,  or  was  she  ever  requested  to,  and  that  said  notes  and 
said  mortgage  are.  invalid  according  to  section  5  of  the  Married  Wo- 
men's Act  and  the  amendments  thereto." 

The  defendant  Macklin  now  seeks  to  strike  out  the  part  of  the 
answer  filed  by  way  of  cross-bill  tinder  rule  213  of  this  court  for 
want  of  equity. 

The  answer  in  the  nature  of  a  cross-bill  sets  forth  the  fol- 
lowing upon  which  Margaret  founds  her  right  to  relief,  viz:  (i) 
That  she  did  not  sign  a  mortgage  to  secure  a  pre-existing  debt  of 
her  husband's;  (2)  that  she  was  induced  to  sign,  as  maker,  a  series 
of  notes,  and  that  the  mortgage  she  gave  to  Max  Sandt  was  to  se- 
cure said  notes,  and  not  to  secure  the  debt  of  her  husband,  although 
she  avers  that  said  notes  were  given  as  part  of  the  consideration  for 
the  saloon  sold  by  the  said  Sandt  to  her  husband;  (3)  that  she 
hever  received  any  benefit  to  her  use  or  to  the  benefit  of  her  sepa- 
rate estate,  and  that  said  notes  and  mortgage  were  invalid  accord- 
ing to  section  5  of  the  Married  Women's  Act  and  the  amendments 
thereto.  Her  prayer  is  that  the  bill  of  complaint  be  dismissed  as  to 
the  particular  mortgage  made  to  Sandt  and  assigned  to  Macklin, 
and  that  it  be  declared  not  a  lien  upon  the  property,  and  for  other 
relief. 

The  answer  assumes  that,  if  the  notes  are  void  within  the  mean- 
ing of  the  fifth  section  of  the  act,  relating  to  the  property  of  mar- 
ried women,  the  mortgage  is  likewise  void,  as  being  embraced  within 
the  provisions  of  the  same  section.  These;  assumptions,  however, 
are  erroneous,  in  this,  that  while  the  contract  contained  in  the  notes,, 
being  purely  executory  (if  within  the  statute),  cannot  be  enforced,. 
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the  conveyance  by  the  mortgage,  being  executed,  if  given  to  secure 
the  husband's  debt,  is  good,  and  her  title  in  equity  can  be  fore- 
closed. Warwick  v.  Lawrence,  43  N.  J.  Eq.,  179-184,  10  Atl.,  376, 
3  Am.  St.  Rep.  299;  Shipman  v.  Lord,  58  N.  J.  Eq.,  380-389,  44 
Atl.,  215 ;  Walker  v.  Jos.  Dixon  Crucible  Co.,  47  N.  J.  Eq.,  (2  Dick. 
Ch.),  342,  345,  20  Atl,  885;  Campbell  v.  Tompkins,  32  N.  J.  Eq.. 
(S  Stew.),  170,  s.  c.  33  N.  J.  Eq.,  (6  Stew.)  362;  Ferdon  v.  Miller, 
34  N.  J.  Eq.,  (7  Stew.)  10,  s.  c.  at  page  521 ;  Galway  v.  Fullerton, 
17  N.  J.  Eq.,  (2  C.  E.  Gr.)  389;  Merchant  v.  Thompson,  34  N.  J. 
Eq.,  (7  Stew.)  73;  Davidson  v.  Biddleman,  82  N.  J.  Law  (53  Vr.) 
92,  81  Atl.,  366. 

The  record  discloses  that  the  wife  was  the  maker  of  the  notes, 
which  were  given  as  part  consideration  for  the  purchase  of  the  sa- 
loon sold  by  Sandt,  the  payee,  to  her  husband.  Nothing  appears  to 
bring  the  case  within  the  second  proviso  of  section  5  of  the  Mar- 
ried Women's  Act,  and  therefore  the  notes  are  void.  Vliet  v.  East- 
bum,  63  N.  J.  Law  <34  Vr.),  4SO,  454?  43  Atl.,  751 ;  Id.,  64  N.  J. 
Law  (35  Vr.),  627,  46  Atl.,  735,  1061. 

Assuming  that  the  mortgage  is  void  if  tl^ere  exists  no  debt  se- 
cured thereby  (Bliss  v.  Cronk,  62  N.  J.  Eq.,  [17  Dick.]  496,  50  Atl., 
315,  s.  c,  68  N.  J.  Eq.,  [2  Robb.]  655,  60  Atl.,  1133),  the  question 
arises:  Is  there  such  debt? 

It  is  an  established  rule  that,  when  one  gives  an  obligation 
which  is  void  or  avoided  in  payment  or  discharge  of  an  existing  ob- 
ligation, the  prior  obligation  continues  and  is  enforceable.  Execu- 
tors of  Williams  v.  Williams,  15  N.  J.  Law  (3  Gr.)  255,  258,  and 
cases  therein  cited;  Leonard  v.  Trustees  of  First  Congregational, 
etc.,  2  Cush.  (Mass.)  462,  and  cases  therein  cited. 

Therefore,  when  the  husband  delivered  the  void  notes  of 
his  wife  for  the  part  of  the  purchase  money  which  remained  un- 
paid at  the  consummation  of  the  sale,  he  was  and  continued  liable 
to  pay  the  balance  of  the  consideration,  being  the  identical  sums 
mentioned  in  said  notes  to  the  vendor,  and,  being  so  liable,  it  may 
be  said  that  the  notes  and  mortgage  in  question  were  given  to  se- 
cure the  payment  of  the  husband's  debt,  with  the  result,  under  the 
authorities  above  cited,  that,  in  the  absense  of  the  other  defenses 
set  up  in  the  answer  by,  way  of  cross-bill,  the  mortgagee  had,  before 
the  assignment,  good  right  in  equity  to  foreclose  the  mortgage  to 
pay  this  debt  of  the  husband's ;  and  his  assignee,  under  the  circum- 
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stances  of  this  case,  has  a  like  rigfht,  because  he  took  by  assig^nment 
the  debt  of  the  husband  to  sustain  his  rigfht  under  the  mortgage, 
•even  though  the  husband's  debt  might  not,  in  express  words,  have 
been  assigned  thereby.  Jones  on  Mortgages,  vol.  i,  p.  641,  §  829. 
The  case  of  Bliss  v.  Cronk,  supra,  is  not  contrary  to  the  views 
above  expressed,  as  the  wife  here  fully  comprehended  the  transac- 
tion. She  gave  her  notes  asstmiing  them  to  be  valid,  and  executed 
her  mortgage  to  secure  the  payment  of  the  moneys  mentioned  in 
the  notes,  which  really  constituted  the  debt  of  her  husband.  Now, 
after  the  mortgagee  has  parted  with  the  title  and  possession  of  the 
property  sold  to  the  husband  on  the  faith  of  the  security  delivered, 
the  wife  has  discovered  that  the  notes  are  void,  and  now  seeks  to 
avoid  her  mortgage  on  the  ground  that,  the  notes  being  void,  the 
mortgage  is  likewise.  A  court  of  equity  in  such  case  will  look  at 
the  substance  and  give  effect  to  the  admitted  intentions  of  the  par- 
ties, rather  than  follow  the  erroneous  form  adopted  for  carrying 
them  into  effect,  which  might  lead  to  injustice,  especially  where 
there  is  no  fraud  or  conduct  which  might  move  a  court  of  equity 
to  refuse  its  aid,  and  where  the  rights  of  innocent  parties  are  not 
affected.  If  these  views  be  correct,  then,  as  the  wife  understood 
that  she  was  giving  a  mortgage  to  secure  the  pajrment  of  the  un- 
paid purchase  price,  and  as  this  price  was  erroneously  converted 
into  her  supposed  debt,  full  justice  will  be  rendered  to  her  by  now 
treating  the  mortgage  as  valid  for  the  debt  which  was  intended  to 
be  secured. 

The  answer  by  way  of  cross-bill  further  attacks  the  validity 
•of  the  mortgage,  alleging  matter  amounting  to  an  assertion  that  the 
wife  executed  the  mortgage  under  duress,  misrepresentation,  and 
undue  influence.  It  is  quite  clear  that  the  answer  does  not  disclose 
duress  exercised  by  the  husband  upon  his  wife,  Margaret.  In  Rem- 
ington v.  Wright,  43  N.  J.  Law  (14  Vr.)  451,  where  the  husband 
made  a  threat  of  suicide  to  induce  his  wife  to  sign  a  promissory 
note,  the  Chancellor,  speaking  for  the  Court  of  Errors,  said : 

"By  the  common  law  the  defense  of  duress,  indeed,  embraces 
threats  of  *  ♦  ♦  injury  to  husband,  wife,  parent,  or  child,  but  its 
scope  does  not  include  a  threat  of  suicide.  Obviously,  in  view  of 
the  facility  of  making  a  defense  on  that  ground,  the  difficulty  of 
meeting  it,  and  the  temptation  to  fraudulent  imposition  it  would 
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hold  out  to  allow  it,  it  would  be  against  public  policy  to  extend  the 
defense  to  that  kind  of  pressure." 

In  Lomerson  v.  Johnston,  44  N.  J.  Eq.,  93,  13  Atl.,  8,  creditors  of 
a  husband  induced  his  wife  to  join  with  him  in  giving  a  mortgage 
on  her  real  estate  to  secure  his  debt  by  telling  her  that  her  husband 
had  been  guilty  of  the  crime  of  embezzlement  for  which  he  could 
be  imprisoned;  such  statements  creating  fear  and  apprehension  in 
the  mind  of  the  wife.    Vice  Chancellor  Bird  said : 

"It  is  plain  that  pre^ure  which  does  not  amount  to  duress  at 
common  law  may  be  considered  in  equity  as  sufficient  to  set  aside 
or  to  resist  a  contract." 

And,  finding  that  there  was  such  undue  pressure  exerted  upon  hei 
by  the  complainant  as  to  destroy  her  free  agency  in  the  execution 
and  acknowledgment  of  the  mortgage,  he  declared  it  void.  The 
Court  of  Errors,  however,  on  appeal,  in  47  N.  J.  Eq.,  (2  Dick.)  312, 
20  Atl.,  67s,  24  Am.  St.  Rep.  410,  said: 

"The  Court  of  Chancery  by  its  decree  set  aside  the  moi^jtgage  ♦ 
♦  *  considering  that  it  was  executed  under  a  species  of  duress. 
With  the  result  reached  we  a^ee,  resting  our  decision,  howevei; 
upon  the  ground  that  it  is  inequitable  to  permit  the  complainant  to 
retain  a  security  for  the  husband's  debt  obtained  by  allowing  a  false 
apprehension  as  to  the  husband's  danger  to  affect  the  mind  of  the 
wife." 

In  Ball  V.  Ward,  79  N.  J.  Eq.,  170,  81  Atl.,  724,  37  L.  R.  A.  (N. 
SO  .S39»  the  Court  of  Errors  reaffirmed  the  doctrine  of  Lomerson 
V.  Johnston,  supra. 

The  answer  by  way  of  cross-bill  therefore  cannot  be  sustained  on 
the  ground  of  duress. 

As  to  misrepresentation:  In  the  two  latter  cases  cited  it  ap- 
peared that  the  party  benefited  actively  joined  in  the  transaction 
condemned.  Here  the  wife  says  that  her  husband  told  her  that  the 
signing  of  the  note  and  th^  mortgage  by  her  was  a  matter  of  form, 
and  that  he  would  take  care  of  the  notes.  This  language  could  not 
convey  to  the  wife  the  idea  that  she  would  incur  no  liability  by  sign- 
ing the  notes  and  mortgage  because  of  the  last  sentence,  vis,,  "and 
that  he  would  take  care  of  the  notes."  It  may  be  assumed  that  both 
husband  and  wife  were  unacquainted  with  the  provisions  of  the 
Married  Women's  Act  above  mentioned,  and  both  understood  at  the 
time  the  notes  and  mortgage  under  discussion  were  delivered  to  the 
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payee  mortgagee  as  the  consideration  of  the  property  purchased  by 
the  husband  reciprocal  rights  and  liabilities  were  created  therein. 
It  will  be  presumed  that  the  parties  honestly  intended  that  the  notes 
and  mortgage  should  be  valid,  and  that  neither  side  intended  to 
mislead  the  other.  Mayer  v.  Roche,  77  N.  J.  Law  (48  Vroom)  681, 
684,  75  Atl,  235,  26  L.  R.  A.  (N.  S.)  763.  The  defense  now  in- 
terposed is  an  afterthought.  The  clear  import  of.  the  language  used 
is  that,  while  the  wife  would  be  liable  if  the  husband  did  not. pay 
the  notes,  yet,  in  effect,  her  signing  would  be  a  mei'e  matter-  of 
form,  because  he  would  pay  them,  thereby  not  only  discharging  hei 
from  what  die  understood  was  a  personal  liability  on  the  notes;  but 
relieving  her  lands  from  the  lien  of  the  mortgage. 

But,  if  the  above  interpretation  is  strained,  still  there  is  no  de- 
fense under  this  head  shown  in  the  answer  by  way  of  cross-bill. 
The  representation,  for  aught  that  appears,  was  secretly  made  by 
thf  husband  to  the  wife.  There  is  no  allegation  that  Sandt,  the 
mortgagee,  joined  in  the  representation  or  had  any  knowledge  of  it. 
To  permit  a  wife,  in  such  a  case,  to  avoid  her  mortgage  on  the 
ground  of  false  representations  made  to  her  by  her  husband  secretly 
and  without  the  knowledge  or  connivance  of  the  mortgagee,  where 
she  duly  acknowledged  the  instnmient  after  ^the  contents  had  been 
made  known  to  her  (the  effect  of  which  will  be  discussed  later),' 
would  tend  to  greatly  weaken  and  impair  mortgage  security,  and  is 
against  public  policy,  within  the  reasoning  of  the  Chancellor  in  the 
above  excerpt  from  the  opinion  in  Remington  v.  Wright,  supra. 

The  last  question  to  be  considered  is  that  of  undue  influence. 
The  bill  does  not  allege  the  acknowledgment  of  the  mortgage ;  the 
answer  by  way  of  cross-bill  does  not  assert  that  it  was  not  acknowl- 
edged. As  this  allegation  should  be  pleaded  by  the  one  who  seeks  to 
take  advantage  of  it,  I  will  assume  on  this  motion  that  prior  to  re- 
cording the  mortgage  was  duly  acknowledged  in  the  manner  re- 
quired by  law,  and  that  the  only  grounds  upon  which  the  wife  seeks 
relief  are  those  stated  in  her  answer  in  the  nature  of  a  cross-bill. 
Marsh  v.  Mitchell,  26  N.  J.  Eq.,  497,  499;  s.  c,  27  N.  J.  Eq.,  631. 
Treating  her  failure  to  allege  that  she  did  not  acknowledge  as  an  ad- 
mission on  this  motion  that  she  did,  the  case,  most  strongly  stated 
in  her  favor,  is  as  if  she  should  say : 

"My  husband  by  undue  influence  coerced  me  into  signing  the 
mortgage,  and  likewise  in  acknowledging  before  the  officer  that  I 
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signed,  sealed,  and  delivered  the  mortgagee  as  my  voluntary  act  and 
deed,  the  contents  having  first  been  made  known  to  me  by  the  officer, 
and  that  upon  a  private  examination,  separate  and  apart  from  my 
husband,  I  further  acknowledged  that  I  so  signed,  sealed,  and  de- 
livered the  mortgage  freely  and  without  any  fear,  threats,  or  com- 
pulsion of  or  from  my  husband;  that  the  officer  thereupon  signed 
the  certificate  of  acknowledgment  in  testimony  of  its  truth,  and  the 
certificate  is  true.  Mr.  Sandt,  the  mortgagee,  neither  took  part  in 
the  coercion,  nor  did  he  know  that  my  husband  procured  me  to  ex- 
ecute and  acknowledge  the  mortgage  by  the  use  of  any  influence 
which  might  be  considered  undue,  but,  on  the  contrary,  accepted  the 
mortgage  in  good  faith  in  the  belief  that  all  legal  formalities  had 
been  complied  with,  and  that  the  mortgage  was  good.  Now,  after 
more  than  two  years,  when  the  mortgage,  by  assignment,  has  come 
to  the  hands  of  an  innocent  purchaser,  I  desire  to  have  the  mort- 
gage declared  void  as  procured  by  this  coercion." 

In  Corby  v.  Drew,  55  N.  J.  Eq.,  387,  390,  36  Atl.,  827,  Vice  Chan- 
cellor Stevens  said : 

"At  common  law  the  wife  could  only  pass  her  freehold  estate  by 
fine  and  common  recovery." 

The  first  act  providing  for  an  acknowledgment  by  the  wife  wa^ 
passed  in  1743.  Another  act  was  passed  June  7,  1799  (Elmer's 
Digest,  p.  83,  §  12),  and  the  act  to  abolish  fines  and  common  re- 
coveries was  passed  June  12,  1799  (Elmer's  Digest,  p.  90,  §  56). 
The  statutory  acknowledgment  was  thereby  substituted  for  the  pro- 
cedure of  levying  a  fine  to  pass  the  feme  coverfs  estate,  and  the 
facts  to  be  ascertained  by  the  officer  before  he  signs  the  certificate 
are  the  same  as  were  required  to  be  found  by  the  judge  before  he 
permitted  the  fine  to  be  levied.  Hitz  v.  Jenks,  123  U.  S.,  297,  298; 
8  Sup.  Ct.,  143,  146,  31  L.  Ed.,  156.  On  the  levy  of  the  fine  neither 
the  wife  nor  her  heirs  could  be  permitted  to  aver  that  she  was  not 
examined  and  did  not  consent;  "for  this"  says  Lord  Coke,  "should 
be  against  the  record  of  the  court  and  tending  to  the  weakening  of 
the  general  assurances  of  the  realm."  Yet,  if  any  fraud  or  undue 
practice  was  used  in  obtaining  the  fine,  the  Court  of  Chancery 
would  relieve  against  it,  and  against  any  other  conveyance.  Hitz 
v.  Jenks,  supra,  citing  cases  supporting  the  doctrine. 

In  this  state  the  certificate  is  prima  facie  evidence  of  its  contents, 
and  the  burden  of  proof  is  on  the  wife  to  show  that  it  is  untrue. 
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But  with  this  point  I  have  no  concern,  because  the  case,  as  present- 
ed, admits  its  truth ;  but  the  wife  seeks  to  overcome  her  deed  on  the 
ground  of  the  coercion  above  mentioned.  The  case  of  Young  v. 
Duvall  et  aL,  109  U.  S.,  573,  3  Sup.  Ct.  414,  27  L.  Ed.  1036,  was  a 
case  very  much  like  the  present.  There  the  wife  sought  to  set  aside 
her  deed  because  she  was  required,  ordered,  and  commanded  to  sign 
the  same  by  her  husband  and  a  person  who  was  with  him,  and  also 
because  the  contents  of  the  deed  were  not  explained  to  her,  and  she 
was  not  examined  separate  and  apart  from  her  husband.  The 
grantee  was  not  present,  knew  nothing  about  the  coercion  of  her 
husband,  nor  of  any  defect  in  the  acknowledgment.  In  that  case 
the  court  seemed  to  consider  that,  if  the  certificate  was  true,  the 
wife  could  not  obtain  relief,  and  dealt  particularly  with  the  pro- 
bative force  of  the  certificate  and  the  duties  of  the  officer  in  making 
it.    The  court  said  (109  U.  S.,  573,  3  Sup.  Ct.  416,  27  L.  Ed.  1036)  : 

"The  duties  of  that  officer  were  plainly  defined  by  statute.  It 
was  incumbent  upon  him  to  explain  the  deed  fully  to  the  wife,  and 
to  ascertain  from  her  whether  she  willingly  signed,  sealed,  and  de- 
livered the  same,  and  wished  not  to  retract  it.  The  responsibility 
was  upon  him  to  guard  her  against  coercion  or  undue  influence 
upon  the  part  of  the  husband  in  respect  of  the  execution  and  deliv- 
ery of  the  deed.  To  that  end  he  was  required  to  examine  her  privily 
and  apart  from  the  husband.  These  facts  were  to  be  manifested  by 
a  certificate  under  his  hand  and  seal.  Of  necessity,  arising  out  of 
considerations  of  public  policy,  his  certificate  must,  under  the  cir- 
cumstances disclosed  in  this  case,  be  regarded  as  an  ascertainment, 
in  the  mode  prescribed  by  law,  of  the  facts  essential  to  his  authority 
to  make  it ;  and  if,  under  such  circumstances,  it  can  be  contradicted, 
to  the  injury  of  those  who  in  good  faith  have  acted  upon  it — upon 
which  question  we  express  no  opinion — the  proof  to  that  end  must 
be  of  such  a  character  as  will  clearly  and  fully  show  the  certificate 
to  be  false  or  fraudulent.  Insurance  Co.  v.  Nelson,  103  U.  S.,  544, 
547  [26  L.  Ed.  436].  The  mischiefs  that  would  ensue  from  a  diflFer- 
ent  rule  could  not  well  be  overstated.  The  cases  of  hardship  upon 
married  women  that  might  occur  under  the  operation  of  such  a  rule 
are  of  less  consequence  than  the  general  insecurity  in  the  titles  to 
real  estate  which  would  inevitably  follow  from  one  less  rigorous." 

The  reasoning  of  the  foregoing  case  is  also  in  line  with  the  views 
of  the  Court  of  Errors,  as  expressed  by  the  Chancellor  in  the  case  of 
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Remington  v.  Wright,  supra,  and  is  cited  with  approval  in  Hitz  v. 
Jenks,  supra. 

It  seems  to  me  that,  when  this  lady  went  before  the  officer,  whose 
duty,  prescribed  by  law,  was  as  above  stated,  and  acknowledged  the 
mortgage  in  due  form  of  law,  on  a  private  examination  separate 
and  apart  from  her  husband,  she  cannot  now  assert  that  prior  to 
such  examination  her  husband  exercised  the  coercion  which  she 
charges,  it  not  appearing  that  the  mortgagee  had  any  knowledge  of 
the  coercive  acts  of  the  husband,  was  in  no  manner  a  party  to  them, 
and  had  no  reason  to  assume  that  the  facts  contained  in  the  certifi- 
cate of  the  officer  were  untrue. 

As  the  defendant  Margaret,  on  the  facts  pleaded,  is  not  entitled 
to  the  affirmative  relief  prayed  for,  I  will  advise  an  order  striking 
out  the  answer  by  way  of  cross-bill. 

McFillin  v.  Hoffman,  42  Eq.,  145;  7  Atl.,  665.  Where  the  mortgagee 
knows  that  the  wife  is  a  mere  surety,  the  wife  will  be  entitled  to  all  the 
rights  and  privileges  of  a  surety. 

Mayer  v.  Roche,  77  Law,  681 ;  75  Atl.,  235.  A  wife  who  was  a  resident 
•  of  New  Jersey  executed  a  promissory  note  in  New  Jersey.  The  note  was 
dated  in  New  York  and  made  payable  in  New  York.  On  the  trial  there 
was  evidence  that  the  wife  had  signed  the  note  as  an  accommodation  maker. 
It  was  held  that  the  note  was  a  New  York  contract  and  that  the  wife  was 
liable  on  the  note  according  to  the  law  of  New  York. 

Bishop  V.  Bourgeois,  58  Eq.,  417;  43  Atl,  655.  Holder  in  due  course 
against  a  wife  who  signed  as  accommodation  maker.  Held ;  the  presumption 
of  consideration  made  conclusively  by  the  negotiable  intnmients  law  is  not 
applicable  to  the*  paper  of  a  married  woman. 


CORBY  et  al  v.  DREW  et  al. 

Chancery.  55  Eq.,  387 ;  36  Atl.,  827.   * 

Bill  by  Emmons  B.  Corby  and  others  against  Stephen  L.  Drew 
and  others  for  specific  performance.  Heard  on  bill.  Decree  for  de- 
fendants. 

Stevens,  V.  C.  This  suit  is  brought  to  enforce  the  specihc  pci- 
formance  of  an  agreement  to  convey  50  acres  of  mountain  land, 
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situate  at  Pompton,  for  the  consideration  of  $500.  The  title  was 
vested  in  Stephen  H.  Drew,  Thomas  F.  Drew,  and  Rhoda  E.  Eng- 
lish, who  each,  at  the  time  the  agreement  was  made,  owned  an  un- 
divided sixth  interest  therein  in  fee  simple;  in  C3rnthea  M.  Rowe, 
who  owned  an  undivided  two-sixths  interest  therein  in  fee  simple ; 
and  in  Eliza  Drew  and  her  son  George;  who  together  owned  the  re- 
maining one-sixth,  Eliza  having  a  life  interest  therein,  and  George 
the  remainder.  The  agreement  bears  date  on  May  24,  1893.  Al- 
though it  stipulates  for  a  conveyance  of  the  entire  fee,  it  is  signed 
neither  by  the  wives  of  Stephen  and  Thomas,  nor  by  the  husbands 
of  Mrs.  English  and  Mrs.  Rowe,  nor  by  George.  It  is  signed  by 
Stephen  and  Thomas  Drew,  by  Mrs.  English,  and  by  Mrs.  Rowe, 
who  are  brothers  and  sisters,  and  by  Eliza  Drew,  who  is  the  widow 
of  Andrew  Drew,  a  deceased  brother.  Performance  is  resisted: 
First.  On  the  ground  that  it  would  be  inequitable  to  enforce  the 
agreement  against  the  defendants,  for  the  reason  that  between  the 
day  it  bears  date  (May  24,  1893)  and  the  day  fixed  for  its  perform- 
ance (July  24,  1893)  it  was  discovered  that  the  land  was  much  more 
valuable  than  the  owners  supposed  it  was.  And,  second,  on  the 
ground  that  the  court  cannot  compel  a  conveyance  from  Mrs.  Eng- 
lish and  Mrs.  Rowe,  because  they  are  married  women ;  that  it  can- 
not compel  a  conveyance  from  George  Drew  and  the  respective 
wives  of  Stephen  Drew  and  Thomas  Drew,  because  they  never 
signed  the  agreement;  and  that,  consequently,  there  ought  not  to 
be  any  decree  whatever  against  any  of  the  parties,  on  the  principle 
that,  where  a  large  part  of  the  property  or  a  large  interest  in  the 
property  cannot  be  conveyed,  the  court  will  not  decree  a  specific 
performance  as  to  any  of  it,  but  will  leave  the  parties  to  their  reme- 
dy at  law.    Fry,  Spec.  Perf.  141. 

I  now  come  to  a  question  of  considerable  difficulty,  viz.,  how  far 
the  court  may,  under  our  statutes,  compel  a  married  woman  spe- 
cifically to  perform  a  contract  to  convey  land.  This  question  is  pre- 
sented in  two  phases.  The  husband  of  Mrs.  English,  the  owner  of 
one-sixth,  refused  to  sanction  the  contract  ab  initio.  The  husband 
of  Mrs.  Rowe,  on  the  contrary,  was  the  agent  who  effected  the  sale ; 
and,  while  he  did  not  join  in  the  agreement,  he  so  far  committed 
himself  to  it  in  writing  as  to  give  a  receipt  for  $100  of  the  purchase 
money,  which  he  declared  to  be  "on  acct.  on  sale  of  fifty  acres  of 
mountain  land  belonging  to  the  estate  of  the  late  Henry  Drew,  and 
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being  situate  on  Federal  hill,  Pompton  township;  contract  price 
$500/'  and  which  he  signed,  "Francis  Rowe."  At  common  law.  the 
wife  could  only  pass  her  freehold  estate  by  fine  and  common  recov- 
ery. 2  Kent,  Comm.  150.  It  was  said  by  Chancellor  Green  in  Moore 
V.  Rake,  26  N.  J.  Law,  578,  that  previous  to  the  year  1743  di  feme 
covert  could  not  make  a  valid  conveyance  of  her  interest  in  land  in 
the  then  colony  of  New  Jersey ;  that  by  an  act  of  that  year  it  was 
provided  that  all  deeds  of  conveyance  made  or  to  be  made  by  a  man 
and  his  wife  of  the  estate  of  the  wife,  where  acknowledged  in  a 
particular  manner  before  certain  officers,  should  be  recorded,  and 
should  be  good  and  sufficient  to  convey  the  lands  thereby  intended 
to  be  conveyed.  The  construction  there  put  by  the  Court  of  Errors 
upon  that  act,  and  upoij  the  act  in  Paterson's  Revision,  was  that  the 
deed  of  a  married  woman,  though  duly  acknowledged,  made  with- 
out the  co-operation  of  her  husband,  would  not  pass  her  title  to  real 
estate.  The  decision  was  placed,  not  upon  any  defect  in  the  ac- 
knowledgment of  the  deed  then  under  consideration,  but  upon  the 
fact  that  the  husband  had  not  joined  with  the  wife  in  executing  it. 
This  appears  to  be  decisive  of  the  case  of  Mrs.  English,  whose  hus- 
band has  always  refused  to  join,  and  who  has  never  done  an3rthing 
which  the  court  can  take  hold  of  in  order  to  compel  him  to  join; 
for  it  is  expressly  provided  by  the  fourteenth  section  of  the  married 
woman's  act  that  "nothing  in  this  act  contained  shall  enable  any 
married  woman  to  execute  any  conveyance  of  her  real  estate  *  *  * 
without  her  husband  joining  therein  as  heretofore,"  except  in  those 
instances  for  which  express  provision  is  made,  of  which  the  present 
is  liot  one.  Surely,  the  court  will  not  compel  a  married  woman  to 
make  a  conveyance  which  she  has  always  been  under  a  disability 
to  make,  and  which,  when  made  in  point  of  form  merely,  will  be  an 
absolute'  nullity.  Mrs.  Rowe's  case  is  different.  Mr.  Rowe,  as  I 
have  shown,  has  signed  a  receipt,  which  would  be  sufficient  to  bind 
him.  The  court  could  therefore  compel  him  to  join  with  his  wife 
in  making  a  conveyance,  and  so  the  wife's  conveyance  would  not  be 
open  to  the  objection  just  stated. 

Notwithstanding  this  difference,  I  am  of  opinion  that,  upon 
another  ground,  the  court  must  refuse  a  specific  performance  as 
against  Mr.  and  Mrs.  Rowe.  In  Wooden  v.  Morris,  3  N.  J.  Eq.,  65, 
it  was  held  that  the  agreement  of  a  feme  covert,  made  with  the  as- 
sent of  her  husband,  for  the  sale  of  her  real  estate,  is  absolutely  void 
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at  law,  and  that  courts  of.  equity  will  not  enforce  it  against  her. 
In  that  case  the  contract  was  entered  into  under  the  hands  and  seals 
of  both  husband  and  wife.  It  arose  before  the  act  of  1852.  The  case 
of  Pentz  V.  Simonson,  13  N.  J.  Eq.,  232,  arose  after  that  act.  There, 
too,  the  contract  had  the  assent  of  the  husband.  Chancellor  William- 
son decided  that,  notwithstanding  the  act  of  1852,  the  old  law  re- 
mained imchanged.  The  act  of  1852  did  not,  therefore,  vest  in  the 
married  woman  the  power  of  making  contracts  in  regard  to  her  real 
estate,  enforceable  in  equity.  It  is,  however,  contended  that  the  fifth 
section  of  the  married  woman's  act  of  1874  has  done  so.  This  sec- 
tion provides  as  follows :  "Any  married  woman  shall,  after  the  pass- 
ing of  this  act,  have  the  right  to  bind  herself  by  contract  in  the  same 
manner  and  to  the  same  extent  as  though  she  were  unmarried,  and 
which  contracts  shall  be  legal  and  obligatory  and  may  be  enforced 
at  law  or  in  equity  by  or  against  such  married  woman,  in  her  own 
name  apart  from  her  husband."  The  argument  is  that  the  right  to 
bind  herself  by  contract,  not  being  restricted  to  any  particular  spe- 
cies of  property  or  to  any  particular  subject-matter,  is  unlimited,  ex- 
cept as  to  promises  involving  indorsement,  suretyship,  and  debts  not 
her  own,  specially  excepted  by  the  act  itself,  and  that,  therefore,  she 
has  the  right  to  bind  herself  by  a  contract  to  convey  land.  Now,  sa 
far  as  land  is  concerned,  it  is  to  be  noticed  that  her  power  in  respect 
of  it  is  not  unlimited.  It  is,  in  the  first  place,  as  I  have  already 
shown,  restricted  by  the  fourteenth  section  of  the  same  act,  which 
declares  that  nothing  therein  contained  shall  enable  any  married 
woman  to  execute  any  conveyance  of  her  real  estate  without  her 
husband  joining  therein  as  theretofore.  But,  if  she  cannot  convey 
without  the  concurrence  of  her  husband,  it  would  seem  to  follow 
that  she  cannot  agree  to  convey  without  that  concurrence.  At  all 
events,  it  is  true  that,  if  she  can  make  herself  liable  in  damages  for 
nonperformance  at  law,  she  cannot,  acting  alone,  bind  herself  by  an 
agreement  which  a  court  of  equity  will  enforce  by  decreeing  a  con- 
veyance. In  the  second  place,  there  is,  as  it  seems  to  me.  another 
limitation  upon  the  power  of  the  court  to  compel  a  performance, 
arising  out  of  the  act  respecting  conveyances.  The  ninth  section  of 
that  act,  revised  and  approved  on  the  same  day  on  which  the  mar- 
ried woman's  act  was  revised  and  approved,  provides  that  no  es- 
tate of  a  feme  covert  in  any  lands,  tenements,  or  hereditaments  shall 
hereafter  pass  by  her  deed  of  conveyance  without  a  previous  ac- 
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knowledgment  made  by  her,  on  a  private  examination  apart  from 
her  husband,  that  she  signed,  sealed,  and  delivered  the  same  as  her 
voluntary  act  and  deed,  freely,  without  any  fear,  threats,  or  compul- 
sion of  her  husband.  It  has  long  been  understood,  as  one  of  the 
-consequences  of  this  legislation,  that  an  acknowledgment  by  a  feme 
covert  is  of  the  essence  of  her  conveyance.  In  this  respect  it  differs 
altogether  in  its  operation  and  effects  from  other  acknowledgments. 
Its  object  is  the  protection  of  the  wife  from  the  compulsion  of  tht 
husband.  But  it  is  obvious  that  if  it  be  held  that,  while  the  wife 
may  not  execute  a  conveyance  without  acknowledgment,  she  may 
execute  an  agreement  to  convey  without  acknowledgment,  which 
agreement  she  will  be  compelled  specifically  to  perform,  the  pro- 
tection designed  to  be  afforded  by  the  ninth  section  of  the  act  re- 
specting conveyances  is  at  an  end.  The  reason  upon  which  Chan- 
cellor Williamson  based  his  decision  in  Pentz  v.  Simonson,  supra, 
is  still  applicslble.  He  says :  "The  statute  provides  that  a  married 
woman  shall  convey  her  lands  only  by  joining  with  her  husband  in  a 
<:onveyance,  and  by  an  acknowledgment  ^upon  a  private  examination, 
apart  from  her  husband,  that  the  deed  was  executed  freely,  without 
fear,  threat,  or  compulsion.  *  *  *  It  is  obvious  that  if  a  contract 
thus  entered  into  (that  is,  entered  into  without  the  full  consent  of 
the  wife,  ascertained  in  the  mode  pointed  out  by  statute)  by  a  mar- 
ried woman  is  to  be  specifically  enforced  in  equity,  the  statute  (of 
1852),  so  far  from  operating,  as  its  title  imports,  *for  the  better  se- 
curing the  property  of  married  women,'  will  strip  thepi  of  all  the 
protection  with  which  the  jealousy  of  the  common  law  guarded  their 
rights  aeainst  the  authority  and  control  of  the  husband.  She  will,  in 
fact,  be  in  a  more  unprotected  condition  against  the  control  of  her 
husband  in  regard  to  her  separate  property  than  she  is  in  regard  to 
her  estate  in  the  property  of  her  husband."  Conceding,  therefore, 
that  the  married  woman  might,  under  section  5  of  the  married  wo- 
man's act,  be  liable  at  law  for  a  breach  of  her  contract,  it  does  not 
follow  that  equity  would  be  willing  or  able  to  compel  a  conveyance. 
If  the  wife  affix  her  hand  and  seal  to  a  deed,  and  deliver  it  unac- 
Tcnowledged,  it  is  conceded  that  no  estate  passes.  She  must  first  de- 
clare, and  declare,  I  should  think,  truly,  that  she  signs  and  seals  the 
paper  as  her  voluntary  act  and  deed.  Assuming  that  the  court 
might,  in  a  proper  case,  compel  a  married  woman,  as  it  might  com- 
pel any  one  else,  to  put  her  hand  and  seal  to  a  deed,  will  it  go  fur- 
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ther,  and  compel  her  to  assert  that  to  be  true  in  words  which  is  false 
in  fact  ?  Will  the  court  say  to  her :  "We  know  you  are  unwilling  to 
convey.  You  have  so  declared  under  oath.  We  know  you  will  not 
convey,  unless  the  court  directs  you  to  do  so  under  pain  of  impris- 
onment; still,  you  must  say  that  you  do  convey  freely  and  volun- 
tarily ?"  Is  not  this  kind  of  compulsion  somewhat  at  variance  with 
an  act  which  declares  that  "no  estate  of  a  feme  covert  in  any  land 
*  *  *  shall  hereafter  pass  by  her  deed  without  a  previous  acknowl- 
edgment made  by  her  *  *  *  that  she  si^ed,  sealed  and  delivered 
the  same  as  her  voluntary  act  and  deed,  freely/'  etc.  ?  How  can  it 
be  asserted  that  this  beneficial  provision  of  the  Revised  Statutes, 
re-enacted  on  the  same  day  on  which  the  married  woman's  act  was 
enacted,  was  intended  to  be  practically  nullified  by  section  5  of  the 
latter  act  ? 

It  may  be  suggested  that  the  court  will  inquire  of  the  wife  wheth- 
er she  signed  the  agreement  voluntarily,  and  without  the  compulsion 
of  her  husband,  and  that,  if  it  finds  she  has,  it  will  direct  a  convey- 
ance. This  would  be  substituting  the  discretion  of  the  court  for  the 
express  statutory  requirement.  It  would,  besides,  fail  to  meet  the 
real  difficulty.  The  question  is  not  whether  the  agreement  to  con- 
vey was,  as  a  matter  of  fact,  entered  into  voluntarily,  but  whether 
the  deed,  to  be  given  in  pursuance  of  it,  shall  have  indorsed  upon  it 
a  certificate  which  the  attitude  of  the  married  woman  brands  as  un- 
true. Whether,  on  breach  of  a  married  woman's  agreement  to  con- 
vey, an  action  at  law  for  damages  could  be  sustained,  is  a  question 
not  involved  in  this  suit.  It  is  manifest  that  the  difficulty  here  so 
apparent  would  not  arise,  and  that  the  case  would  be  decided  on 
other  grounds.  As  the  agreement  under  consideration  was  not  ac- 
knowledged, the  effect  of  section  23  of  the  act  respecting  con- 
veyances has  not  been  considered.  In  the  case  of  Manufacturing 
Co.  V.  Lorillard,  44  N.J.  Eq.,  i,  13  Atl.,  613,  another  iphase  of  this 
same  question  was  presented  to  this  court.  It  was  the  case  of  a 
wife  who  had  made  an  agreement  to  convey,  her  husband  agreeing 
to  join  in  the  conveyance.  Before  performance  was  sought  to  be 
enforced,  the  husband  died.  The  chancellor,  thinking  that  his  death 
had, removed  the  impediment  to  performance,  decreed  it.  He  was 
evidently  of  the  opinion  that,  if  the  husband  had  lived,  the  agree- 
ment would  have  been  incapable  of  performance  in  equity.  He 
:says :  "At  the  death  of  the  husband,  the  limitation  upon  the  execu- 
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tion  of  the  contract  by  conveyance,  and,  with  it,  the  objection  to  a 
specific  performance  of  the  contract,  is  removed/'  When  the  case 
went  to  the  court  of  errors,  the  court  affirmed  the  decree  on  the 
second  ground  which  the  chancellor  rested  his  decision.  It  held 
that  the  wife  had,  in  effect,  re-executed  the  contract  after  her  hus- 
band's death,  and  wfis  for  that  reason  bound  to  perform  it.  It  Hes- 
itated to  go  even  as  far  as  the  chancellor  had  gone,  declaring  that  it 
was  not  necessary  to  pass  upon  the  validity  or  invalidity  of  the  ori- 
ginal contract,  and  it  left  the  question  as  an  open  one.  If,  irt  the  es- 
timation of  that  court,  it  was  doubtful  whether  the  wife's  contract, 
made  in  his  lifetime,  could  be  enforced  after  his  death,  it  must,  I 
think,  to  say  the  least,  be  open  to  much  greater  doubt  whether  it 
could  be  enforced  in  his  lifetime. 

The  conclusion  thus  reached  is  fortified  by  that  line  of  cases  in 
which  it  is  held  that  where  a  married  woman  has  attempted  to  con- 
vey her  estate,  but  the  conveyance  is  defective,  for  want  of  compli- 
ance with  statutory  requisites,  equity  will  not  lend  its  aid  to  supply 
the  defect.  Hamar  v.  Medsker,  60  Ind.,  413;  Dickenson  v.  Glen- 
ney,  2,y  Conn.  104.  I  am  therefore  of  opinion  that  the  court  cannot 
specifically  enforce  the  contract  against  Mrs.  Rowe. 

The  question,  then,  arises  whether  this  is  a  contract  which  the 
court  should  enforce  against  any  one.  The  situation  is  this :  As  to 
an  undivided  three-sixths,  there  can  be  no  performance  whatever; 
as  to  another  sixth,  there  can  only  be  performance  against  the  ten- 
ant for  life;  as  to  the  remaining  two-sixths,  there  can  be  perform- 
ance against  the  husbands  in  respect  to  their  ownership  of  the  fee, 
but  not  against  the  wives  in  respect  to  their  dower  rights.  In  this 
situation,  it  seems  to  me  that  the  court,  in  the  exercise  of  a  reason- 
able discretion,  ought  to  refuse  to  interfere  at  all.  It  should  leave 
the  parties  to  their  remedy  at  law ;  more  particularly  as  t;he  agree- 
ment is  that  the  entire  fee  shall  be  conveyed  by  warranty  deed,  and 
inasmuch  as  it  is,  at  least,  doubtful  whether,  under  the  very  vague 
powers  of  the  agent,  he  had  any  right  to  deliver  to  the  purchasers 
an  agreement  by  which  the  grantors  bound  themselves  to  convey  the 
whole  interest,  until  he  had  secured  the  signature  of  all  who  were 
interested  and  could  be  bound.  Without  reference  to  the  fact  that 
he  did  not  sign  himself,  and  did  not  obtain  the  signature  of  Mr. 
'  English  or  of  the  wives  of  the  respective  owners  of  two  of  the  un- 
divided sixths,  he  did  not  procure  the  signature  of  George  Dre\i  v 
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who  was  the  owner  in  fee  in  remainder  of  another  undivided  sixth, 
and  whose  signature  was  as  necessary  to  a  conveyance  as  was  that 
of  any  other  tenant  in  common. 


HOMAN  V  HEADLEY. 
Supreme  Court.    58  Law,  485;  34  Atl.,  941. 

Error  to  circuit  court,  Gloucester  County;  Miller,  Judge. 

Action  oi  replevin  by  Mary  C.  Headley  against  W.  Scott  Homan. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

LuDiyOW,  J.  The  judgment  in  this  case  must  be  reversed.  The 
chief  question  herein  is  whether  or  not  a  sale  by  a  husband  tp  his 
wife,  attended  by  delivery  of  the  thing  sold,  will  be  sustained  in  a 
court  of  law  in  this  state.  The  opinion  of  this  court  on  the  prin- 
ciple involved  was  settled  in  Woodruff  v.  Clark,  42  N.  J.  Law,  198. 
While  the  question  in  that  case  arose  on  a  chattel  mortgage  by  the 
husband  to  the  wife,  it  goes  far  enough  to  determine  the  matters 
here  involved ;  and  the  ruling  of  the  chief  justice  in  that  case,  which 
covered  the  whole  ground,  may  well  be  considered  as  the  settlement 
of  the  points  now  presented.  In  that  case  it  was  settled  that  a  sale 
made  by  a  husband  to  his  wife,  unaccompanied  by  delivery,  can- 
not be  enforced  in  an  action  ^t  law,  by  force  of  the  statutes  of  this 
state  relative  to  married  women.  While,  in  that  case,  the  question 
of  delivery  was  made  a  matter  of  consideration,  it  seems  to  have 
been  only  a  special  point  stated  from  the  peculiar  relation  of  the 
respective  parties.  But  the  general  principle  as  to  the  right  of  hus- 
band and  wife  in  matters  of  any  dealing  with  each  other  by  sale  or 
purchase,  whether  accompanied  by  delivery  or  not,  was  substantially 
settled.  In  the  case  before  us,  which  was  replevin,  a  constable  le- 
vied on  divers  goods  and  chattels  under  an  execution  against  the 
husband.  Certain  articles  (cow,  hogs,  and  carpet)  were  particularly 
claimed  by  the  wife,  who  was  plaintiff  in  the  replevin.  On  the  trial, 
after  proving  that  these  several  articles  were  claimed  to  be  held  by 
the  wife,  Mrs.  Headley,  under  an  alleged  purchase  by  her  directly 
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f rem  her  husband,  the  defendant  requested  the  court  to  charge  that 
the  sale  of  the  hogs,  cow,  and  carpet  by  the  defendant  in  execution 
(Headley)  to  his  wife  (the  plaintiff)  is  void,  and  that  the  jury  must 
find  said  property  to  be  in  the  defendant  in  execution  (Headley), 
and  subject  to  levy.  The  court  refused  to  so  charge,  and  exception 
was  sealed.  The  evidence  proved  that  Mrs.  Headley,  the  plaintiff, 
claimed  title  to  these  several  articles  under  an  alleged  purchase  di- 
rectly from  her  husband.  This  dealing,  under  our  statute,  and  its 
adopting  clause  in  section  14  (Married  Women's  Act),  Revision, 
p.  63Q,  which  left  matters  of  dealing  between  husband  and  wife  as 
at  conmion  law,  was  clearly  void,  and  the  wife  took  no  title.  The 
said  several  articles  still  remained  as  the  property  of  the  husband, 
and  liable  to  levy.  The  matter  of  delivery,  which  was  part  of  the 
transaction,  was  as  void  as  the  attempted  sale.  The  whole  trans- 
action (sale  as  well  as  delivery)  was  void  at  common  law.  See 
cases  cited  in  42  N.  J.  Law,  198,  in  the  opinion  of  Chief  Justice 
Beasley,  and  especially  his  language  (page  201)  referring  to  the 
New  Jersey  statute :  "At  all  events,  the  will  of  the  legislature  is  re- 
ferred in  an  equivocal  manner  to  leave  unaltered  the  status  of  mar- 
ried persons  in  relation  to  this  subject,  and  the  consequence  is,  the 
contract  in  question  cannot  be  carried  into  effect  in  a  court  of  law." 
This  covers  the  whole  question,  and  disposes  of  the  matters  involved 
in  this  case.  The  wife  had  no  legal  title  in  the  several  articles  re- 
ferred to.    The  judgment  is  reversed. 

National  Bank  of  Rahway  v.  Brewster,  49  Law,  231 ;  12  Atl,  769.  A  wife 
made  a  note  to  the  order  of  a  partnership  of  which  her  husband  was  a 
member.  The  plaintiff  was  a  holder  in  due  course.  There  was  judgment 
for  the  wife  on  the  ground  that  in  its  inception  it  was  a  contract  between 
a  husband  and  wife. 

Elliot  V.  Bodine,  59  Law,  569;  36  Atl,  1038.  A  husband  may  act  as  the 
agent  of  his  wife  and  the  fact  of  his  agency,  while  not  to  be  presumed  from 
the  marital  relation,  may  be  proved,  as  in  other  cases,  by  acts  and  words 
of  the  wife  which  show  previous  authorization  or  subsequent  ratification  of 
his  acts  as  her  agent. 

GARWOOD  v.  GARWOOD,  et  al. 

Chancery.     56  Eq.,  265;  38  Atl.,  954. 

Action  by  Annie  Garwood  against  Edmund  J.  Garwood  and  others 
to  have  certain  property  held  by  her  under  a  chattel  mortgage  de- 
creed not  subject  to  an  execution  levy.    Judgment  for  plaintiff. 
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Reed,  V.  C.  In  July,  1893,  Edmund  J.  Garwood  made  a  chattel 
mortgage  upon  certain  of  his  personal  property  to  his  wife,  Annie, 
to  secure  her  for  money  loaned  to  him  by  her.  A  subsequent  judg- 
ment creditor  of  the  husband,  who  has  levied  his  execution  upon 
the  same  chattels,  contests  the  validity  of  the  mortgage,  solely  upon 
the  ground  that  it  was  made  directly  by  the  husband  to  the  wife, 
without  the  intervention  of  any  trustee  or  third  party.  By  the 
common  law,  such  a  mortgage  is  regarded  as  a  nullity.  For  rea- 
sons, partly  to  secure  domestic  tranquility,  and  partly  to  carry  out 
the  policy  of  the  system  of  feuds,  the  legal .  existence  of  the  wife 
was  entirely  merged  into  that  of  the  husband.  There  was  no  dual- 
ity of  personality,  and  as  a  contract  requires  two  or  more  parties,, 
and  husband  and  wife  constituted  but  one,  there  could  be  no  con- 
tract between  them  which  the  law  would  recognize  or  enforce.  But 
courts  of  equity  (following  in  this  particular,  as  in  most  others,, 
the  doctrine  of  the  civil  law)  have  always  recognized  the  wife  as 
possessing  a  legal  entity  apart  from  that  of  her  husband.  The 
moment  that  the  separate  existence  of  the  wife  was  admitted,  it 
followed  that  the  impossibility  of  recognizing  any  contractual  re- 
lations between  them  at  once  disappeared.  Therefore  courts  of 
equity  have  never  refused  to  enforce  such  contracts  merely  be- 
cause of  any  difficulty  springing  from  the  common  law  doctrine 
of  the  unity  of  husband  and  wife.  The  courts  do  not  enforce  all 
contracts  between  husband  atnd  wife,  because  the  power  is  *  an 
equitable  one,  and  to  be  used  for  the  best  interests  of  all  the  par- 
ties, including  their  interests  as  husband  and  wif.e.  Story,  Eq.  Jur. 
§1386;  Bisp,  Eq.,  §114.  The  following  are  instances  of  the  kind 
of  agreement  which  equity  will  enforce :  If  the  wife,  having  a  separ- 
ate estate,  should  bona  fide  enter  into  a  contract  with  her  hus- 
band to  make  him  a  certain  allowance  out  of  the  income  of  such 
separate  estate,  for  a  reasonable  consideration,  the  contract,  while 
void  at  law,  would  be  enforced  in  equity.  More  v.  Freeman, 
Bunb.,  205.  So,  therefore  the  existence  of  any  statute  securing  the 
profits  of  a  married  woman  to  her,  a  promise  by  the  husband,  for 
good  reasons,  that  she  should  separately  enjoy  property  bequeathed 
to  her,  would  be  upheld  by  a  court  of  equity.  Harvey  v.  Harvey, 
I  P.  Wms.,  125;  Bradish  v.  Gibbs,  3  Johns.,  Ch.  523,  540.  If  a 
husband  should,  for  a  bona  fide  consideration,  agree  that  he  would 
purchase  land  and  build  a  house  thereon  for  her,  and  she  should 
pay  him  therefor  out  of  the  proceeds  of  her  own  real  estate,  if  he 
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should  perform  the  contract  on  his  side  she,  also,  would  be  com- 
pelled to  perform  hers.  Livingston  v.  Livingston,  2  Johns.,  Ch., 
537,  539.  So  gifts  from  the  husband  to  the  wife,  although  void  at 
law,  were,  when  reasonable,  upheld  in  equity.  But  a  court  of 
equity  always  held  a  restraining  hand  over  such  gifts,  and  the 
husband  would  not  be  permitted,  for  reasons  of  policy,  to  impov- 
erish himself,  nor  to  defeat  his  creditors  by  such  gifts.  Beard 
V.  Beard,  3  Atk.,  72 ;  Slamming  v.  Style,  3  P.  Wms.,  337 ;  2  Spence, 
Eq.  Jur.,  502.  That  courts  of  equity  will  aid  the  wife  to  recover 
her  separate  estate,  which  has  come  into  the  hands  of  her  husband, 
and  has  been  retained  by  him  against  her  consent  is  entirely  set- 
tled. Vreeland  v.  Vreeland,  16  N.  J.  Eq.,  512.  If  she  loan  him 
money,  equity  will  enforce  his  expressed  or  implied  promise  to  re- 
pay it.  Wood  V.  Chetwood,  44  N.  J.  Eq.,  64;  14  Atl.,  21.  Now, 
if  he  can  enter  into  an  enforceable  contract  to  repay,  so  he  can 
pledge  his  property  to  secure  the  performance  of  his  promise.  That 
he  could  make  an  absolute  sale  of  his  property  to  her  is  entirely 
settled.  Said  Chancellor  Kent  in  Livingston  v.  Livingston,  supra, 
**A  husband  and  wife  may  contract,  for  a  bona  fide  and  valuable 
consideration,  for  the  transfer  of  property  from  him  to  her.*'  In 
Wallings^ord  v.  Allen,  10  Pet.,  583,  Mr.  Justice  Swayne  discusses 
the  question  of  the  extent  to  which  a  court  of  equity  had  gone  in 
maintaining  the  transference  of  the  property  by  the  husband  to 
the  wife  without  intervention  of  trustees.  In  that  case  the  Su- 
preme Court  of  the  United  States  upheld  a  transfer  of  slaves  from 
the  husband  directly  to  the  wife.  A  chattel  mortgage  is  a  condi- 
tional sale.  The  consideration  of  this  mortgage  being  admittedly 
money  loaned,  the  wife's  title  under  it  is,  in  this  court,  unimpeach- 
able. In  Woodruff  v.  Clark,  42  N.  J.  Law,  198,  a  chattel  mort- 
gage had  been  made  by  a  husband  directly  to  his  wife.  The  wife 
brought  an  action  of  replevin  against  parties  who  seized  the  prop- 
erty. It  was  held  that  an  action  would  not  lie,  because  the  sale 
at  law  was  a  nullity.  But  the  chief  justice  remarked,  "That  this 
transfer  was  enforceable  in  equity,  and  that  the  title  of  the  plain- 
tiff would  have  been  protected  in  that  forum  against  the  claims 
of  her  husband's  creditors,  no  one  will  deny."  I  will  therefore 
advise  a  decree  for  the  complainant. 
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CHAPTER  VI. 

The  Right  of  the  Wife  to  Recover  for  the  Auenation  of  her 
Husband's  Affections. 

SIMS  V.  SIMS. 

Court  of  Errors  and  Appeals.    79  Law,  577 ;  76  Atl.,  1063. 

Error  to  Supreme  Court. 

Action  by  Myra  V.  Sims  against  Winfield  S.  Sims  and  others. 
From  an  order  sustaining  a  demurrer  to  the  complaint  {^^y  N.  J. 
Law,  251 ;  ^2  Atl.,  424),  plaintiff  brings  enx)r.  Reversed  and  re- 
manded. 

MiNTURN,  J.  The  suit  was  instituted  to  recover  damages  from 
defendants  for  maliciously  enticing  away  the  plaintiff's  husband, 
and  thereby  alienating  from  her  his  affections.  A  demurrer  was 
interposed  upon  the  general  ground  that  suit  will  not  lie  for  such 
an  injury,  and  the  Supreme  Court  having  sustained  the  demurrer, 
the  legal  question  thus  raised  is  now  presented  upon  writ  of  error. 

The  plaintiff  bases  her  right  to  sue  upon  an  act  passed  in  1906 
entitled  "An  act  for  the  protection  and  enforcement  of  the  rights 
of  married  women"  (P.  L.  1906,  p.  525).  The  act  provides  that 
"any  married  woman  may  maintain  an  action  in  her  own  name 
and  without  joining  her  husband  therein,  for  all  torts  committed 
against  her,  or  her  separate  property,  in  the  same  manner  as  she 
lawfully  might  if  a  feme  sole;  provided,  however,  that  this  act 
shall  not  be  so  construed  as  to  interfere  with  or  take  away  any 
right  of  action  at  law  or  in  equity  now  provided  for  the  torts 
above  mentioned.'*  The  second  section  provides  that  "any  action 
brought  in  accordance  with  the  provisions  of  this  act  may  be  pros- 
ecuted by  such  married  woman  separately  in  her  own  name,  and 
the  nonjoinder  of  her  husband  shall  not  be  pleaded  in  any  such 
action." 
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It  is  urged  in  support  of  the  demurrer  that  this  act  created  no 
new  right  of  action  in  behalf  of  the  married  woman,  and  that  at 
common  law  no  right  of  action  existed  for  the  tort  alleged  in  this 
declaration;  and  this  construction  of  the  act  was  adopted  by  the 
Supreme  Court.  The  initial  inquiry,  therefore,  must  necessarily 
be  made  in  the  light  of  the  fundamental  rule  of  statutory  con- 
struction, which  requires  us  to  search  out  the  old  law  and  the  mis- 
chief that  it  engendered,  in  order  to  ascertain  whether  the  remedial 
legislation  with  which  we  are  now  dealing  was  intended  by  the 
Legislature  to  apply  to  such  a  condition. 

In  its  early  stages  the  common  law  notoriously  enveloped  the 
identity  of  the  wife  and  all  her  possessions  in  the  personality  of 
the  husband;  and  as  late  as  Wilson  v.  Alpaugh,  52  N.  J.  Eq.,  589; 
33  Atl.,  50,  the  doctrine  "that  the  rule  of  the  common  law  that  the 
husband  and  wife  are  to  be  regarded  as  one  person"  was  held  not 
to  have  been  abrogated  by  legislation  up  to  that  period  in  this 
state. 

That  the  right  of  consortium  was  recognized  by  the  common  law 
as  an  existing  right  in  the  married  woman,  however,  bt't  incapa- 
ble of  enforcement,  owing  to  the  common-law  doctrine  of  iden- 
tity of  personality,  is  made  clear  by  Blackstone,  who,  in  his  third 
volume,  dealing  with  "Private  Wrongs,"  mentions  a  class  in  which 
the  common  law,  failing  to  provide  a  remedy,  recognized  the  right 
of  the  ecclesiastical  courts,  or  their  successor,  to  administer  red- 
ress," not  "for  the  reformation  of  the  party  injuring,  but  for  the 
sake  of  the  party  injured;  to  make  him  a  satisfaction  and  redress 
for  the  damages  which  he  has  sustained."  3  Bl.  Com.*,  87.  Under 
this  general  topic  the  learned  commentator  treats  of  "matrimonial 
causes,  or  injuries  respecting  the  rights  of  marriage,"  and  says: 
"The  suit  for  the  restitution  of  conjugal  rights  is  also  another  species 
of  matrimonial  causes  which  is  brought  whenever  either  the  hus- 
band or  wife  is  guilty  of  the  injury  of  subtraction,  or  lives  sep- 
arate from  the  other  without  any  sufficient  reason;  in  which  case 
the  ecclesiastical  jurisdiction  will  compel  them  to  come  together 
again."  Id.,  94.  This  recognition  by  the  common  law  of  the  fact 
that  the  loss  of  consortium  was  an  injury  to  the  wife,  and  that  its 
enforcement  was  her  right,  and  the  corresponding  failure,  on  the 
other  hand,  to  provide  her  with  a  legal  remedy  for  the  tort,  is  prop- 
erly definite  of  her  status  at  conmion  law,  and  places  that  branch 
of  legal  learning  upon  its  proper  footing. 
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t'rom  which  it  follows  that  if  at  any  time  the  Legislature  should 
remove  the  common-law  impediment  as  to  remedy,  the  right  ex- 
isting is  thus  made  capable  of  enforcement  under  the  remedial  code. 
21  Cyc,  note  50,  and  cases  cited. 

That  the  common-law  courts  failed  to  find  a  remedy,  is  under 
the  decisions,  rather  a  recognition  of  the  right,  than  a  denial  of 
its  existence.  For  it  may  be  said  that  the  history  of  common-law 
procedure  is  largely  the  history  of  substantive  rights,  remediless 
at  first  for  lack  of  a  suitable  writ  or  precedent  in  the  Rostrum 
Brevium,  until  the  persistence  of  the  demand  f9r  a  remedy  devel- 
oped the  action  of  trespass  on  the  case  as  a  genq*al  specific  in  con- 
simUi  casu,  under  the  provisions  of  the  statute  of  Westminster  II. 
The  following  cases  serve  also  to  illustrate  the  existence  of  this 
right  at  common  law.  Firebrace,  4  P.  B.,  63;  Yelverton,  i  Siv. 
&  Tr.,  586;  Orme,  2  Add.  Ecc,  382 ;  Reg.  v.  Jackson,  i  Q.  B.,  685. 

The  very  helpful  briefs  of  the  learned  counsel  in  this  case  in- 
stance the  case  of  Lynch  v.  Knight,  9  H.  L.  Cas.,  577;  11  Irish 
Jurist,  284,  which  is  highly  instructive  upon  this  phase  of  the 
question,  as  illustrating  the  endeavor  of  the  English  judges  at  that 
time  to  supply  a  remedy  for  a  conceded,  existing  right,  "Can  it 
be,"  inquired  the  Chief  Justice  of  the  Irish  Queen's  Bench,  "that 
for  an  injury  of  this  sort  a  wife  cah  have  no  redress?  Is  it  pos- 
sible to  sustain  the  proposition?"  When  the  case  was  determined 
upon  another  ground  in  the  House  of  Lords,  Lord  Campbell  said : 
"Nor  can  I  allow  that  the  loss  of  consortium  or  conjugal  society 
can  give  a  cause  of  action  to  the  husband  alone ;  I  think  it  may  be 
a  loss  which  the  law  may  recognize  to  the  wife  as  well  as  to  the 
husband." 

These  sentiments  have  found  expression  and  recognition  in  the 
adjudications  of  the  highest  courts  of  our  states;  and  now  it  may 
be  fairly  stated  that  the  great  weight  of  authority  in  this  country 
supports  the  proposition  that  the  right  to  the  consortium  of  the  hus- 
band was  recognized  at  common  law  as  a  right  inherent  in  the 
wife,  enforceable,  however,  owing  to  the  policy  of  the  times,  only 
in  an  action  jointly  by  husband  and  wife.  Bennett  v.  Bennett, 
116  N.  Y.,  584,  23  N.  E.,  17,  6  L.  R.  A.,  553;  Foot  v.  Card,  58 
Conn.,  I,  18  Atl.,  1027,  6  L.  R.  A.  829,  18  Am.  St.  Rep.,  258; 
Seaver  v.  Adams,  66  N.  H.,  142,  19  Atl.,  776,  49  Am.  St.  Rep., 
597 ;  Haynes  v.  Nowlin,  129  Ind.,  581,  29  N.  E.,  389,  14  L.  R.  A., 
787,  28  Am.  St.  Rep.,  213;  Knapp  v.  Wing,  72  Vt.,  334,  47  Atl., 
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1075;  Smith  V.  Smith,  98  Tenn.,  loi,  38  S.  W.,  439,  60  Am.  St. 
Rep.,  838 ;  Bassett  v.  Bassett,  20  III.  App.,  543 ;  Warren  v.  Warren, 
89  Mich.,  123,  50  N.  W.,  842,  14  L.  R.  A.,  545 ;  Westlake  v.  West- 
lake,  34  Ohio  St.,  621,  32  Am.  Rep.,  397;  Mehrhoff  v.  MehrhofF 
(C.  C),  26  Fed.,  13;  Railsback  v.  Railsback,  12  Ind.  App.,  659,  40 
N.  E.,  276,  1 1 19;  Bailey  v.  Bailey,  94  Idwa,  598,  63  N.  W.,  341 ; 
Hodgkinson  v.  Hodgkinson,  43  Neb.,  269,  61  N.  W.,  577,  2y  L. 
R.  A..  120,  47  Am.  St.  Rep.,  759.  So,  too,  the  niodem  text-writers 
of  authority  support  its  existence.  "By  the  great  weight  of  author- 
ity," says  Tiffany,  "since  the  loss  of  service  is  not  necessary  to  the 
action  and  the  right  to  each  other's  society  and  comfort  is  recip- 
rocal, a  wife  may  maintain  sucfi  an  action;  even  at  common  law 
and  in  the  absence  of  such  a  statute."  Domestic  Relations,  78. 
To  the  same  effect  are:  Jaggard  on  Torts,  p.  467;  Bigelow  on 
Torts,  p.  153;  21  Cyc,  1618. 

Three  states  alone  have  been  classified  as  denying  the  existence 
of  the  right  In  Wisconsin,  in  the  early  case  of  Duffies  v.  Duffies, 
76  Wis.,  374;  45  N.  W.,  522;  8  L.  R.  A.,  420;  20  Am.  St.  Rep., 
79,  it  was  determined,  in  effect,  upon  the  theory  that  the  absence 
of  remedy  at  common  law  deterrilined  the  non-existence  of  the 
right.  The  case  was  followed  upon  the  doctrine  of  stare  decisis 
in  Lonstorf  v.  Lonstorf,  118  Wis.,  159;  95  N.  W.,  961,  by  a  di- 
vided court,  two  of  the  learned  judges  contributing  vigorous  dis- 
senting opinions  to  the  discussion.  The  adjudications  in  the  Maine 
court  rest  upon  opinions  based  upon  the  court's  view  of  an  expedi- 
ent public  policy  in  that  state,  and  are  of  no  force  as  arguments 
upon  the  question  of  the  existence  or  non-existence  of  a  com- 
mon-law principle.  Doe  v.  Doe,  82  Me.,  503 ;  20  Atl.,  83 ;  8  L.  R. 
A.,  833;  17  Am.  St.  Rep.,  499;  Morgan  v.  Martin,  92  Me.,  190; 
42  Atl.,  354. 

We  are  finally  referred  to  the  determination  of  our  own- Supreme 
Court  in  1903,  in  Hodge  v.  Wetzler,  69  N.  J.  Law,  490;  55  Atl., 
49,  which  furnishes  ratio  decidendi  for  the  determination  of  the 
Supreme  Court  in  this  controversy.  Hodge  v.  Wetzler,  however, 
as  we  read  it,  does  not  attempt  to  decide  the  question,  but,  per  con- 
tra, Mr.  Justice  Hendrickson,  in  the  absence  of  such  a  statute  as 
that  sub  judice,  and  reviewing  the  question  only  from  the  power 
conferred  by  the  then  existing  married  woman's  act  (Gen.  St. 
p.  2012),  and  the  23rd  section  of  the  practice  act  (Gen.  St.,  2536), 
concluded  that  these  statutes  did  not  confer  the  right  of  action. 
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But  upon  the  question  as  to  the  existence  of  the  right  at  common 
law  the  learned  justice  was  careful  not  to  commit  the  court,  and 
said :  "We  do  not  deem  it  necessary  in  this  case  to  discuss  the  ques- 
tion of  abstract  right,  for  the  reason  that,  conceding  its  existence, 
we  fail  to  find  a  statute  of  this  state  empowering  a  married  wo- 
man to  sue  as  a  ieme  sole  in  actions  of  this  character."  Page  492 
of  69  N.  J.  Law,  page  50  of  55  Atl. 

The  question  therefore  presented  in  this  case,  in  the  light  of  the 
act  of  1906,  is  res  nova,  and  the  conclusion  we  have  reached  is 
supported  by  the  great  weight  of  authority.  That  this  act  was 
intended  to  confer  the  power  upon  a  married  woman  to  protect 
and  enforce  her  rights,  is  the  specific  announcement  contained  in 
its  title.  The  body  of  the  act  declares  that  she  may  maintain  an 
action  as  a  feme  sole  might  lawfully  do,  and  without  joining  her 
husband  therein  for  all  torts  conmiitted  against  her  or  her  prop- 
erty. Keeping  in  mind  the  old  law  and  the  existing  mischief,  it 
becomes  manifest  that  the  legislative  intent  which  inspired  this 
remedial  measure  could  have  been  only  a  desire  to  confer  upon 
the  married  woman  that  equality  of  remedy  as  an  independent 
suitor,  which  would  enable  her  to  vindicate  her  right  in  personam 
for  a  tort  conmiitted  against  her,  and  thus  remedy  the  inequality 
to  which  she  was  subjected  by  the  common  law. 

The  judgment  of  the  Supreme  Court  should  be- reversed  and 
judgment  rendered  in  favor  of  the  plaintiff,  quod  recuperet,  etc., 
and  the  record  remitted  to  the  Supreme  Court  for  execution  of  a 
writ  of  inquiry  and  the  entry  of  final  judgment  for  the  damages 
thus  ascertained,  with  costs,  including  the  plaintiff's  costs  in  this 
court  (2  Tidd.  Pr.,  1180;  Meeker  v.  City  of  East  Orange,  77  N.  J. 
Law,  623 ;  74  Atl.,  379,  385)  unless  the  Supreme  Court  shall,  on  ap- 
plication made  for  that  purpose,  grant  leave  to  the  defendants  to 
plead  to  the  merits  of  the  action. 
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CHAPTER  VII. 
The  Right  of  the  Wife  to  Make  a  Will. 
'  NAYLOR,  et  al.  v.  FIELD,  et  al. 
Court  of  Errors  and  Appeals.     29  Law,  287. 

The  Chief  Justice.  The  point  certified  is  whether  the  will  of  a 
married  woman,  made  after  the  passage  of  the  act  of  1852,  devis- 
ing lands  conveyed  to  her  after  the  passage  of  that  act  and  during 
her  coverture,  is  valid  to  pass  the  title  to  the  lands  to  her  devisee. 
Rachel  Wilelt,  the  devisor,  was  married  long  prior  to  the  passage 
of  the  act  of  1852. 

The  power  of  devising  lands  is  by  statute,  and  did  not  exist  at 
common  law. 

By  our  statute  of  wills,  (Nix.  Dig.,  3d  ed.,  §3),  wills  or  testa- 
ments made  or  to  be  made  of  any  lands,  tenements  or  heredita- 
ments, or  of  any  estate  pur  auter  vie,  by  any  woman  covert,  etc., 
shall  not  be  held  or  taken  to  be  good  or  effectual  in  law. 

Neither  the  first  or  second  sections  of  the  act  of  1852  reaches 
this  case.  The  first  section  only  applies  to  the  property  of  women 
marrying  after  1852;  the  second,  to  those  married  at  that  time 
and  to  the  property  they  then  had. 

Does  the  third  section,  or  any  of  its  provisions,  in  terms  or 
by  necessary  implication,  repeal  the  disabling  act  already  cited? 
That  section  makes  it  lawful  for  any  married  female  to  receive, 
by  gift,  grant,  devise  or  bequest,  and  hold  to  her  sole  and  separate 
use,  as  if  she  were  a  single  female,  real  and  personal  property, 
and  the  rents,  issues  and  profits  thereof  and  the  same  shall  not  be 
subject  to  the  disposal  of  her  husband  nor  be  liable  for  his  debts. 

There  is  nothing  here  inconsistent  with  the  provisions  of  the  re- 
straining act,  nothing  to  show  any  intent  to  give  the  power  of  tes- 
tamentar>-  disposition.  The  sole  object  of  the  act  was  to  pro- 
tect and  secure  the  property  of  married  women,  while  living,  from 
alienation  by  their  husbands  or  their  creditors. 
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The  language  of  the  section  is,  4awful  to  receive,  by  gift,  etc., 
and  hold  to  her  sole  and  separate  use,  as  if  she  were  a  single  fe- 
male, and  the  same  shall  not  be  subject  to  the  disposal  of  her  hus- 
band nor  be  liable  for  his  debts. 

The  statute  gives  a  mere  jus  tenendi,  not  disponendi;  every  word 
and  sentence  of  the  act  can  have  full  effect  without  giving  the  power 
of  testamentary  disposition. 

The  act  should  be  liberally  construed  so  far  as  to  secure  to  mar- 
ried females  the  full  use  of  their  property  during  their  lives,  but  not 
so  as  to  repeal,  by  unnecessary  implication,  the  provisions  of  an- 
other act  in  pari  materia. 

The  argument  of  the  plaintiff's  counsel  was  that  the  jus  dispon- 
endi is  a  necessary  incident  to  the  right  of  property. 

Where  once  a  wife  is  permitted  to  take  personal  property  to  her 
own  use  as  a  feme  sole,  she  must  take  it  with  all  its  privileges  and 
incidents,  one  of  which  is  the  jus  disponendi.  i  Jarmen  on  Wills, 
31 ;  2  Kent,  170,  171 ;  Fettiplace  v.  Gorges,  i  Vesey,  Jr.,  46;  Rich 
V.  Cockel,  9  Vesey,  375 ;  i  Williams  on  Ex.,  47. 

But  the  jus  disponendi  does  not  necessarily  attach  to  the  separate 
ownership  of  real  estate. 

In  Seacraft  v.  Hedding,  3  Green's  Ch.  Rep.,  the  Chancellor  held 
that  a  feme  covert  is  a  feme  sole  as  to  her  separate  estate,  so  far 
as  to  dispose  of  it  in  any  way  not  inconsistent  with  the  terms  of  the 
instrument  under  which  she  holds;  but  if  the  deed  specifies  any 
mode  of  disposition,  that  must  be  followed.  But  this  was  in  a  case 
where  the  deed  gave  her  the  right  of  disposition.  The  only  ques- 
tion was,  how  her  separate  estate  could  be  charged.  n 

This  doctrine  is  the  creature  of  a  court  of  equity,  and  that  court 
may  hold  a  will  of  real  estate  to  be  good  where  made  in  pursuance 
of  marriage  articles,  and  carry  it  into  effect;  but  even  there  it 
has  been  held  that  the  will  of  a  feme  covert  is  not  good  as  to  her 
real  estate,  except  under  a  power.  West  v.  West,  3  Rand.,  380;  2 
Kent's  Com.,  172;  B radish- v.  Gibbs,  3  Johns.  Ch.  Rep.,  523,  and 
cases  there  cited. 

In  the  case  last  cited  Chancellor  Kent  remarks,  referring  to  the 
will  of  a  feme  covert  made  in  pursuance  of  a  power :  "At  law  such 
a  will  is  void,  and  in  the  very  case  of  Peacock  v.  Monk  we  find 
a  decision  of  Ch.  Justice  Willes,  in  which  it  was  held,  after  consul- 
tation with  the  other  judges,  that  the  husband  could  not  give  power 
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to  his  wife  to  make  a  will  of  land.  This  determination  meant,  and 
it  could  only  mean,  that  the  devise  of  a  feme  covert,  though  made 
in  pursuance  of  a  power,  was,  equally  with  a  will  made  without  such 
power,  void  in  a  cqurt  of  law."  Maqueen  on  Husband  and  Wife, 
297. 

I  am  not  disposed  to  extend  by  construction  the  act  in  ques- 
tion, by  holding  that  the  power  of  conveying  and  devising  flows 
from  the  general  words  of  the  act.  It  may  be  proper  to  say  that 
since  the  passage  of  the  act  of  1852,  the  legislature  is  understood 
to  have  refused  to  pass  a  bill  giving  to  married  women  the  power 
of  conveying  and  devising  their  lands,  showing  its  opinion  that  the 
grant  of  such  powers  was  deemed- unnecessary  and  impolitic. 

The  Circuit  Court  should  be  advised  to  give  judgment  for  the 
plaintiff. 

Vreedenburgh,  J.  The  only  question  in  this  cause  is  a  will  of 
whether  a  woman  married  before  the  passage  of  the  act  for  the 
better  securing  the  property  of  married  women,  passed  March  25th, 
1852,  of  lands  conveyed  to  her  since  the  passage  of  that  act  passes 
the  legal  title. 

The  act  of  1846  (Nix.  Dig.,  874,  §3),  provides  that  wills  or  tes- 
taments, made  or  to  be  made  of  any  lands  by  any  woman  covert,. 
shall  not  be  held  or  taken  to  be  good  or  effectual  in  law. 

If  this  section,  thei-efore,  be  not  repealed,  either  expressly  or  by 
implication,  this  will  cannot  be  effectual  in  law. 

But  it  is  claimed  by  the  defendants  that  the  act  first  above  recited, 
of  the  25th  of  March,  1852,  does  repeal  it,  not  expressly,  but  by 
necessary  implication. 

The  third  section  of  the  act  of  1852,  which  governs  this  case, 
provides  that  it  shall  be  lawful  for  any  married  female  to  receive 
by  gift  or  grant,  and  hold  to  her  sole  and  separate  use  as  if  she 
were  a  single  female,  real  and  personal  property,  and  the  rents, 
issues  and  profits  thereof,  and  the  same  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  be  liable  for  his  debts. 

In  order  to  construe  a  statute  so  as  to  repeal  a  former  statute  by 
implication,  the  implication  must  be  a  necessary  one. 

It  is  contended  here  that  the  jus  disponendi  is  a  necessary  inci- 
dent of  all  property,  and  as  this  statute  takes  away  all  property 
from  the  husband,  and  vests  whatever  rights  he  had  under  the 
old  law  in  the  wife,  and  gives  her  an  absolute  present  fee,  that 
by  necessary  implication  it  repeals  the  act  of  1846. 
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But,  in  the  first  place,  it  is  not  universally  true  that  the  jus  dis- 
ponendi  is  an  incident  of  property.  It  is  and  always  has  been  sus- 
pended in  the  cases  of  infants  and  lunatics,  and  until  the  passage 
of  the  act  in  question,  as  to  feme  coverts. 

In  the  next  place,  it  is  apparent  that  the  clause  in  question  was 
not  intended  to  remove  any  disability  the  wife  was  under  to  dispose 
of  her  property ;  it  was  only  intended  to  give  her  a  property  in  the 
land,  which  would  otherwise,  by  the  conveyance  to  her,  ipso  facto 
vest  in  the  husband,  to  wit,  the  estate  during  their  joint  lives. 

It  was  this  joint  estate,  and  no  other,  the  act  was  intended  to 
affect.  The  act  intended  that,  as  before  its  passage,  a-  married 
woman  could  not  receive  by  grant  any  land  as  a  married  woman 
without  its  vesting  ipso  facto  during  their  joint  lives  in  the  husband, 
she  should,  by  the  act,  be  enabled  to  receive  it  otherwise,  that  is, 
she  should  be  able  to  receive  it  not  as  a  married  woman,  but  as  a 
feme  sole,  so  that  it  should  not  ipso  facto,  by  the  reception,  vest  in 
the  husband;  but  the  act  had  to  gb  further,  for  if  it  had  stopped 
with  the  word  "receive,"  although  she  might  receive  it  as  a  feme 
sole,  yet  the  very  next  instant  after  she  received  it,  it  would  vest 
in  the  husband  by  virtue  of  the  marriage  relation,  as  if  she  had 
got  it  before  marriage.  Sp  it  was  necessary  for  the  act  to  go 
further,  and  it  adds  accordingly,  that  it  shall  not  only  be  lawful  for 
her  to  receive  it  as  a  feme  sole,  but  that  she  shall  hold  it  as  a  feme 
sole.  This  was  necessary,  because  from  the  instant  that  she  ceased 
to  hold  it  as  a  feme  sole  she  would  hold  it  as  a  married  woman, 
and  a  joint  estate  thus  vest  in  the  husband,  and  subject  it  to  his 
control  and  debts.  To  prevent  this  was  the  sole  object  of  the  words 
"receive  and  hold."  But  this  power  to  receive  and  hold  under 
the  act  is  limited  to  the  continuance  of  the  marriage  in  its  express 
terms.  It  is  only  a  married  woman  can  so  hold.  As  soon  as  the 
marriage  relation  ceases  the  act  has  no  object  on  which  it  can  oper- 
ate. The  property,  upon  the  death  of  either  husband  or  wife,  is 
instantly  as  if  the  act  had  never  been  passed. 

It  is  contended  that  the  word,  "hold,"  in  the  act,  meant  that  the 
wife  should  hold  as  in  a  pure  fee  simple;  but  it  is  apparent  that 
the  word  "hold"  was  not  intended  to  be  used  by  the  act  in  that 
sense,  but  simply  to  prevent  the  estate,  at  each  instant  during  the 
marriage,  becoming  the  joint  estate  of  husband  and  wife.  It  was 
absolutely  necessary  to  use  that  word  to  prevent  the  title  at  each 
instant  lapsing  into  a  joint  estate. 
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It  is  impossible  to  construe  the  word  as  the  defendants  would 
without  altering  the  relationship  of  husband  and  wife ;  much  more, 
then,  it  is  apparent  the  legislature  intended  the  great  and  only  object 
of  the  act  was  to  prevent  the  joint  estate  and  to  free  the  land 
from  the  debts  and  control  of  the  husband  during  coverture.  But 
it  did  not  intend  to  affect  the  marriage  relation,  strictly  so  speaking, 
at  all. 

The  words  receive  and  hold  were  only  intended  to  indicate  the 
character  in  which  she  held  the  property  in  its  relation  to  the  debts 
and  control  of  the  husband,  but  not  to  disturb  the  marriage  relation 
in  any  other  respects.  She  still  is  wife,  and  he  husband.  He  is,  as 
yet,  entitled  to  live  in  her  house,  to  eat  at  her  table,  and  to  sleep 
in  her  bed.  She  cannot,  therefore,  hold  literally  as  a  feme  sole. 
She  cannot  bring  an  action  of  ejectment,  and  thus  pass  against 
him  a  decree  of  divorce  a  mensa  et  thoro.  All  the  relations,  privil- 
eges, and  disabilities  of  husband  and  wife  still  exist,  save  only 
that  the  mere  fact  of  marriage  does  not  vest  in  him  a  joint  estate. 
This  court  decided  in  Adams  v.  Ross,  4  Dutcher,  160,  that  notwith- 
standing this  act  the  husband,  at  the  death  of  the  wife,  was  entitled 
to  his  curtesy. 

It  is  true  that  in  the  State  of  New  York  it  has  been  decided  (28 
Barb.),  that  the  husband  has  no  curtesy ;  but  in  that  state  the  statute, 
in  express  terms,  gives  the  wife  the  jus  disponendi. 

What  necessary  implication  is  there  that  the  act  of  1852  repeals 
quo  ad  hoc  the  act  of  1846?  Before  the  act  of  1852,  the  wife 
owned  the  fee  simple  subject  only  to  the  curtesy  and  the  joint  estate, 
yet  she  was  expressly  deprived  of  the  jus  disponendi.  The  act  of 
1852  only  gives  her  the  additional  estate  during  the  marriage.  Why 
would  she  have  the  jus  disponendi  any  the  more  because  the  act  dis- 
enables the  estate  to  pass  to  the  husband  ? 

Acts  of  similar  import  have  been  passed  in  several  of  the  other 
states;  but  I  have  been  unable  to  find  a  single  case  where  it  has 
been  construed  to  carry  with  it  the  jus  disponendi  without  an  ex- 
press provision  to  that  effect.  Our  act  is  a  copy  of  that  of  the  State 
of  New  York,  so  far  as  it  goes,  but  refuses  to  follow  it,  so  far  as 
regards  the  power  to  convey  or  devise. 

I  am  satisfied  that  the  whole  object  and  intent  of  the  words 
"receive  and  hold"  was  merely  to  prevent  the  estate  during  cover- 
ture from  lapsing  into  a  joint  estate,  and  not  otherwise  to  af- 
fect the  marriage  relation  or  give  any  power  to  convey  or  devise. 
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and  that  the  mere  disenabling  the  estate  from  passing  through  the 
wife  to  the  husband  and  wife  during  marriage  was  not  intended  to 
give,  and  did  not  necessarily  give  her  the  /tw  disponendi. 
Ogden,  J.,  concurred. 


VAN  WINKLE  v.  SCHOONMAKER. 
Prerogative  Court.    15  Eq.,  384. 

The  Ordinary.  The  appeal  is  from  a  decree  of  ^he  Orphans' 
Court  of  Bergen  county,  admitting  to  probate  the  will  of  Mary  D. 
Van  Winkle,  the  wife  of  the  appellant.  The  will  disposes  of  both 
the  real  and  personal  estate  of  the  testatrix.  It  is  dated  on  the 
first  of  February,  1859,  and  was  offered  for  probate  on  the  twenty- 
fourth  of  March  ensuing,  and  on  that  day  a  caveat  was  filed  by 
the  husband  against  the  probate. 

It  appears,  from  the  evidence,  that  the  scrivener  was  requested, 
by  the  husband  of  the  testatrix,  to  write  the  will,  and  was  furnished 
by  him  with  instructions  for  that  purpose.  After  the  death  of  the 
testatrix,  ^  day  was  fixed  for  the  reading  of  the  will  at  the  house 
of  the  husband.  Notice  was  given  by  him  to  the  heirs  of  his  wife, 
and  the  will  was  read  there  in  his  and  their  presence.  He  knew  of 
its  being  taken  to  the  Surrogate's  Office  for  probate,  and  made  no 
objection  to  it. 

At  the  time  the  will  was  executed,  both  the  scrivener  and  the 
husband  of  the  testatrix  supposed  that  she  had  a  legal  right  to  dis- 
pose of  her  property,  real  and  personal,  by  will.  The  mistake  was 
not  discovered  until  the  will  was  taken  to  the  Surrogate's  Office 
for  probate.  The  fact  of  the  testatrix  being  a  married  woman  ap- 
pearing upon  the  face  of  the  will,  the  surrogate  suggested  doubts 
in  regard  to  its  validity.  He  told  the  parties,  however,  that  the 
matter  might  be  arranged,  the  heirs  of  the  testatrix  being  of  age, 
by  their  releasing  to  the  devisee  the  land  devised  to  her  under  the 
will.  The  husband  consented  to  the  probate  of  the  will,  if  the  de- 
vises, as  well  as  the  bequests,  could  be  carried  into  effect.  The 
heirs  refused  to  consent  to  the  proposed  arrangement,  and  there- 
upon the  husband  filed  a  caveat  against  the  probate.  The  testatrix 
and  her  husband  having  been  married  over  twenty  years,  the  case 
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stands  'entirely  clear  of  the  operation  of  the  act  of  1852  for  the 
better  securing  the  property  of  married  women. 

As  to  the  real  estate,  the  will  is  clearly  invalid.  A  married  wo- 
man is  incapable  of  devising  real  estate.  2  Bla.  Com.,  498;  Nix. 
Dig.,  874,  §  3. 

She  is  also  incapable  of  disposing  of  her  chattels  by  will  without 
the  consent  of  her  husband.  Such  a  will,  being  a  mere  nullity, 
will  not  be  admitted  to  probate.  3  Bla.  Com.,  498 ;  4  Coke's  Rep., 
51,  b;  I  Williams  on  Executors,  45. 

But  with  the  consent  of  her  husband,  the  wife  may  make  a  valid 
will  of  her  personal  estate,  or  even  of  the  goods  of  her  husband. 
Such  consent  may  be  by  parol,  may  be  express  or  implied.  It  may 
be  before  or  after  the  death  of  the  wife,  as  if  a  woman  makes  a 
will  of  the  goods  of  her  husband  and  dieth,  and  after  the  probate 
of  the  will  the  husband  delivers  the  goods  to  the  executor,  he  hath 
made  it  a  good  will,  notwithstanding  he  was  not  privy  to  the  mak- 
ing thereof.  It  shall  be  intended,  that  by  the  delivery  of  the 
goods  by  the  husband  to  the  executor  according  to  the  will,  he  as- 
sented to  the  making  thereof.  Perkins  on  Conveyances,  "Devises," 
C.  8,  §502 ;  I  Swinb.  on  Wills,  80,  pt.  2,  §9. 

In  the  case  now  under  consideration,  the  will  was  made  with 
the  knowledge  and  consent  of  the  husband  of  the  testatrix.  His 
consent  was  given  by  implication,  both  before  and  after  the  death 
of  the  testatrix. 

But  it  is  objected  that  the  consent  is  inoperative,  because  it  was 
given  by  the  husband  tinder  a  mistaken  apprehension  of  his  rights. 
He  believed  that  his  wife  had  a  perfect  right,  under  the  act  of 
1852,  to  dispose  of  her  property  without  his  consent.  ,No  consent 
therefore,  it  is  said,  can  be  implied  from  his  acquiescence.  Even 
his  express  consent,  to  be  available,  must  be  an  intelligent  consent. 
However  consonant  the  objection  may  seem  to  our  ideas  of  jus- 
tice, I  do  not  perceive  upon  what  principle  it  can  rest.  As  a  gen- 
eral rule,  it  is  clear  that  a  party  cannot  be  relieved,  even  from  his 
contract,  by  reason  of  a  mistake  in  law.  Here  is  a  mere  waiver 
of  his  interest  in  the  property  bequeathed  by  the  wife.  The  hus- 
band consents  that  the  wife  shall  dispose  of  his  property,  or  of 
her  property  in  which  he  has  an  interest. 

The  consent  is  founded  upon  no  consideration.  It  is  not  legally- 
binding.  It  may  be  revoked  at  the  husband's  pleasure.  It  is  per- 
sonal to  the  husband,  and  no  more  than  a  waiver  of  his  rights  as 
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her  administrator.  It  can  only  give  validity  to  her  will  in  case 
he  survives  his  wife.  But  how  can  it  be  said  to  be  void  or  in- 
operative by  reason  of  a  mistake  of  his  rights?  If  no  legal  rights 
have  been  acquired  under  the  consent,  it  is  clearly  inoperative.  If 
such  rights  have  been  acquired,  it  is  not  perceived  how  they  can 
be  lost  by  reason  of  an  error  in  law  conmiitted  by  the  husband. 

It  is  further  objected  that  the  consent  is  inoperative,  because  it 
was  a  qualified  assent — an  assent  to  the  will  as  an  entirety,  valid  in 
all  its  parts.  This  qualification  was  in  terms  annexed  to  the  con- 
sent made,  at  the  Surrogate's  Office,  to  the  probate  of  the  will.  But 
no  such  qualification  was  annexed,  in  terms  at  least,  to  the  original 
assent  made  to  the  will  at  the  time  of  its  execution.  If  this  con- 
sent could  be  regarded  as  a  matter  of  contract — if,  for  example, 
the  husband,  by  an  express  agreement,  consents  that  the  wife  shall 
dispose  of  her  entire  estate,  by  will,  provided  she  bequeaths  one- 
half  of  it  for  his  benefit,  or  in  such  mode  as  he  should  suggest,  the 
failure  to  comply  with  the  terms  might  terminate  the  consent.  But 
it  is  not  perceived  how  this  doctrine  is  to  operate  in  case  of  an  im- 
plied consent.  And  if  the  husband  consents  that  the  wife  may  dis- 
pose of  all  her  property  by  will,  that  consent  canot  be  invalid  be- 
cause a  part  of  her  property  is  by  law  incapable  of  being  dis- 
posed of  by  will.  There  is  in  fact  no  room  for  the  application  of 
either  of  these  objections.  The  consent  is  not  obligatory,  but  is 
revocable  at  the  pleasure  of  the  husband  at  any  time  before  probate 
granted.  It  is  nothing  more  nor  less  than  a  consent  that  the  will 
be  admitted  to  probate.  If  that  is  revoked,  probate  cannot  be 
granted.  2  Swinb.  on  Wills,  81,  pt.  2,  §9;  Henley  v.  Phillips,  2 
Atkyns,  49;  i  Roper  on  Husb.  and  Wife,  170;  i  Bright  on  Husb. 
and  Wife,  65 ;  i  Williams  on  Ex'rs,  46;  i  Jarman  on  Wills,  31. 

Some  of  the  cases  seem  to  maintain  a  different  doctrine.  Brook 
V.  Turner,  2  Mod.,  172. 

It  is  reported  to  have  been  held  by  Sir  H.  Jenner  Fust,  in  Mass 
V.  Sheffield,  that  if  after  the  death  of  the  wife  the  husband  does 
assent  to  a  particular  will,  he  is  bound  by  that  assent;  and  as  a 
consequence  of  that  decision,  it  is  stated  by  elementary  writers,  that 
if,  after  the  death  of  the  wife,  the  husband  acts  upon  the  will,  or 
once  agrees  to  it,  he  is  not,  it  seems,  at  liberty  to  retract  his  as- 
isent  and  oppose  the  probate,  i  Williams  on  ExVs,  47,  and  note  w ; 
I  Bright,  65,  and  note  d. 

As  applied  to  a  particular  state  of  facts,  that  may  be  true.     If 
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for  instance,  the  executor,  in  advance  of  the  probate,  with  the  as- 
sent of  the  husband,  dispose  of  the  property  bequeathed  to  third 
persons,  or  if  rights  are  otherwise  acquired  under  the  will,  it  may 
well  be  that  the  husband  would  not  be  permitted  to  retract  his  as- 
sent  and  oppose  the  probate. 

But  this  will  be  found  not  to  affect  the  general  principle,  that  the 
consent  is  revocable  by  the  husband  at  any  time  before  probate. 

The  decree  of  the  Orphans'  Court  must  be  reversed. 


STOUTEN3URGH  v.  HOPKINS.  ♦ 
Prerogative  Court.    43  Eq.,  890;  12  Atl.,  689, 

Appeal  from  Orphans'  Court,  Sussex  County;  Martin,  Clark 
and  Smith,  judges. 

This  is  a  will  contest.  The  paper  in  question  was  offered  for 
probate  by  Abraham  C.  Hopkins  and  Emma  Westbrook,  executors 
of  Martha  Stoutenburgh.  Luke  I.  Stoutenburgh,  her  husband,  al- 
leging, among  other  reasons,  fraud  and  undue  influence,  brings 
this  appeal  from  a  decree  of  the  Orphans'  Court  admitting  the  will 
to  probate. 

McGiLL,  Ordinary.  This  appeal  is  from  a  decree  of  the  Orphans'" 
Court  of  Sussex  County,  which  directs  that  the  writing  hereafter 
mentioned  be  admitted  to  probate  as  the  last  will  of  Martha  Stout- 
enburgh, deceased.  The  appellant,  who  was  the  husband  of  Mrs. 
Stoutenburgh,  was  the  caveator  below.  Mr.  and  Mrs.  Stoutenburgh 
were  married  in  February,  1879,  she  being  then  about  39  years  of 
age  and  he  being  about  25  years  her  senior.  It  was  her  first  and 
his  third  marriage.  He  had  three  children  by  a  former  wife,  all 
of  whom,  at  the  time  of  this  marriage,  were  grown  and  independ- 
ent. He  had  been  pastor  of  a  Congregational  church  for  some 
years,  but,  because  of  bronchial  affection,  had  given  up  preachings 
and  taken  charge  of  an  educational  institution  at  Schooley's  Moun- 
tain. He  had  some  property,  chiefly  mining  land.  Mrs.  Stouten- 
burgh had  inherited  a  considerable  fortune  from  her  father,  and,, 
during  her  marriage  and  at  her  death,  was  worth  about  $40,000. 

*  Part  of  the  opinion  is  omitted. 
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She  objected  to  engaging  in  the  management  of  the  school  with 
which  her  husband  was  connected,  and  consequently  induced  him 
to  change  his  residence  to  Newton,  in  Sussex  county,  and  live  there 
in  her  house.  In  the  fall  of  1885,  Mrs.  Stoutenburgh's  health  be- 
gan to  fail,  but  it  was  not  until  March  or  April  of  the  following 
year  that  the  causes  of  this  decline  were  ascertained  to  be  uterine 
tumors  and  cancer  of  the  stomach.  She  died  on  Thursday,  May 
13,  1886,  having  two  days  before  executed  the  paper  which  is 
the  subject  of  this  controversy.  This  writing  purports  to  be  her 
will.  It  provides  an  annuity  of  $500  in  favor  of  her  husband  fbr 
his  Tife,  and  divides  the  remainder  of  her  estate,  in  equal  shares, 
among  her  three  sisters.  The  appellant  presents  five  reasons  why 
the  paper  should  not  be  admitted  to  probate:  (i)  Because  Mrs. 
Stoutenburgh  was  a  married  woman,  and  as  such  had  no  power  to 
make  a  will  which  disposed  of  her  estate  without  her  > husband's 
consent.  (2)  Because  the  paper  offered  for  probate  was  not  ex- 
ecuted in  compliance  with  the  requirement  of  the  statute  concerning 
wills.  (3)  Because  Mrs.  Stoutenburgh  lacked  testamentary  capac- 
ity at  the  time  of  the  execution  of  the  paper.  (4)  Because  the 
writing  was  induced  by  undue  influence.  (5)  Because  the  paper 
was  procured  by  direct  fraud. 

The  first  of  these  objections  was  merely  stated  by  counsel,  and 
left,  without  argument,  to  be  disposed  of  by  me.  At  common  law, 
a  married  woman  could  not  devise  real  estate,  and  was  incapable  of 
disposing  of  her  chattels  by  will  without  the  consent  of  her  hus- 
band. Van  Winkle  v.  Schoonmaker,  15  N.  J.  Eq.,  384.  The  sup- 
plement to  the  act  concerning  wills,  which  was  approved  April  12, 
1864  (P.  L.  698),  empowered  such  a  woman,  when  above  the  age 
of  21  years,  to  thereafter  dispose  of  all  her  real  and  personal 
property  by  will,  provided  that  such  disposition  should  not  include 
any  interest  the  husband  then  had,  or  at  the  wife's  death,  would 
have,  in  her  real  or  personal  estate.  By  the  Revision  of  1874,  now 
in  force  (Rev.,  638,  §9),  the  authority  of  the  wife,  in  this  respect, 
was  further  extended  so  that  she  may  now,  by  will,  dispose  of  her 
entire  property,  except  such  interest  as  her  husband  would,  at  her 
death,  be  entitled  to  in  her  real  estate.  It  has  been  held,  as  to  the 
first  of  these  statutes,  and  the  reasoning  will  apply  to  both,  that, 
being  in  derogation  of  the  common  law,  it  must  be  strictly  con- 
strued (Compton  V.  Pierson,  28  N.  J.  Eq.,  229),  but  the  validity  of 
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the  legislation  to  empower  the  wife  to  make  a  will,  to  the  extent 
that  the  langtiage  of  the  statute  authorizes,  has  always  been  recog- 
nized in  this  state.  Vreeland's  Ex'rs  v.  Ryno's  Ex'rs,  26  N.  J.  Eq., 
160 ;  Deal's  Ex'r  v.  Storm,  Id.,  372 ;  Webb  v.  Jones,  36  N.  J.  Eq., 
163.  This  marriage  was  subsequent  to  these  statutes.  I  fail  to  per- 
ceive, and  counsel  does  not  suggest,  a  reason  why  they  do  not  fully 
authorize  the  making  of  such  a  paper  as  that  which  is  in  dispute. 
As  the  birth  of  issue  alive,  is  a  requisite  to  the  husband's  estate 
by  curtesy,  and  as  that  requisite  is  absent  in  the  case  under  consid- 
eration, Mr.  Stoutenburg  had  no  interest  in  his  wife's  lands  at  her 
death.  Then,  if  the  will  shall  be  established,  whatever  he  takes 
from  her  property  must  be  that  which  the  will  gives  him;  but, 
if  the  will  shall  not  be  established,  he  will  be  entitled,  jure  mariti, 
to  her  entire  personal  estate.    Donnington  v.  Mitchell,  2  N.  J.  Eq., 

243- 

The  decree  of  the  Orphan's  Court  was  affirmed. 

Webb  V.  Jones,  36  Eq.,  166.  "A  wife  loses  no  power  to  make  a  will  by 
her  marriage  except  so  far  as  the  interest  which  the  law  gives  her  husband 
in  her  real  property  is  concerned;  that  her  will  cannot  affect.  But  as  to  her 
personal  property  and  her  real  property  too,  subject  to  her  husband's  rights 
therein,  she  has  as  full  power  to  make  a  will  as  she  had  when  she  was  un- 
married. Her  marriage  is  not  a  revocation  of  a  will  made  by  her  before 
marriage." 
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LETTERS,  as  evidence  in  matrimonial  actions  169 

MARRIAGE: 

After  impediment  removed,  45  seq. 

Civil  contract 8,      18 

Common  law,  31  seq. 

And  bigamy   38 

Proof  of 37 

Valid  in  New  Jersey  37 

Does  not  revoke  a  woman's  will    512 

Essence  of  contract  of    .• » 32,  98^    no 

In  jest  138 

Legislative  control  of 4 

Mental  capacity  to  contract 67,      86 

No  ceremony  necessary  to  33,      39 

No  witnesses  necessary    39 

Not  a  contract  within  Federal  Constitution  8 

Ratification  of,  61  seq. 

Void,  41  seq. 

Voidable,  59  seq. 

MONEY,  lent  to  wife   430 

MOTHER,  authority  -over  child 366 

NECESSARIES: 

Sold  to  child,  .360  seq. 

Sold  to  wife,  422  seq. 

NEGOTIABLE  INSTRUMENTS  of  a  wife  470,  476,  486,    494 

NON-AGE,  ground  for  annulment,  89  seq. 

ORPHAN    374 

PARAPHERNALIA    .". . .    414 

PARENTS: 

Rights  in  children  as  against  stranger,  332  seq. 

Right  to  allowance  from  child's  fortune 344 

PERSONAL  SERVICE,  318.  237,  243  seq. 

PROCURERS,  evidence  of   ,.     169 

QUASI  IN  REM,  action  for  divorce,  an  action  in 232 

RAPE,  ground  for  adulterv  144 

RATIFICATION,  of  marriage  61 

RECRIMINATION.  291  seq. 

RESIDENCE,  definition    243 

For  divorce   215.  254.    261 

RESULTING  TRUST  .._    462 

SAVINGS,  the  "common  hoard"  theory  416 

SERVICE,  personal  necessary  for  a  decree  in  alimony 318 

Under  the  Divorce  Act.  243  seq. 
SEXUAL  INTERCOURSE: 

And   condonation    287 

Withdrawal    from    187 

Willful  and  obstinate  refusal  of  189 
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SPECIFIC  PERFORMANCE: 

Of  separate  agreement  between  husband  and  wife 305 

Of  married  woman's  contract  to  convey  land  487 

STATUTE  OF  LIMITATIONS,  not  applicable  in  matrimonial  actions  299 

SURETY,  wife  cannot  be 464,  476 

UNCHASTITY: 

Ante-nuptial    92 

Of  petitioner  a  defense  in  action  for  breach  of  promise 30 

UNDUE  INFLUENCE,  as  ground  for  annulment 144 

VOID  MARRIAGES,  41  seq. 

VOIDABLE  MARRIAGES,  59  seq. 

WIFE: 

Accommodation  paper  of   470,  4J84 

Agent  of  husband 422,  427 

Duty  if  husband  deserts,  189,  207  seq. 

Funeral  expenses  of  434 

Money  lent  to  for  necessaries 430 

As  mortgagor   479,  484 

Necessaries  sold  to   422^  425,  428 

Negotiable  instruments  470,  476,  486,  494 

Paraphernalia     414 

Right  to  contract,  464  seq. 
Pledge  husband's  credit,  421  seq. 

In  personal  property  413,  436,  503 

In  realty 437,  443,  462,  503 

To  make  a  will,  502  seq '. 511 

Separate  acknowledgment 484 

Separate  business    408 

Separate  estate  chargeable  in  equity 446,  456,  465 

Not  subject  to  husband's  debts    402,  408 

As  surety   464,  470 

WILL  of  married  woman,  502  seq. 

WITNESSES: 

Husband  and  wife  in  matrimonial  action  148 
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